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for an extended period will suffer a decrease in their real salaries over time.
In addition, such a ban will have the effect of establishing different salaries
for judges on a single court, depending on when they ascend the bench. It is
appropriate that judges of equivalent rank should receive equal pay.

A distinctive provision in the California Constitution authorizes withholding
the salary of judges who do not promptly make decisions after cases are submit-
ted to them.” In order to receive their paychecks, judges must submit an affidavit
under penalty of perjury that they do not have any submitted matters that have
been pending for more than ninety days. Judges have regularly been subject to dis-
ciplinary proceedings in those rare instances in which they have submitted false af-
fidavits. However, there may be more effective means of ensuring efficient case
management, measures that do not require enshrinement in state constitutions.

JupiciaL DisCIPLINE, RETIREMENT, AND REMOVAL

Ensuring the quality and integrity of the state bench is a paramount constitu-
tional aim. This goal might be achieved by allowing those outside the judiciary
to assess the fitness and performance of sitting judges. The legislature might re-
move judges by impeachment, and the citizenry might do so either by defeat
at the polls or (as in nine states) by the recall of judges. However, there are
problems with each of these mechanisms. Impeachment has proved too slow
and cumbersome to be an effective check on judicial misconduct. Recall is both
cumbersome and susceptible to use against judges who announce unpopular
but legally defensible rulings, thus jeopardizing judicial independence. Ac-
countability during reelection campaigns shares the recall’s susceptibility to
abuse and is only periodically available, given the lengthy terms of office of
most judges. Perhaps equally important, all these mechanisms employ the ulti-
mate sanction of removal from office, whereas a range of sanctions, propor-
tionate to judicial transgressions, might be more appropriate.

The limitations of these weapons against judicial misconduct are not neces-
sarily a justification for their elimination. Impeachment in particular is a time-
honored, even if rarely employed, check on judicial abuses of office. Nevertheless,
the deficiencies of these weapons, plus the judicial branch’s concern to police its
own personnel, has led to the creation in all states of commissions within the ju-
dicial branch for the discipline of sitting judges. These commissions have the au-
thority to receive complaints about judges, to investigate those complaints (or
when necessary to initiate their own investigations), to file and prosecute formal
charges, and either to recommend sanctions to the state’s highest court or to im-
pose sanctions themselves. These sanctions might include: (1) private admonition,
reprimand, or censure; (2) public reprimand or censure; (3) suspension; or (4) re-
moval from office. Typically, judicial disciplinary commissions also have authority

to recommend the retirement of judges who are incapacitated.
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Forty-one states employ a “one-tier” model, under which prosecutorial and
adjudicative functions are combined, thereby avoiding duplicative work and pro-
moting a speedier disposition of cases.’® In such systems, the final disposition
of cases rests in the hands of the state supreme court, which has administrative
authority over the judicial branch. When a case involves a member of the
supreme court, a special tribunal is constituted. Nine states employ a “two-tier”
system, under which the prosecutorial and adjudicative functions are separated
in order to avoid biased decision-making.”” Because commissions typically in-
clude public members who are neither judges nor lawyers, the “two-tier” system
allows the public to be represented in the final disposition of cases. The Ameri-
can Bar Association’s Model Judicial Article endorses the “one-tier” model.

State constitution makers may decide whether the constitution should pre-
scribe the one-tier model or the two-tier model. Alternatively, they may merely
create the Judicial Discipline Commission and leave the selection, structure, and
operation of the Commission to implementing legislation, as does the Kansas
Constitution.”® State constitution makers must also determine what role the pub-
lic should play in the discipline process. The movement over time seems to be to
provide for greater representation for nonlawyers on the Judicial Discipline Com-
mission, although in no state do nonlawyers comprise a majority of members.

CONCLUSION

It is important to emphasize that this chapter confines itself to the problems
confronting state judiciaries that can be dealt with through constitutional pre-
scriptions. There are a host of other problems confronting state judiciaries, in-
cluding ensuring timely and affordable access to justice for all citizens,
promoting an even-handed administration of justice, and making courts more
responsive to the needs of the community. These problems are important, but
they must be dealt with outside the constitution. What the state constitution
can seek to provide is a structure that facilitates addressing these problems and
a system of judicial selection and discipline that ensures the judicial branch is
staffed by highly qualified and committed personnel. This is hardly a negligible
contribution in the effort to secure equal justice under law.
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Chapter Five
Local Government
Michael E. Libonati

INTRODUCTION

Local government in the United States has a rich history of variety, both in
type and form. Cities, counties, towns, townships, boroughs, villages, school
districts, and a host of special-purpose districts, authorities, and commissions
make up the 87,849 distinct units of local government counted in the 2002
Census of Governments. These local units of government have many different
forms and organizational structures. Variations in the numbers and forms of
local government reflect the unique political cultures and forces that created
and shaped local self-government in each state.

Experience with local government, which is shared by all Americans, has
rarely given rise to sustained and systematic reflection about the relationship
between local government and state government. Instead, the desire for local
self-government has been institutionalized in thousands of compacts, charters,
special acts, statutes, constitutional provisions, resolutions, ordinances, admin-
istrative rulings, and court decisions since the earliest dates of settlement of this
country. Among these enactments, state constitutional provisions are singled
out for special attention in this chapter. Given this diversity, there is no single
model of constitutional arrangements dealing with local government that is ap-
propriate for all states. Nonetheless, the key issue remains the same from state
to state, namely, the level of autonomy to be accorded to local governments in
the state constitution.

Increasing fiscal pressures on government and rising service expecta-
tions by the citizenry make continued controversy and debate over state con-
stitutional treatment of local governments inevitable. As policy makers
evaluate proposals for state constitutional change, they should consider six
guiding issues before altering the state-local relationship embodied in their
state’s constitution:

109
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1. Isitdesirable to increase or decrease the restrictions, if any, imposed
on the power of the state to regulate local government?

2. What degree of autonomy, however defined in the minds of the cit-
izens of a particular state, should be granted to local governments?

3. To what extent should the local electorate have a choice as to the

form of local government and its policies?

Should all local government units be eligible for local autonomy?

To what extent should local governments be authorized to engage in

intergovernmental cooperation?

6.  What role should courts have in determining issues of local autonomy?

A

DrrINING LocAL GOVERNMENT AUTONOMY

This section examines the range of state constitutional definitions of local
government autonomy. One of the most useful classifications of local self-
government is Gordon Clark’s principles of autonomy. These principles dis-
tinguish between a local government’s power of initiative and its power of
immunity. By initiative, Clark means the power of local government to act in
a “purposeful goal-oriented” fashion, without the need for a specific grant of
power from the legislature. By immunity, he means “the power of localities
to act without fear of the oversight authority of higher tiers of the state.”
There are four variations in the exercise of these two components to auton-
omy: (1) powers of both initiative and immunity; (2) power of initiative but
not immunity; (3) power of immunity but no initiative; and (4) neither
power of initiative nor immunity.

Powers of Both Initiative and Immunity

Initiative and immunity powers as expressed in state constitutions vary con-
siderably from one state to another. The Colorado Constitution, for example,
confers both initiative (“the people of each city and town of this state . . . are
hereby vested with, and they shall always have, power to make, amend, add
to, or replace the charter of said city or town, which shall be its organic law
and extend to all its local and municipal matters”) and immunity (“such char-
ters and the ordinances made pursuant thereto in such matters shall super-
sede within the territorial limits and other jurisdiction of said city or town
any law of the state in conflict therewith”).” These texts both empower the
home rule unit to exercise initiative as to all local and municipal matters and
immunize the home rule unit from state legislative interference in all local
and municipal matters.
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Pennsylvania’s home rule provision exemplifies how states afford a charter unit
the authority to “exercise any power or perform any function not denied by this
Constitution, by its home rule charter, or by the General Assembly at any
time.” It grants initiative but not immunity In this formulation, known as the
Fordham-Model State Constitution devolution-of-powers approach to local
governance,® the state legislature has a free hand in defining and limiting the
scope of local initiative.

Power of Immunity but Not Initiative

State constitutions contain several types of provisions conferring immunity, but
not initiative, on local government. For example, the Utah Constitution pro-
hibits the legislature from passing any law granting the right to construct and
operate a street railroad, telegraph, telephone, or electric light plant within any
city or incorporated town “without the consent of local authorities.” Thus, a
Utah municipality cannot be forced to accommodate certain state-franchised
utilities, but may not otherwise have any affirmative regulatory authority ini-
tiative over these enterprises.

Virginia’s prohibition of state taxation for local purposes does not, for ex-
ample, provide its political subdivisions with affirmative taxing authority.® In
several states, the Constitution forbids the legislature from delegating “to any
special commission, private corporation, or association, any power to make, su-
pervise, or interfere with any municipal improvement, money, property, or ef-
fects . .. or to levy taxes or perform any municipal function whatsoever” without
conferring on protected municipalities any correlative power to initiate action in
any of the enumerated policy areas.” Also, state constitutional prohibitions
against special or local laws are aimed at conferring immunity, but not initiative,
on local governments.

Neither Power of Initiative Nor Immunity

The Connecticut Constitution illustrates the strict control by the state over its
political subdivisions. It states: “The General Assembly shall . . . delegate such
legislative authority as from time to time it deems appropriate to towns, cities,
and boroughs relative to the powers, organization, and form of government of
such political subdivisions.” The apparent utility of this type of provision is to
defeat challenges to a broad allocation of authority to local governments based
on a delegation doctrine or due process claims.



112 LocAL GOVERNMENT

Finally, some state constitutions, such as New Jersey’s, are silent on the
issue of local government autonomy, leaving the matter to the legislature.

Beyond the Immunity and Initiative Concepts:
Preemption, Intergovernmental Cooperation, and Privatization

Clark’s classification of these concepts provides a good starting point for un-
derstanding local legal autonomy, but state constitution makers face further
significant issues in creating a local government provision. Sho Sato and Arvo
Van Alstyne point out these interrelated issues, using the example of the prac-
tical, everyday problems of those who gave legal advice about the scope of local
government powers:

From the viewpoint of the attorney—whether he represents a public
agency or a private client—the significant issues relating to home rule
ordinarily cluster around three distinguishable problems: (1) to what
extent is the local entity insulated from state legislative control; (2) to
what extent in the particular jurisdiction does the city (and in some
states the county) have home rule power to initiate legislative action in
the absence of express statutory authorization from the state legisla-
ture; and (3) to what extent are local home rule powers limited, in
dealing with a particular subject, by the existence of state statutes
relating to the same subject?’

It is this third aspect of home rule, the preemption question that is equally im-
portant in determining the true scope of local government autonomy. For ex-
ample, in states like Pennsylvania that have adopted the previously mentioned
Model State Constitution approach, a home rule unit has the power to act con-
currently with the state legislature “unless the power has been specifically
denied.” The Illinois Constitution speaks directly to this preemption issue
when it asserts that “home rule units may exercise and perform concurrently
with the State any power or function of a home rule unit to the extent that the
General Assembly does not specifically limit the concurrent exercise or specif-
ically declare the State’s exercise to be exclusive.”"!

One other question that initiative and immunity models of local govern-
ment autonomy do not address is the capacity to contract intergovernmentally
(among federal, state, and local governments), interjurisdictionally (among
counties, cities, and special districts), and with the private sector. The collabo-
rative perspective has undoubtedly influenced the entrenchment of rules con-
cerning interlocal cooperation and transfer of functions in state constitutions.
Thus, Article 7, section 10(a) of the Illinois Constitution provides that:
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Units of local government and school districts may contract or other-
wise associate among themselves, with the State, with other states and
their units of local government and school districts, and with the
United States to obtain or share services and to exercise, combine, or
transfer any power or function in any manner not prohibited by law or
by ordinance. Units of local government and school districts may con-
tract and otherwise associate with individuals, associations, and corpo-
rations in any manner not prohibited by law or ordinance. Participating
units of government may use their credit, revenues, and other resources
to pay costs and to service debt related to intergovernmental activities.

ANALYZING LLoCAL GOVERNMENT AUTONOMY

The task of conferring “discretionary authority” on local governments requires
a careful analysis of the components of local government authority. A report of
the U.S. Advisory Commission on Intergovernmental Relations (ACIR), Mea-
suring Local Discretionary Authority (1981), will assist state constitution makers
in addressing the range of issues involved. In this report, ACIR defined local
discretionary authority as

the power of a local government to conduct its own affairs—including
specifically the power to determine its own organization, the functions
it performs, its taxing and borrowing authority, and the numbers and
employment conditions of its personnel.”

Examining these four dimensions of local government discretionary au-
thority—structure, function, fiscal, and personnel—helps citizens and public
officials get a clearer picture of local government autonomy and the trends af-
fecting it. It enables the observer—whether trained in law, public administra-
tion, or political science-to organize and synthesize the otherwise unwieldy
universe of state constitutional provisions, and court cases interpreting them,
that bear on the question of local autonomy. The four categories of discre-
tionary authority described in the ACIR report are reviewed in this section to
determine their fruitfulness in serving as the basis for structuring the local gov-
ernment article of a state constitution.

Structural Autonomy

There are several elements that affect the degree of structural autonomy pro-
vided to local governments.



