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Chapter Seven

Constitutional
Amendment and Revision

Gerald Benjamin

Because the authors of constitutions are neither infallible nor prescient all con-
stitutions must anticipate the need for change. Indeed, the process of altering
the basic arrangements for governance may itself be salutary for citizens in a
democracy. As Thomas Jefferson wrote in 1816, “Each generation [has] . . . a
right to choose for itself the form of government it believes most promotive of
its own happiness.”1

Constitutional change in democracies occurs in two ways: by altering the
meaning of the document through interpretation, or by altering the text of the
document through amendment or revision. For the United States Constitution,
change through interpretation predominates. For state constitutions textual
change is far more common. This chapter focuses on methods for achieving
textual change, or “formal” change, in American state constitutions. It begins
with seven basic principles that should guide constitutional change. There fol-
lows an exploration of the experience in the states with legislative proposal of
constitutional amendments, and amendments proposed by initiative or the use
of a commission, two methods that bypass the legislature, in the light of these
principles. Constitutional revision by convention is then considered. Finally, we
derive a series of guidelines for constitution makers that might guide their 
design or reform of provisions for constitutional change.

BASIC PRINCIPLES

Experience suggests that constitutional change should be guided by seven fun-
damental principles:

1. Because constitutional amendment and constitutional revision are
not the same, provisions for each should be separate and distinct.
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2. Constitutions should provide for at least two means for amendment;
one through governmental institutions established by the constitu-
tion, and one that bypasses the existing institutions.

3. Constitutional revision may be initiated by the legislature or without
the legislature, but once started revision should proceed in a manner
entirely distinct from the legislative process.

4. Sufficient constitutional detail is required defining amendment and
revision methods that bypass the legislature to assure that these will
be truly available and effective when used.

5. Whether achieved through the legislature or without its participa-
tion, procedural requirements for changing the constitution should
be more demanding than those for passing ordinary legislation.

6. Constitutional change processes should be all treated in the same 
location in the state constitution.

7. Because all constitutional change should be subject to popular ratifi-
cation, necessary information must be provided in understandable
form to inform public choice.

1. Amendment and Revision: Analysts distinguish between textual
change of constitutions by amendment and by revision. Amendment is “the al-
teration of an existing constitution by the addition or subtraction of material.”
Revision is “replacement of one constitution by another.”2 “Revision” is specif-
ically referenced in the constitutions of twenty-three states.3 The language of
many state constitutions is not as precise as is desirable regarding this distinc-
tion between amendment and revision.

2. Proposing Amendments Through or Without the Legislature: All
states constitutions permit amendments to be formally proposed by state legis-
latures and most constitutional change is accomplished in this manner. How-
ever, as beneficiaries of the political and governmental status quo legislators
frequently resist change in the structure and process of the state government.
Twenty-five state constitutions therefore expressly provide methods for amend-
ments to be proposed without legislative participation: by popular petition (the
constitutional initiative), state constitutional commission, or constitutional
convention.4

3. Constitutional Revision: Broader scale constitutional revision is likely
to require the calling of a state constitutional convention, though at least six
states allow constitutional revision through the legislature, and at times “sets of
amendments” passed simultaneously have “substantially altered the character of
state government.”5 Forty-one state constitutions explicitly provide for conven-
tions to be called by state legislatures. Courts in other states have found in their
constitutions an implied power to call a convention.6 Perhaps to avoid this, Mis-
souri’s document states explicitly that “This constitution may be revised and
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amended only as therein provided.”7 North Carolina’s constitution also expressly
limits change methods to those specified in it.8 Recognizing that legislatures
may be the target of revision and therefore resistant to calling a convention,
fourteen state constitutions provide for automatic periodic placement on the
ballot of the question of whether a constitutional convention should be held.9

Additionally, the Florida and Montana constitutions explicitly provides for the
calling of a convention by the use of initiative and referendum.10

State legislatures are created by and subordinate to state constitutions.
Constitutions that have originated in the legislature without specific constitu-
tional authorization or the calling of a convention have engendered controversy.
In Georgia, Idaho, and Kentucky courts have permitted legislatures to seek rat-
ification of constitutions they have drafted without explicit constitutional au-
thority to do so.11 An attempt to revise the Oregon constitution through the
initiative was invalidated in the courts.12

4. The Necessity for and Disadvantages of Detail: State constitutions are
often criticized for being excessively detailed. Provisions for constitutional
change that bypass the legislature are frequently a locus of considerable of this
detail, and for good reason. Specificity is a means of protection from legisla-
tures’ often manifest hostility to the prospect of being bypassed in the restruc-
turing of state government. There is ample experience that legislatures, either
through action or inaction, raise barriers to constitutional processes that might
produce results contrary to their interests.13 To avoid being stymied by legisla-
tive hostility, constitution makers seek to make these provisions for amendment
or revision “self-executing,” that is, operable without any need for legislative ac-
tion.14 The goal is to set out in detail in the constitution, beyond the easy reach
of the legislature, when, how and by whom these amendment processes are to
be made to work.

Yet detailed specification of the processes for amendment and revision
used to bypass the legislature may have unintended consequences. One effect is
to specially empower state high courts—already the key sources of constitu-
tional change through interpretation—in the textual change process. When de-
tailed procedures are embedded in the constitution these courts say not only
what the constitution means, but what the constitutional change process re-
quires. Another effect may be to block rather than facilitate change efforts. A
constitutional provision designed in one era to bypass barriers to change—for
example, the New York provision making the pay for a convention delegate
equal to that of a legislator—might itself become a barrier in a later era, in a
very different political context. Finally, detail in the constitution does not bar
further detail and process specification through legislation. The resulting com-
bined effect of constitutional provisions, added statutory requirements and
court interpretations may add to the complexity, and therefore the relative dif-
ficulty, of constitutional change without legislative participation.15
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5. Difficulty of Change Compared to Passing State Law: Whatever
means is used, the process for proposal of constitutional amendment or revision
in the states is structured to make constitutional change more difficult than the
adoption ordinary legislation. Moreover, the difficulty is enhanced by the re-
quirement of an additional step for ratification (in all states but Delaware). This
is as it should be, for constitutions are fundamental law. Moreover, protections
that constitutions afford minorities would mean little if they were as easily
changeable by majorities as is ordinary law.

Formal state constitutional change is far more frequent than formal change
at the national level for at least three reasons.

• First, the U.S. Constitution has importance as a symbol of national
unity. Amendment is therefore approached with enormous caution.

• Second, the formal national amending process is far more difficult
than that of any state; at minimum, it requires supportive action by
thirty-nine separate governments (the national government and
thirty-eight state governments). Within the states there has been a
general evolution over the nineteenth and twentieth centuries to a
“more flexible” amending process.16 The result is more frequent
amendment, and greater constitutional length.

• Third, the inclusion in state constitutions of much detail (often of
matter that some might not regard as “constitutional”) invites—even
requires—more frequent amendment for the effective operation of
state government.17

What is true for amendment is also true for revision.The process provided in
the U.S. Constitution for revision has never been used. In contrast, state constitu-
tional revision has been relatively frequent. There have been more than 230 con-
stitutional conventions in the United States, and 146 state constitutions adopted.

6. Constitutional Location of Change Processes: Modern drafters usually
include provisions for legislatively initiated constitutional amendment or revision,
or for the calling of constitutional conventions, in a separate article in the docu-
ment devoted to constitutional change.18 Some constitutions, however, place pro-
visions for amendment in the legislative article, or in a general or omnibus article.
Provisions for popularly initiated amendment or revision are variously including
in the article on the amending process, the legislative article, or in separate arti-
cles providing for initiative and referendum.19 To reduce complexity and assure
full understanding of available options, there is virtue in a single constitutional lo-
cation for all means for formal constitutional change available to the polity.

7. Democratic Theory Requires Popular Ratification: The first Ameri-
can state constitutions explicitly or indirectly emphasized popular authority.20

Relatively early in the nation’s history state constitutions came to created
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through special processes—conventions elected for the explicit, singular pur-
pose of drafting and proposing them—with the results of their work subject to
public ratification.21 This gave the final word on the structure of governance to
the sovereign people. At the beginning of the twenty-first century the adoption
of a formal constitutional change in all states but Delaware required a popular
vote. Since the highest authority in democracy, the sovereign people, is the
source of state constitutions, it follows that this same authority must also au-
thorize alterations to them: thus the requirement for popular ratification of
constitutional amendments or revisions. Because of the necessity of popular
ratification, constitutional assurance that understandable unbiased information
be provided to inform the public is essential.

Proposal and Adoption of Amendments

Through the Legislature
Over the course of American history about 90 percent of state constitutional
amendments have been proposed through state legislatures. Between 1992 and
2000, 862 constitutional amendments were proposed in American state legis-
latures, and 664 adopted, for an adoption rate of 77 percent.22 Generally,
amendments offered through the legislature have been far more likely to be rat-
ified by the voters than those offered by popular initiative, though the rate of
approval for those offered as the result of the constitutional initiative have in-
creased in recent years.23 But they have enjoyed a lower success rate than those
offered by conventions.24 Research on New York demonstrated that amend-
ments proposed by the legislature “rarely deal with the distribution of power in
state government, and those that do are not designed to limit or constrain the
principle political institutions or actors.

There are three approaches in state constitutions for proposal for constitu-
tional amendment through the legislature.25

• Nine states use single passage by simple majorities of members elected
to both legislative chambers.

• Fifteen states require passage in two successive sessions, with some re-
quiring an intervening general election. Simple majorities at each pas-
sage are required in twelve of these states. In Massachusetts this is a
simple majority of the two chambers sitting together. In Delaware
(where no popular ratification is required) two-thirds majorities of each
house must pass an amendment twice for it to be adopted. Tennessee
requires first passage of an amendment by majorities in both houses;
second passage, however, requires two-thirds majorities. In Vermont in
partial contrast, the proposal of an amendment requires a two-thirds
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majority in the Senate and a simple majority in the House on first pas-
sage. Second passage requires a simple majority in both chambers. In
South Carolina, two-thirds of each house is needed to propose an
amendment. Unlike in other states, the second legislative vote follows
popular ratification; for it, simple majorities in each house are required.

• Twenty-nine states require extraordinary majorities in each house to
propose amendments. In ten of these a three-fifths majority is re-
quired. In eighteen, the requirement is two-thirds. And in one, Con-
necticut, it is three-quarters.

Note that the number of methods for proposing a constitutional amend-
ment exceeds the number of states, because Connecticut, Hawaii, New Jersey,
and Pennsylvania—four states with relatively recently adopted constitutions—
offer their legislatures alternatives: simple majorities with dual passage, or ex-
traordinary majorities with single passage (though in Pennsylvania, only for
emergencies). Provisions for size of majority and frequency of passage are often
linked. Single passage appears with extraordinary majority required; passage
twice appears with simple majority required.

Research has shown that when a simple majority is used to propose an
amendment, requiring double passage does not make the amending process sub-
stantially more difficult. However, requiring extraordinary majorities does make
amendment significantly harder to achieve. And requiring extraordinary majori-
ties and double passage raises very substantial barriers to the possibility of consti-
tutional amendment.26 However another study has shown that “States with more
onerous procedures have yearly adopted LCA [legislative constitutional amend-
ment] . . . rates that are as great or greater than those with less onerous proce-
dures.” They conclude also that “States that make it more difficult to pass LCAs
out of the legislature tend to have the highest LCA success rates.”27

Process
Amendments may generally be introduced by any member in either house. In
some states a minimum passage of time or a number of readings is specified be-
fore the legislature may act. The New Jersey Constitution requires a public
hearing before a legislative vote on an amendment. Where a second passage in
a following session is required, an elapsed time before second passage is also
often indicated. Most constitutions require that the results of the legislative
vote on an amendment be properly recorded in the journal of each house. Fail-
ure to follow a constitutionally specified recording procedure caused at least one
state high court to invalidate an amendment after passage.28 The Illinois Con-
stitution specifies that a majority of the legislature that proposes an amendment
may withdraw it (though three-fifths are required to submit it). California pro-
vides for withdrawal by the same majority as passage.
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Responsibility of Other State Officials
Locating responsibility for elements of the amending process in a specific 
official helps to assure that these tasks are performed and builds accountabil-
ity. Some state constitutions charge the secretary of state with receiving pro-
posed amendments after passage, assuring that they are properly considered
by the electorate and proclaiming the results. In those states, the secretary of
state is usually also responsible for preparing the form of the ballot question,
sometimes within constitutionally prescribed guidelines requiring impartial-
ity. Alternatively, as in Alaska, the task may fall to the lieutenant governor.
In Alabama and Vermont the governor must timely “give notice” of or “pro-
claim” an election on a constitutional amendment. In Ohio responsibility for
preparing ballot language (with an explanation of proposed amendments and
arguments in favor and against) is given to a board that includes the secretary
of state and four others, no more than two of whom may be in the same 
political party. The sole constitutional responsibility of the Attorney General
in New York is “to render an opinion in writing to the senate and assembly
as to the effect of . . . [an] amendment or amendments” within twenty days
after it is filed.

Limits
Constitutional limits on the amending process through the legislature seek to
assure that the ratification process is manageable for voters, and that they have
the unbiased information they need about proposed amendments so that they
may vote intelligently.

Number of Amendments Offered by One Session: In Arkansas the legislature may
propose to the voters no more than three amendments in any one year. In Ken-
tucky the limit is four; in Kansas five. The Illinois legislature may propose to
amend no more than three articles of the constitution in any one year. The Col-
orado legislature is limited to seeking alteration of six articles in any one session.

Single Purpose: Amendments are generally limited to a single purpose (or in
Louisiana, “object”), though a number of state constitutions specifically
allow a number of articles to be altered by an amendment pursuant to a 
single purpose.29

Election Timing: In most states, amendments may be considered at either gen-
eral or special elections. A few—Connecticut, Kentucky, and New Hampshire
are examples—require submission at a general election only. In West Virginia,
if a special election is used for consideration of constitutional amendments it
may not be used for another purpose.
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