
CONSTITUTIONAL REVISION

1. REVISION BY CONVENTION—Constitutional revision should be
done by a convention authorized by a majority of voters, at the
time and in the manner outlined above, and explicitly convened for
this purpose.

2. LEGISLATURE AUTHORIZES BUT IS NOT ITSELF A CONVENTION—
The legislature should be explicitly empowered to request that the
voters call a constitutional convention, but the legislature is not it-
self a constitutional convention and should be barred from func-
tioning as a convention.

3. AUTHORIZATION OF A CONVENTION WITHOUT THE LEGISLATURE—
A means is necessary for bypassing the legislature to place the ques-
tion of whether to call a constitutional convention before the voters,
either use of the initiative to advance the question, or the automatic
periodic constitutional convention ballot question.

4. AUTOMATIC BALLOT QUESTION—If the provision is adopted,
responsibility should be directly and clearly placed in a specified 
official to assure that it is asked as constitutionally provided.

5. LIMITED OR UNLIMITED CONVENTION—Whatever the origin of the
convention ballot question, the constitution should explicitly au-
thorize both limited and unlimited conventions.

6. SELF-EXECUTING—To the greatest degree practicable, provisions
for convening a convention without legislative participation should
be self-executing.

7. CONSTITUTIONAL COMMISSION—Concomitant with the authoriza-
tion of a constitutional convention vote, a publicly financed and
professionally staffed nonpartisan commission appointed by multi-
ple appointing authorities (e.g., the governor, legislative leaders
from both parties, other statewide elected officials, the chief justice
of the state high court ) should be established to study and publicize
potential constitutional issues before the state. If a convention is au-
thorized, this commission would continue to further engage the
public and do necessary preparatory work.

8. DELEGATE ELECTION—The number of convention members and
the manner of their election should be constitutionally specified.
Nonpartisan elections are desirable. Public financing of these elec-
tions should be considered.

9. ELIGIBILITY TO SERVE—Persons holding federal or state elected office
should not be eligible to serve as constitutional convention delegates.

10. FIRST MEETING—The time and place of the convention’s first
meeting should be specified.

11. ORGANIZATION—The convention should judge the qualifica-
tions of its members, provide for filling vacancies, select its own
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officers, retain staff, and adopt its own rules and generally govern
its own proceedings.

12. RESOURCES AND STAFFING—Provision should be made to assure
that the convention is adequately staffed and supported in its work.

13. TIME FOR DELIBERATION—The convention should have adequate
time for deliberation before reporting, but should place the results
of its work on the ballot no later than the second general election
day after it first convenes.

14. DELEGATE COMPENSATION—Delegates should be compensated at a
level equivalent to the average compensation for a state worker at
the date of the convening of the convention, and receive reim-
bursement for expenses in accord with normal state practice for
state workers. Persons should be compensated either as delegates or
be provided paid leave from other employment while acting as del-
egates, but should not be compensated twice while delegates.

15. PUBLIC ENGAGEMENT—The convention should be explicitly
charged with assuring public engagement during the course of its
work through public hearings and forums, publications, the use of
electronic media, and other methods of outreach.

16. BALLOT QUESTIONS—The convention should have discretion 
in offering its work to the public in a single question or series 
of questions.
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Chapter Eight

State and Local Finance

Richard Briffault

INTRODUCTION

Nearly all state constitutions give considerable attention to questions of state and
local public finance. The typical state constitution devotes at least two articles to
state and local taxation, borrowing, and spending. They limit the purposes for
which states and localities can spend or lend their funds, and they expressly ad-
dress specific spending techniques. Nearly all states also impose significant sub-
stantive or procedural restrictions or both on state and local borrowing, and on
state and local taxation. Some constitutions limit expenditure levels as well.

This state constitutional focus on government finance differs sharply from
the federal Constitution’s relative indifference to public finance. The Consti-
tution simply authorizes Congress “to lay and collect taxes, duties, imposts, and
excises to pay the debts and provide for the common defense and the general
welfare of the United States” and “to borrow money on the credit of the United
States.”1 Beyond those brief statements, the Constitution imposes two minor
procedural constraints on federal spending and taxation: All bills for raising
revenue must originate in the House of Representatives,2 and no money may be
drawn from the Treasury “but in consequence of appropriations made by law;
and a regular statement and account of the receipts and expenditures of all pub-
lic money shall be published from time to time.”3 There are also a handful of
substantive constitutional constraints on federal taxation: “All duties, imposts,
and excises shall be uniform throughout the United States.” 4 Taxes and duties
on exports are barred;5 so, too, direct or capitation taxes are barred unless ap-
portioned among the states according to population.6 The apportionment re-
quirement, however, was modified by the Sixteenth Amendment to authorize
federal taxation on incomes without regard to apportionment. There are no
constitutional limits on federal borrowing at all.

Where the federal Constitution primarily empowers Congress to raise and
spend money, the state constitutions operate to limit state and local govern-
ment financial support for private sector activities, and to protect state and local
taxpayers from the burdens of state and local debt and taxation. In effect, they
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constitutionalize both the separation of the public from the private sector and
the norm of financially limited government.

Or at least they would if they were honored according to their apparent
terms. But one of the most striking aspects of the state constitutional law of state
and local finance is the enormous gap between the written provisions of state
constitutions and actual practice. The public purpose requirements that osten-
sibly prevent state and local spending, lending, and borrowing in aid of private
endeavors are largely dead letters. The substantive and procedural debt limita-
tions have, to a significant degree, been evaded by a host of financial instruments
that the courts have held to be beyond the scope of these rules. The constitu-
tional constraints on state and local taxation have been more effective, but their
impact, too, has been cushioned by judicial determinations that certain revenue-
raising devices are not taxes subject to limitation. Moreover, courts have held
that many special-purpose governments are beyond the scope of the constitu-
tional tax and debt limits. As a result, these limits have contributed to the byzan-
tine structure of state and local governance. This chapter will discuss the texts,
background, and evolving judicial interpretations of the principal fiscal provi-
sions of state constitutions; and will then consider, in light of the troubled his-
tory of these fiscal limits, their place in contemporary state constitutional design.

PUBLIC PURPOSE LIMITS

Constitutional Provisions

By one recent count, forty-six state constitutions contain provisions that expressly
limit the authority of their states or local governments to provide financial assis-
tance to private enterprises and, in some cases, public enterprises.7 The remain-
ing states appear to rely on judicial doctrines that similarly require that state or
local taxpayer funds be spent only for public purposes. The New York Constitu-
tion is typical in providing that “[t]he money of the state shall not be given or
loaned to or in aid of any private corporation or association or private undertak-
ing,” 8 and that “[n]o county, city, town, village or school district shall give or loan
any money or property to or in aid of any individual, or private corporation or as-
sociation, or private undertaking.” 9

Many state constitutions supplement this general “public purpose” require-
ment with further restrictions on specific forms of financial assistance, such as
the prohibition on the state or locality giving or lending its credit to private
firms, or the ban on the state or local government becoming a shareholder in a
public or private corporation.10 In addition, public purpose requirements typi-
cally apply to state and local borrowing, so that debts may be incurred only to
support public purpose projects.
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History

Public purpose limitations date back to the middle decades of the nineteenth
century, and reflect the disastrous consequences of the states’ extensive invest-
ments in and assistance to private firms in the 1820s and 1830s. The enormous
success of the Erie Canal, which opened in 1825, in energizing New York’s
economy inspired a massive program of state support for turnpikes, canals, and
railroads over the next two decades. Many of these projects blurred public and
private lines, with states in partnership with private firms, lending or giving
funds to private firms, or providing loan guarantees to firms. The states fre-
quently obtained the funds they used to aid private firms by borrowing. Fueled
by interstate competition for economic development, this era of state-supported
infrastructure finance was marked by waste, overbuilding, and mismanagement.
The Panic of 1837 led to a contraction in economic activity and eventually to an
economic crisis. Many firms that had borrowed from the states were unable to
repay their loans, and many infrastructure projects failed to generate projected
revenues.The states had great difficulties meeting their obligations to their cred-
itors; nine defaulted on interest payments and four states—Arkansas, Florida,
Michigan, and Minnesota—repudiated all or part of their debts.

In reaction, the states in the 1840s and 1850s engaged in a wave of consti-
tutional revision. To limit state financial support for private firms, state consti-
tutions were amended to require that state spending or lending be for a public
purpose; to bar the gift or loan of state credit except for a public purpose; and
to ban direct state investment in business corporation obligations. Initially,
these provisions applied only to the activities of state governments. As a result,
they could be circumvented by state legislation authorizing local governments
to provide assistance to private firms, especially railroads. Another round of
waste, overbuilding, and economic crisis followed, and in the late nineteenth
century most states amended their constitutions to apply the public purpose
and aid limitations to local governments.

Changing Interpretations

The public purpose requirement was never a complete bar to all government 
financial assistance to the private sector. In the leading mid-nineteenth-century
case of Sharpless v. Mayor of Philadelphia,11 the Pennsylvania Supreme Court
held that aid to a privately owned railroad could serve a public purpose. “The
public has an interest in such a road” even if privately owned, because a railroad
provides “comfort, convenience, increase of trade, opening of markets, and other
means of rewarding labor and promoting wealth.” Most nineteenth-century
courts, however, treated their states’ public purpose requirements as significant
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