
uniformity requirements have been modified with provisions for classification
and exemptions, thereby shifting questions of tax preferences and tax policy
back to the political process. Uniformity of taxation, subject to some form of
classification, seems to be a well-accepted constitutional norm.

Limitations
The tax limitation provisions are more controversial. Tax limits, like debt lim-
its, suppose that the level of taxation is a constitutional matter, rather than one
for resolution by current elected officials. But whereas the long-term conse-
quences of debt obligations provide some support for treating debt as a quasi-
constitutional matter, tax rates may easily be changed, and politicians who enact
high taxes may be punished by the voters in the next election. Certainly as the
last two decades have demonstrated, antitax forces are well represented in the
political process. It is not clear why further constitutional protection needs to
be superimposed on the protections provided by the ability of the voters to vote
out of office elected officials who raise taxes.

State constitutional limitations on local taxation seem particularly inappro-
priate. Local government actions may be more transparent than state decisions
and many local governments are subject to effect monitoring, participation, and
political control by grassroots taxpayers. Local taxation is further constrained by
the vigorous interlocal competition for mobile taxpayers. Given the existence of
both significant exit and significant voice opportunities it is unclear what con-
stitutional need state tax limits on localities serve. Moreover, substantive consti-
tutional limits on local taxation seem in tension with local autonomy since they
preclude localities where the people are willing to support tax increases from
taking such action. Holding all local governments to the same limit seems 
inconsistent with the recognition of interlocal variation and diversity that ani-
mates home rule.

Whatever the theoretical difficulties with constitutional limitations on
state and local taxation they are widespread and appear to enjoy considerable
popular support. Indeed, whereas the public purpose requirements and debt re-
strictions largely date back to the nineteenth century—with some twentieth
century revisions—many of the tax and expenditure limitations, including some
of the most rigorous provisions, are recent developments. Tax limitations are
here to stay.

If we are to have tax limitations, are some constitutional provisions prefer-
able to others? As noted, there is considerable variety in the type of tax limita-
tion, including rate caps, levy caps, levy increase caps, and caps on increases in
individual taxpayer liabilities. And, of course, within each category, there is in-
terstate and intrastate variation in the number or percentage of the cap.

There is certainly something to be said for limits that aim at protecting tax-
payers from sharp swings in their liabilities—swings that result from appreciations
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in the unrealized value of their homes but not from increases in their current in-
comes. This is the focus of California’s Proposition 13. On the other hand, limit-
ing tax liability increases can result in two different owners of properties of similar
values paying very different amounts of tax.

Limitations on tax rates or on the aggregate levy as a percentage of local
wealth are more widespread and seem to reflect a desire to impose a constitu-
tional norm of financially limited government.This is a substantive value choice
of a state’s votes. Levy limits would be more effective in attaining their end,
however, if they were targeted not solely on the property tax—as many of them
are—but on all revenue sources, or at least on all own-source revenues (not
counting intergovernmental assistance). Localities derive a large and growing
share of their revenues from taxes other than the property tax and especially
from nontax revenue sources like fees and assessments. Indeed, the current tax
limitations may very well be at least partially responsible for that fiscal shift.
Limitations would be more effective in attaining the goal of limiting the share
of local wealth devoted to government and in avoiding the distortions caused by
the desire to evade the “tax” label if the limits were more encompassing.

On the other hand, as with debt, one reason for the widespread shift to
revenue sources that evade the limitations is the recognition that the programs
today’s state and local governments maintain require more revenue than the
constitutionally limited taxes allow. If tax limits were made more encompass-
ing, the limits as a percentage of local wealth would have to be raised. Perhaps,
as with the proposal for debt limits, the best approach would be to take current
revenue levels, including revenues from fees and assessments as a baseline and
cap increases from that level by requiring that they be tied to factors that drive
up the costs of government, such as population, the rate of inflation, or changes
in personal income

Voter Approval
The most recent trend in the state constitutional treatment of taxation is the re-
quirement of voter approval for new taxes or tax increases. Voter approval may
be a more flexible means of controlling taxes than a specific limit carved into
the constitution. Particularly for state constitutional limits on local taxes, voter
approval rather than a substantive limitation is preferable—assuming there is to
be some limit—since with voter approval the locality at least as some possibil-
ity of lifting the limit if local voters so choose. A move from substantive limits
to voter approval would be a move in the direction of home rule.

State voter approval requirements are more problematic. These appear to
reflect the view that taxation is a fundamental decision and therefore should
have direct popular consent. Yet, unlike debt, tax levels have no long-term bind-
ing consequences. A tax raised in one year can be lowered in the next. Certainly,
given the political salience of tax decisions and the ability of voters to oversee—
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and eject—elected officials who vote for tax increases, a voter approval require-
ment cannot be grounded in the theory that is needed to correct for structural
defects in the ordinary political process that would support. Moreover, to the 
extent that the referendum electorate is smaller than and demographically dif-
ferent from the general electorate, adding a voter approval requirement could
make the final result less democratic, not more so.

Ultimately, voter approval rules, like substantive limits on taxation, are
based not on the role on the constitution in correcting political process failures
but on a substantive commitment to making it difficult to impose or increase
taxes. Although procedural in form, the voter approval requirements are sub-
stantive in effect. As a result, the decision whether to have such a requirement
will reflect the substantive views of the state community on taxation rather than
on any theory of the appropriate balance of responsibilities between a state con-
stitution and state and local governments.
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Chapter Nine

Education

Paul L. Tractenberg*

INTRODUCTION

Education is undeniably one of our most important public functions. Indeed, it
is widely considered to be the most important function of state governments,
which have primary responsibility for it. In a July 2002 statewide public opin-
ion survey conducted in Florida, respondents were asked to identify the most
important issue facing their state. Thirty-seven percent identified the education
system; the next highest issues—the environment and terrorism—were identi-
fied by 6 percent each.1 This is hardly a new perception. From the earliest days
of the republic, some state constitutions singled out education, sometimes alone
among the many important public services provided by state government, as
worthy of special recognition. During the nineteenth and early twentieth cen-
turies, as additional states entered the union, this trend accelerated. Today,
every state constitution contains an education provision (and that has been true
for some time).2 For at least the past thirty years, these education clauses have
been at the heart of enormously important and controversial litigation in the
courts of most states aimed at ensuring funding equity and educational ade-
quacy for all students, especially those in poor urban and rural school districts.
At the same time as this litigation underscores the centrality of current clauses
to twentieth-century education reform, it also raises questions about their suf-
ficiency to provide for education in the twenty-first century.

This chapter will draw on that long and important history, and the perva-
siveness of education provisions in state constitutions, to explore:

• How these provisions have evolved overtime
• The extent to which they seem adequate or appropriate to meet 

current needs

*With appreciation to Jung Kim, a 2003 graduate of Rutgers School of Law–Newark for
her extraordinarily able and diligent research on the entire project, and to G. Alan Tarr
and Robert Williams for their patience and support.
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• Whether there are recognized “best practices” in existing state consti-
tutional education provisions or in the literature

• How one might approach the task of developing “model” education
provisions for a state constitution

A HISTORICAL OVERVIEW

The evolution of education provisions in state constitutions has not proceeded
in a precise stage-by-stage sequence, each separate and clearly identifiable.
Rather, the evolutionary landscape is chaotic, characterized by overlapping de-
velopments among, and even within, the states. Partly this is because, although
states have sometimes mimicked one another’s constitutional provisions,3 im-
portant differences in history, demographics, geography, and political and social
orientation have tended to rise to the surface and limit such similarities. One of
the most telling differences is the time at which, and the circumstances under
which, a state entered the union. As a consequence, important differences per-
sist in state education provisions regarding such central matters as the nature
and extent of the commitment to education, state-local relationships, the struc-
ture of state education systems and bureaucracies, and funding mechanisms.

Nonetheless, it may be useful to sketch four broad stages through which
education provisions have passed, and a rough approximation of the time 
period occupied by each of those stages.

The introductory stage (1776–1834) reflected a substantial degree of un-
certainty about constitutionalization of education with states dividing relatively
evenly between those with education clauses and those without them. The ini-
tial state constitutional provisions tended to recognize the importance to soci-
ety of an educated citizenry, either by exhortations about the virtues of learning
and knowledge or by charges to state legislatures to establish schools. During
the latter part of this introductory period, a number of state constitutional pro-
visions began to impose a more specific obligation on state legislatures—to pro-
vide for a general system of free public education, equally open to all.

The second, or foundational, stage (1835–1912) as a period during which
the number of states doubled, and most of those entering the union had consti-
tutions with education clauses. Additionally, most of the other states without
education provisions in their constitutions added them. This period, clearly the
most active one for state education provisions, was dominated by provisions that
placed far more explicit responsibility on states and their legislatures regarding
the establishment, funding, and administration of free common school systems.

The third stage (1913 and extending to the middle of the twentieth cen-
tury) was a period of relative quiescence with only limited, sporadic constitu-
tional activity. Mainly, this involved elaboration of the fiscal and administrative
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structures put in place during the prior stage. Finally, the fourth stage (from the
mid-twentieth century to the present) is more notable for its responses to legal
or other advocacy efforts of the period, beginning with the desegregation ef-
forts of Brown v. Board of Education4 and extending to the funding equity and
educational adequacy litigation of the past thirty years. Many of the education
provisions of this period reflect acceptance of the premise that state education
clauses afford students enforceable rights and seek to define, or to extend or
narrow, those rights.

Stage 1 (1776–1834)—Introduction and Uncertainty

The period between 1776 and 1834 was a period of educational uncertainty.5

Of the twenty-four states, eleven had no education clauses in their state consti-
tutions;6 the other thirteen either entered the Union with a constitutional edu-
cation provision, or included one in a subsequently adopted constitution. The
education provisions of that period were generally of two types: hortatory
clauses exalting the virtues of learning and knowledge; and obligatory clauses
requiring state legislatures to establish schools.7 This pattern may have reflected
uncertainty about the state’s role regarding education.

As an example of the hortatory approach, the Massachusetts Constitution
of 1780 provided: “Wisdom and knowledge, as well as virtue, . . . being neces-
sary for the preservation of [the people’s] rights and liberties . . . it shall be the
duty of legislatures and magistrates, in all future periods of this commonwealth,
to cherish the interests of literature and the sciences.”8 The Massachusetts
Supreme Court interpreted this provision to give “the legislature discretion to
act as it saw fit,” rather than to confer a right to education.9 A number of later
state constitutions followed the Massachusetts language; for example, the 1802
Ohio Constitution set forth in its Bill of Rights: “religion, morality and knowl-
edge being essentially necessary to good government and the happiness of
mankind, schools and the means of instructions shall forever be encouraged by
legislative provision.”10

The obligatory provisions, by contrast, more specifically mandated legislatures
to establish schools. For example, the 1776 Pennsylvania Constitution required
that: “A school or schools shall be established in each county by the legislature, for
the convenient instruction of youth, with such salaries to the masters paid by the
public, as may enable them to instruct youth at low prices.”11 Similarly, the Geor-
gia Constitution of 1777 provided that “[s]chools shall be erected in each county
and supported at the general expense of the State, as the legislature shall hereafter
point out.”12 The 1786 Constitution of Vermont even more specifically provided
that: “a competent number of schools ought to be maintained in each town for the
convenient instruction of youth; and one or more grammar schools be incorpo-
rated, and properly supported in each county.”13
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