
The Montana Supreme Court’s decisions, unfortunately, may open the
door to an array of other, more troubling cases. Future cases, for example, may
challenge the constitutionality of existing environmental quality standards,
forcing the courts to determine the appropriate standard for pollutants with no
safety threshold. Other cases may challenge the state’s failure to address some
environmental issues at all, presenting the courts with the daunting task of de-
signing and implementing a regulatory system from scratch. In one recent law-
suit, a number of asbestos victims sought damages from the state for failing to
regulate asbestos.62 With some basis in existing constitutional case law, plain-
tiffs claimed that, by not ensuring them a “clean and healthful environment,”
the state committed a constitutional tort entitling them to damages for their 
asbestos injuries.

3. Future Directions
Given the importance of environmental protection to the citizens of most
states, Value Declarations that articulate the public’s interest in a healthful en-
vironment are easily justified. The justification for including Policy Directives,
Environmental Rights, or Environmental Duties in state constitutions, how-
ever, is open to more question. Some proponents have argued that, absent such
provisions, legislatures are likely to slight the public’s interest in environmental
protection in the face of strong business opposition. Empirical studies of envi-
ronmental policy-making in the United States, however, provide no basis for
concluding that biases in the legislative process are significant enough to justify
having courts rather than the legislature make general environmental policy.
Rather than being “captured” by industry, most legislatures appear to be re-
sponsive to both the need for environmental protection and public calls for 
environmental regulation.63

Proponents of stronger environmental provisions also have argued that a
“healthful environment” is a fundamental right that should not be open to demo-
cratic derogation. No consensus currently exists, however, on how to address the
trade-offs and scientific uncertainty involved in environmental policy-making.
Given that trade-offs between the environment and other important policy goals
will continue to evade any simple solution, legislatures rather than courts may be
the better institutions to grapple with the issues at the current moment.

No matter what form general environmental provisions take, the provi-
sions should furnish greater guidance on the principal issues underlying envi-
ronmental disputes—trade-offs and scientific uncertainty. References to “clean”
and “healthful” environments sound good; they provide effective sound bites.
But they do not supply any of the branches of government with useful infor-
mation for addressing concrete policy matters. As a result, all legislators and
regulators can claim that they are acting in compliance with the constitution,
and courts feel rudderless undertaking meaningful judicial review.
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In drafting more useful environmental provisions, future state constitu-
tions might find guidance in emerging international principles of environmen-
tal protection. These principles are still quite general, but they do a better job
than existing state constitutions of addressing the key questions. For example,
the Rio Declaration explicitly urges a “precautionary approach” to scientific un-
certainty: “Where there are threats of serious or irreversible damage, lack of full
scientific certainty shall not be used as a reason for postponing cost-effective
measures to prevent environmental degradation.”64 Even though this provision
leaves open many questions (e.g., how should uncertainty be weighed in mak-
ing decisions?), it supplies two significant policy guidelines: uncertainty should
not be used as a justification for postponing decisions, and protective efforts
need not be taken if they are not cost-effective.

International environmental agreements set out a number of important
principles of relevance to environmental policy. Many are of potential constitu-
tional significance.

• The Precautionary Principle: International agreements vary in their
framing of the Precautionary Principle. The Rio Declaration includes
one of the weaker versions. At the stronger end of the spectrum, the
World Charter for Nature provides that “where potential adverse effects
are not fully understood, [activities that present a significant risk]
should not proceed.”65 All versions of the Precautionary Principle ad-
dress the problem of uncertainty and emphasize that uncertainty should
not be used as an excuse for failing to take any action.

• The Principle of Prevention: This principle, which is closely related to
the Precautionary Principle, states that governments should prevent
pollution or other environmentally harmful activities before they cause
harm.66

• Balance: Most international environmental agreements recognize that
environmental protection often involves trade-offs with economic de-
velopment and other interests. Like state constitutions, however, few
provide useful guidance on how the trade-offs should be resolved.

• The Polluter Pays Principle: Several international environmental agree-
ments emphasize the importance of ensuring that polluters bear the cost
of any harm that they cause. The Rio Declaration, for example, states
that governments “should endeavor to promote the internalization of en-
vironmental costs and the use of economic instruments, taking into ac-
count the approach that the polluter should, in principle, bear the cost
of pollution.”67

The Florida Constitution has adopted the Polluter Pays Principle
in one narrow context. In 1996, Florida voters approved a constitutional
amendment to protect the Florida Everglades from water pollution.
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The amendment specifically provides that anyone who causes water
pollution in the area “shall be primarily responsible for paying the costs
of the abatement of that pollution.”68

• Environmental Assessment: International environmental documents
also call on states to undertake “environmental impact assessments” for
any activity that is “likely to have a significant adverse impact on the
environment.”69 In the United States, about a third of the states have
environmental quality acts that require such assessments for govern-
mental actions.70

• Information Dissemination and Public Participation: Another emerging
principle of international environmental law is that all citizens should
have ready access to “information concerning the environment” in their
community, “including information on hazardous materials and activi-
ties in their communities,” and an “opportunity to participate in deci-
sion-making processes.”71

• Duty Not to Discriminate Regarding Environmental Harms: Interna-
tional environmental instruments also emphasize that states should
“discourage or prevent the relocation and transfer” of harmful sub-
stances or activities from one jurisdiction to another.72 The environ-
mental justice movement in the United States has similarly objected
to environmental protection efforts that simply relocate risks from
wealthier to poorer communities.73

Resource Management

Approximately a third of the current state constitutions address natural resource
policy. Most of these provisions address specific resources, with water (11 con-
stitutions), forestry (6), and fish and wildlife (6) most commonly covered.

1. General Provisions
Although few constitutions address natural resources as a class, a strong case
again can be made for Value Declarations that emphasize the importance of
conserving and not wasting a state’s natural resources. Several state constitu-
tions include Value Declarations emphasizing the importance of conservation
(although sometimes balanced with development). Michigan’s constitution, for
example, declares that “conservation and development of the natural resources
of the state” are of “paramount public concern.”74

Given the importance of resource supplies to future generations, a strong
case also can be made for Policy Directives, Environmental Rights, and Envi-
ronmental Duties promoting resource conservation. Few people would disagree
that each generation owes an ethical obligation to conserve resources for future
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generations, but people generally act in a more self-interested fashion than
philosophers would argue is ethical, and political institutions reinforce this bias.
Because politicians have only limited terms in office and future generations
cannot vote, the political process tends to favor demands for current consump-
tion over conflicting interests of future generations.

The difficult issue is how to express this obligation in constitutional terms.
Most natural resource provisions tend to be quite vague in their directives. The
Ohio Constitution thus calls expansively for the “conservation of the natural re-
sources of the state,”75 without providing any guidance on what is meant by
conservation. Several other state constitutions implicitly call for a balancing of
“conservation” and economic development without explaining how the two
goals should be balanced.76 The Montana Constitution proscribes the “unrea-
sonable depletion and degradation of natural resources.”77

Several constitutions go a step further and explicitly call for natural re-
source management to take into account the interests of future generations.
The Hawaii Constitution thus requires the state to “conserve and protect”
Hawaii’s natural resources “for the benefit of present and future generations.”78

Although still quite general, these provisions at least emphasize the key ethical
precept making natural resource policy of constitutional importance—the need
to preserve resources for future generations. International environmental agree-
ments make the same point. The Rio Declaration thus requires governments to
safeguard natural resources “for the benefit of present and future generations.”79

Only Alaska’s constitution tries to provide more specific guidance for the
management of natural resources. Under the terms of the Alaska Constitution,
“Fish, forests, wildlife, grasslands, and all other replenishable resources belonging
to the State shall be utilized, developed, and maintained on a sustained yield prin-
ciple, subject to preferences among beneficial uses.”80 Even this standard leaves
open numerous questions. Resources, for example, can be “sustained” at various
stock levels. The Alaska standard, however, does not specify whether the yield of
a resource should be sustained at the maximum level or some lower amount.81 By
contrast, the World Charter for Nature provides that resources should be “man-
aged to achieve and maintain optimum sustainable productivity.”82

No current state constitution provides specific guidance on the management
of nonrenewable resources (other than general directives for the “conservation” or
“reasonable depletion” of all resources). Several international environmental
agreements, however, have tried to formulate standards. The Stockholm Decla-
ration dictates that the “non-renewable resources of the earth must be employed
in such a way as to guard against the danger of their future exhaustion.”83 The
World Charter for Nature provides, in more expansive terms, “Non-renewable
resources which are consumed as they are used shall be exploited with restraint,
taking into account their abundance, the rational possibilities of converting them
for consumption, and the compatibility of their exploitation with the functioning
of natural systems.”84
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Taking a slightly different approach toward the conservation of natural 
resources, several state constitutions provide for the creation, funding, and use
of “natural resources trust funds.”85 These provisions are designed to bypass the
standard appropriations processes in the state and guarantee funding for nat-
ural resources conservation.86 Michigan’s constitution also creates a board to
manage the trust fund.87 These provisions suffer from several problems. First,
the funds only help resource problems that can be solved through money; they
do not help avoid the overuse of a resource. Second, the amount guaranteed is
not calibrated to relative fiscal needs and thus is likely to be either not enough
or too much. Finally, these and similar funding provisions can lead to the balka-
nization of the state’s budget and an inability to weigh alternative funding
needs in a rational fashion.

2. Water
Although the most common resource provisions in today’s state constitutions
address water resources, there is at best a weak case for including water-specific
provisions in future state constitutions. The existing provisions are largely his-
torical. Most date back to efforts in the late nineteenth century to ensure use of
the “prior appropriation” doctrine, rather than the “riparian” doctrine, in the
western United States.88 A number of western state constitutions thus guaran-
tee the right to appropriate water.89

The goal of firmly implanting the prior appropriation doctrine also ex-
plains why several western constitutions provide that water belongs to the state
or is reserved for the public.90 As the Colorado Supreme Court has explained,
these “public ownership” provisions originally were meant to reject any claims
that real property owners enjoyed riparian rights as part of their private land
rights.91 Today, however, these provisions have taken on new meaning and im-
portance in many states. The Montana Supreme Court, for example, has used
the public ownership provision in its constitution to meet the public’s growing
demand for recreational use of Montana’s rivers and streams. In 1984, the court
held that the public ownership provision authorizes public access and use of all
state waterways even over the objection of private property owners.92

A number of western state constitutions also encourage water conserva-
tion. These constitutions typically permit appropriations only for “beneficial
uses.”93 The California Constitution explicitly bans “waste” and permits people
to extract only “such water as shall be reasonably required for the beneficial use
to be served.”94 Although these provisions can be extremely valuable in ensur-
ing efficient water use,95 there is little reason to single out water for special con-
stitutional protection rather than barring waste of all natural resources.

3. Fish and Wildlife
Only a few state constitutions include provisions designed to protect fish and
wildlife. These constitutions, moreover, eschew directives and instead create 
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independent expert commissions, insulated to some degree from direct politi-
cal influence, to oversee fish and game policy.96 As public concern for wildlife
has increased, voters also have amended some constitutions to include hyper-
legislation such as California’s ban on gill-netting and Colorado’s ban on vari-
ous forms of traps and poisons.97 Again, there seems little justification for
addressing fish and wildlife separately from other important resources.

4. Forestry
Although there also seems little reason to address forestry separately from other
renewable resources, half a dozen state constitutions do. Several constitutions
provide for the management of forests on “forestry principles”98 (implying that
the state should use scientific tools and principles for managing their forests) or
for the prevention or suppression of fires.99 Several constitutions also establish
state foresters or forestry commissions, seeking to affect forestry practices
through institutional means.100

5. Other Specific Provisions
A smattering of other resource provisions can be found in state constitu-
tions. All seem too specific for constitutional inclusion. Montana thus re-
quires the reclamation of all lands “disturbed by the taking of natural
resources.”101 Louisiana requires the conservation of wetlands and the recla-
mation of oilfield sites.102

Protection and Access to Navigation

The earliest “environmental” provisions in state constitutions dealt with public
access to tidelands and navigable state waterways. Virtually all of these provi-
sions remain in the state constitutions today. Half a dozen state constitutions,
for example, declare that submerged and tidal lands are state public domain.103

Although these provisions do not explicitly provide for public access, the pro-
visions often emphasize that the lands are held by the state in “trust” for the
public, implicitly indicating that the public should have access.104 Under the
public trust doctrine, courts long have held that the public has a right of access
to such lands for fishing, boating, or recreational uses.105

Approximately the same number of constitutions go a step further and ex-
plicitly provide for a public right of navigation, free public access to navigable
waterways, or both. The earliest of these provisions, found in several Midwest-
ern and Southern states, guarantee that some or all of the state’s navigable wa-
ters shall be “public” or “common highways,” free to citizens of both the state
and the nation without any tax, duty, or toll.106 California and Alaska prohibit
anyone from excluding access to navigable waters.107
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The original constitutional justification for these provisions—the impor-
tance of waterways to commerce—is much weaker today. A new argument,
however, can be made that public access to common property, such as water-
ways and beaches, is critical to both our democratic system and private prop-
erty. An effective and healthy democracy arguably depends to a degree on the
existence of commons where all citizenry can mingle and interact both with
each other and with their shared physical environment.108 Commons provide
an opportunity for people to understand each other and learn how to socialize
and live together. Commons also contribute to shared values. In addition, com-
mons can help reduce the tensions that otherwise grow out of a highly uneven
distribution of private property. The nonlanded majority of today’s America
may accept the nation’s private property system in part because they have free
access to roads, parks, beaches, and other public “commons.”

Public Land Preservation

These “commons” justifications for public access suggest that the traditional
navigation provisions are too narrow in their focus on navigation and in their
application only to navigable waterways and foreshore. The “commons” argu-
ments suggest that the public should have access to navigable waterways and
foreshore, not just for navigation, but for a broader set of purposes including
recreation, aesthetics, and quiet contemplation. “Commons” rationales also
argue for extending public access and use to a broader set of lands. Although
navigable waterways and foreshore remain important commons, public parks,
forests, undeveloped foothills, and other open spaces provide equally important
commons today.

A number of state constitutions have responded to the public demand for
broader “commons.” Historically, one of the most important forms of public
recreation was fishing. Not surprisingly, therefore, half a dozen constitutions
provide for some common public right to fish, often linked with a public right
of access to rivers or other fishery resources.109 California’s constitution, for ex-
ample, guarantees a public right to “fish upon and from the public lands of the
State and in the waters thereof,” although the legislature is authorized to regu-
late fishing seasons and conditions.110

In response to increasing public demands for recreation and open space,
moreover, a growing number of state constitutions establish and preserve vari-
ous forms of state land reserves that go beyond the historic preoccupation with
tidelands and navigable waterways. In the earliest of these provisions, New
York constitutionally created the Adirondack forest preserve in 1895.111 Within
the last two decades, environmental advocates have borrowed and expanded on
this idea to constitutionally create the “Alabama Forever Wild Land Trust,”112

Barton H. Thompson Jr. 329



the “Great Outdoors Colorado Program,”113 and the North Carolina “State
Nature and Historic Preserve.”114 Amendments to several other state constitu-
tions also have dedicated funds or otherwise authorized the state to acquire and
preserve land of particular aesthetic, recreational, or historic value.115

The purposes of these provisions include not only public access to shared
“commons” but also preservation of environmentally or historically important
lands. Here again, an argument can be made that society has an obligation to
future generations to preserve those lands that are important to preserving a
healthy functioning environment or to the historical heritage of the region. The
Alabama Constitution explicitly notes that an underlying goal of the Alabama
Forever Wild Land Trust is to protect lands of “unique ecological, biological
and geological importance” in trust for “succeeding generations.”116

Provisions creating “commons trusts” must address several issues. First,
what lands should be included in the trust? Given the difficulties of specifying
which lands now or in the future will be of recreational, ecological, or histori-
cal importance to the public, state constitutions should generally leave specifi-
cation of some lands to legislative discretion. State constitutions might
explicitly include all lands covered by the traditional public trust doctrine—that
is, tidelands and navigable foreshore—because of their historic and continuing
importance as public “commons.” For other lands, however, state constitutions
should be wary of the time boundedness of current presumptions regarding
what lands to include. Rather than specifying particular “commons,” constitu-
tions more effectively could specify the criteria by which legislatures should de-
termine what lands to acquire and include: for example, the value of the land
for common recreational, social, or aesthetic use by a broad segment of the gen-
eral public, the land’s ecological importance, or the land’s historic significance
to the state and its citizens.

Second, what types of rights should the public enjoy in the protected
lands? Existing constitutional trusts focus solely on acquiring and preserving
lands and are silent on the public’s rights to use the lands (although public ac-
cess might be implied). The value of common use of the lands, however, is one
of the bases for creating new constitutional trusts. Under a “commons” ratio-
nale, state constitutions therefore should provide for open public use of the
land, except to the degree that the legislature determines that use must be reg-
ulated either to protect the ecological or historical value of the land or to max-
imize common benefits by restricting overcrowding or inconsistent uses.

Finally, under what, if any, circumstances should lands be removable from
a constitutional trust and its protections? The California Constitution’s current
restrictions on tideland sales illustrate the dangers of placing inflexible limits on
particular lands. Fearful of legislative misadventures, and responsive to the
nineteenth century interest in protecting navigation, the 1879 California Con-
stitution strictly prohibited sales of tidelands within two miles of any incorpo-
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rated area and bordering on “any harbor, estuary, bay, or inlet used for the pur-
poses of navigation.” The rigidity of this prohibition has forced courts over the
last century to develop a number of exceptions to the restriction to account for
the need to alienate specific tidelands.117 As the public interest has evolved to
focus on other nonnavigable uses of tidelands, moreover, the constitutional pro-
tection, with its narrow focus on premium navigation sites, has grown increas-
ingly misaligned with the public’s actual interests.

Rather than imposing flat restrictions on alienation, process safeguards
often may be more sensible. Requirements that land removals be approved by
two separate legislative sessions, as the New York Constitution requires,118 can
help ensure full and deliberate consideration of the potential ramifications. Su-
permajoritarian requirements, as imposed by Maine and North Carolina,119 can
help protect against legislative tendencies to discount diffuse public values.
Both procedural approaches permit land decisions to evolve with changing
conditions, information, and needs, while still protecting against unwarranted
privatization or development.

CONCLUSION

State constitutions today contain a varied mishmash of environmental provi-
sions ranging from broad policy directives to hyperlegislation on subjects such as
gill netting, mining reclamation, and animal trapping. Because the constitutions
seldom provide guidance on the more difficult issues underlying environmental
policy, state courts often have ducked enforcement of the existing provisions,
and most provisions appear to have had little impact on actual policy decisions.

Future constitutions should return to first principles and address environ-
mental issues at a broader and more fundamental level. Framers of the consti-
tutions should focus on at least three categories of provisions. First, state
constitutions for the twenty-first century should include environmental Value
Declarations. Whether the constitutions should go further and include specific
directives, rights, or duties that constrain the state government’s discretion on
environmental issues is a more difficult question. Whether or not the environ-
mental provisions constrain governmental discretion, however, the provisions
should give greater guidance than current provisions do on such underlying is-
sues as scientific uncertainty and the potential trade-offs between environmen-
tal protection and economic development. In developing this guidance, the
drafters of future constitutional provisions may find useful models in interna-
tional environmental agreements.

Second, future constitutions should provide for the conservation of natural
resources. The emphasis should be on society’s trust responsibility to future
generations. Here again, provisions should provide greater guidance on the 
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appropriate management of both renewable and depletable resources and may
be able to use international environmental agreements as models.

Finally, state constitutions for the twenty-first century should provide for
“commons trusts.” State constitutions’ traditional focus on access to tidelands
and navigable water for commerce and fishing is outdated. Commons trusts
should encompass not only these traditional trust lands, but all lands of signif-
icant recreational, aesthetic, ecological, or historical value to the general pub-
lic. The purposes of the trusts also should be expanded to include recreation,
historical preservation, and environmental protection. The legislature should
retain discretion to determine which lands should be placed in and removed
from the trust, but constitutions should include process safeguards to ensure
that land is removed only after careful thought.
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