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Preface

Legal procedures determine what the law is and what may be possibly enforced.
Normally left to the practitioners their role particularly in the field of the grey
zones of international law merits closer attention. This book introduces a proce-
dural perspective to better deal with the often inchoate nature of international law
both in practice and doctrine.

International private law or the conflict of laws have probably rendered the
greatest service to an understanding of procedural as opposed to substantive law
due to the precedence on the lex loci proceduralis over any foreign lex causae. To
better deal with “Italian Torpedoes” and other inconsistencies of the international
judicial system an overview of the different bases of national jurisdictions is pro-
vided in Chapter 4.5. which is possibly the first of its kind. It can give a first ori-
entation to the practitioner in international litigation and inform doctrine.

Jurisdiction and other procedural issues may only be fully appreciated when in-
ternational law both public and private may shed its light on the varied legal pro-
cedures generating international law both nationally and internationally.

I am nevertheless all too conscious of the incompleteness of this attempt to es-
tablish a genuine procedural perspective in international law. Challenging to the
reader, I only hope that any deficiencies in this attempt will prove useful in illus-
trating the need for further detailed studies on the issue, if I may be so fortunate to
take part in such endeavours or not be so privileged to do so again.

I feel particularly indebted to three great scholars; the late Professor F. A. Mann,
Lord Justice Lawrence Collins and Professor Andreas Lowenfeld of New York
University for giving credibility to a comprehensive understanding of all inter-
national law both public and private without which the ideas suggested here would
not have seen the light of the day. This is an understanding which in the German
context is only a distant memory associated with Wilhelm Wengler and Count
Helmuth James Moltke.

More immediately I have to acknowledge the contribution of Professor Hilary
Delany who drafted the final chapter and helped on all stages of the book. I am at
a loss to explain her friendly intellectual support reaching far beyond her duties as
Head of the Law School of Trinity College Dublin. However, I gladly reciprocate
her last book’s dedication. (The Right to Privacy, Thomson Round Hall 2008).
Mr. Conor Wright MA (Dubl.) BL helped to draft the national bases of jurisdiction,
Herr Jochen Rauber did the same for the case law in Chapter 6 and Miss Brenda
Carron LL.B. (Dubl.) compiled the tables and index and did most of the proof
reading. All contributed greatly and fulfilled their tasks with admirable skills.



VI Preface

Frau Dr. Brigitte Reschke, Legal Editor at Springer Heidelberg, made this book
possible. From the first mentioning of the idea at a Staatsrechtslehrertagung right
up to the printing stage her friendly and most efficient support made it a pleasure
to work together.

July 2008 Gernot Biehler
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Chapter 1

A Procedural Perspective in Law

Procedural and substantive law are in a special relationship. Legal procedures help
to decide on the merits of bringing an action. Procedures make law real. This is
expressed in the equitable maxim that where there is a wrong there is a remedy,' a
maxim which is equally supported by the civil law doctrine of bona fide. This
means that where there is an injustice, there should be a procedure to remedy it.
Put another way, where there is a legal right there should be a way to give effect to
it. This can occur through various means such as court proceedings, arbitration,
ombudsmen, tribunals, special commissions or committees. However, this basic
relationship between law and procedural remedies seems well recognised: “A right
without a remedy for its violation is a command without a sanction, a brutum ful-
men; i.e., no law at all.”

The focus of most lawyers is primarily on substantive law. Procedural law is
understood mainly as an ancillary subject and is particularly relevant to those de-
termining and enforcing the law in practice. Procedural law in any jurisdiction
regulates the hierarchical structure of the courts and the court of final appeal and
their proceedings, the decisions of which are generally binding. Procedures are
usually also laid down for the enforcement of court decisions.

While most lawyers focus mainly on substantive law and understand procedural
law as an ancillary subject rarely worthy of too much attention, the perspective
shall be different in this inquiry. A change in perspective may shed a different
light on known facts. There is nothing essentially new to be discovered here and
this study rather highlights known but hitherto less appreciated legal structures. It
is suggested that the analysis of the relationship between substantive laws and
those procedures which determine them and provide a basis for their later en-
forcement is extremely fertile as it may help to disclose properties not least of in-
ternational law which it may be useful to ascertain. Some simple relationships be-
tween the law on the merits and legal procedures shall be examined first, preced-

Delany, Hilary, Equity and the Law of Trusts in Ireland (4™ ed., Thomson Round Hall,
2007) formulates at p. 13 under the heading “Equity will not suffer a wrong to be with-

out a remedy”, “that equity will intervene to protect a recognised right which for some
reason is not enforceable at common law”.

Chamberlayne, Evidence (1911) para. 171 quoted in Walter Wheeler Cook, “‘Substance’
and ‘Procedure’ in the Conflict of Laws” (1932-1933) 42 Yale LJ 333, 336, footnote 10.
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ing the following more conventional legal considerations. These prolegomena
shall be introduced by the following observation: that law® cannot exist without
procedures; procedures cannot exist without law.

Any law which is not determined and applied procedurally remains in the realm
of general statements, principles or maxims. In such a state its place in academia
would be with philosophy, theology or social sciences which would not merit its
own School or Faculty of Law. It is ultimately the decision in any given case or
issue which determines what the law is; extracted from the differing assumptions
of the parties and the more philosophical and abstract reasoning of right or wrong,
justice, law and equity the definite, defined and defining structures of law emerge.
It is this ability to decide which distinguishes the law from all other academic or
professional disciplines, severing it partly from the claim to partake essentially in
the search for eternal truth(s) (as other sciences and arts endeavour) but providing
it with an essential importance for all spheres of life. This makes law unique in
character between an art and a profession exemplified both by those pursuing a
professional career and those endeavouring to inquire into the nature of law with
equal benefit to the subject. It is this capacity to make decisions which is inher-
ently procedural. This quality of legal procedures, of giving effect to a decision,
provides substantive law with its special importance as the standard according to
which the case is to be decided. It is only by procedurally applying it that law is
determined, possibly enforced and made real. Law may be only perceived through
its procedures, which means that it cannot exist without them. It surfaces only
from the realm of the indeterminate when proceeding to decide. The distinction
between procedure and substantive law is one of the most interesting conse-
quences of our attitude towards an independent judiciary. Law is fundamental, ev-
erlasting through the rule of stare decisis* and almost sacred. It represents the ex-
perience of ages. On it is based the freedom of the individual. Procedure on the
other hand is perceived as entirely practical. It is based on the experiences of ages
too but age with procedures is considered often as senility rather than wisdom.’
There is nothing like stare decisis; for procedural rules there is no stare dictum
rule, it is rather practical utility, convenience for the court and discretion about the
standards around which they revolve.

Obviously procedures cannot exist without law as otherwise nothing could be
applied to the facts brought before a forum. It is the tool that makes law real and
there is no other means to effect this.

3 While considering the relationship between law and procedure, law is understood as law

on the merits or substantive law as opposed to procedural law which does not provide
rules to decide the ultimate conflict between the parties but rather provides the proce-
dure as to how to come to this decision.

4 See Trendtex Corporation v Central Bank of Nigeria [1977] 1 All ER 881 on the excep-
tions to the stare decisis rule in international law.

Thurman Arnold “The Role of Substantive Law and Procedures in the Legal Process”
(1931-1932) 45 Harv L Rev 617, 644.
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Historically, this intimate relationship between law and procedure was institu-
tionalised when procedures were introduced to determine and enforce the law. Ju-
dicial institutions were originally established by what we would now call the sov-
ereign.’ This source of courts and their procedure is particularly visible in some
traditional monarchies where decisions are handed down in the name of the mon-
arch who may be referred to as the sovereign too. In those judicial formulas the
idea is preserved that it is the sovereign who decides and the activity of the courts
is advisory to this.

For the legal tradition in the English speaking world unified by the traditions of
the common law the cradle for this development lies in the Curia Regis estab-
lished by William the Conqueror. In his reign the highest court of judicature was
the Curia Regis, over which the King himself frequently presided. Its members
were the prelates and barons of the realm, and certain officers of the palace. Of
these the principal officer was the Chief Justiciary, who in the King’s absence was
the ruling judge. This office continued until the reign of Henry III, a period of two
hundred years, when its judicial functions were transferred to the Chief Justice of
the King’s Bench. From there the development into the modern courts took its
course,” however, its historical source which is the Curia Regis was notionally
preserved, for example, in the Privy Council which may be taken as a literal trans-
lation from Latin into English. The latter decides right up to today with the for-
mula “As it is, their Lordships will humbly advise Her Majesty that the appeal
should be dismissed™® indicating the source of legal proceedings and that the
power to decide is that of HM, the Sovereign.

More abstract notions of sovereignty usually preferred by states with a less tra-
ditional constitutional structure would nevertheless allow state authority to be
identified as the source of court decisions while using formulas in their courts’ de-
cisions such as “In the Name of the People”, when, for example, “the People” is
understood to be the ultimate source of the State’s power, in short the sovereign.
The same may be said for the formulas found in Muslim countries often referring
to Allah as the source of authority for court decisions (“In the name of Allah etc.
etc.”). By their constitutional understanding Allah is the ultimate source of power
in the State. All this would fit in neatly with the original definition of sovereignty
provided by Bodin: “The sovereign is high above all subjects. His majesty does
not permit any division and incorporates the idea of unity in a State.”

Biehler, International Law in Practice (Thomson Round Hall, 2005) p. 28 ef seq. on the
notion of sovereignty in law which will be relevant in the further course of the inquiry.
Taken from the instructive Preface of Edward Foss, 4 Biographical Dictionary of the
Judges of England from the Conquest to the Present Time 1066-1870 (London, John
Murray, Albemarle Street, 1870) p. vi.

8 R v A-G for England and Wales (New Zealand) [2003] UKPC 22, 17 March 2003, para.
37.

Bodin, Jean, Six Livres de la Republique, Book VI, para. 1056; Biehler, op.cit. p.28 et seq.
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This link between legal procedures and state authority or sovereignty may be
crucial in understanding some properties and specificities of legal procedures.
Law may hardly be conceived without sovereignty'® or the power of the State
which is often condensed in notions, such as jurisdiction or competency. A closer
examination shows that it is less the law itself but rather the legal procedure pro-
vided to determine and enforce the law (or not) which must be classified in this
way. To use the broad meaning of sovereignty encompassing all the power and
authority of the State, whether understood as historically personified or in the ab-
stract, it is by the sovereign that law is administered (or not). It is his, her or its
(whatever the national constitutional personification of sovereignty provides for)
public authority which renders decisions of the courts binding. Legal procedures
are an emanation of state authority and they are understood as such. They form
part of a country’s constitutional structure and partake in the nature of any exer-
cise of state authority; as with the other branches of government they are adminis-
tered by an hierarchically organised governmentally financed structure handing
down binding decisions and operating non discretionary procedures for those sub-
ject to them. It is the procedure which determines the properties of any court of
law. This not only distinguishes procedures from substantive law, which is usually
applied equally among those who are legally equals, subject to a wide discretion
of the parties, for example, in the choice of law, but links it to other core activities
of a state in the exercise of public authority.

1.1 Law and Procedure

The fact that law is reflected in its procedures helps to both determine and enforce
it. The objective of this section is to examine whether there are any unique charac-
teristics of legal procedures as opposed to the body of substantive law, or anything
unique about the content or character of procedural principles and rules that render
them suitable to shed some specific light on parts of the law, notably in the inter-
national context. Substantive law can be seen through legal procedures. To reflect
law through its procedures is an unusual perspective. There is a general under-
standing that law is the body of rules which determines our behaviour. Legal pro-
cedure comes in only in the rare event when this behaviour deviates from the rules
which necessitate determining and possibly enforcing the law. The law may be
understood as the relevant part in this equation while procedures just facilitate it.
However, a slightly more detailed examination of both will tell us more.

Legal theory has it that law may be entirely determined through its procedures;
Kelsen writes “Law is the primary norm which stipulates the sanction”.'" This

!9 The notion of sovereignty still focuses on many of the notions like “jurisdiction”, “com-
ST

petency”, “independence of the judiciary” or just “power” in an unmatched way, Biehler,
International Law in Practice (Thomson Round Hall, 2005) p. 28.

""" Kelsen, Hans General Theory of Law and State (Harvard University Press, 1949) p. 2.
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view does not, for example, recognise a prohibition against murder but under-
stands as law only the rule which directs the authorities to apply certain sanctions
in certain circumstances to those who commit murder."” It is the order to apply
sanctions which is seen as law and the legal sanctions or order may be seen as
procedure in themselves. Indeed, every rule of law can be rephrased to suit Kel-
sen’s perspective.”> What is usually thought of as the content of law, designed to
guide the conduct of people is here merely the antecedent or “if-clause” in a rule
which orders someone to apply certain sanctions if certain conditions are satisfied.
All genuine laws, according to this view, are conditional orders to apply sanctions.
They are all in the form; “if anything of a certain kind happens then apply the ap-
propriate sanction.” The overwhelming experience so important for international
law'* that most people in most circumstances observe the rule without even the
remotest consideration of sanctions to coerce them is not encompassed by this
view. In addition, there may be many more shortcomings of this particular per-
spective on law summarised by Hart under the heading of “distortion as the price
of uniformity”."> However, these shortcomings are not of interest here. Kelsen’s
view merely shows that all laws may be seen and potentially explained from the
perspective of the possible sanctions they incur. This view of the law is one possi-
ble perspective and may facilitate a better understanding of certain parts of the law
notably international law. It is well supported by doctrine as this quotation shows:

“A right without a remedy for its violation is a command without a
sanction, a brutum fulmen; i.e., no law at all.”!é

Short of concluding that sanctions are procedure it may be said that sanctions in-
volve procedures. There are no sanctions without a procedure. Legal sanctions are
closely linked to legal procedures. Procedures may comprise more than just de-
termining and enforcing the law. However, determining and enforcing the law is
the core function of any legal procedure.

To sum up; law becomes effective when determined and enforced through a
procedure potentially leading to a sanction. Possibly, only law which may be po-
tentially determined and enforced through a procedure is law in the strict sense of
Kelsen’s approach. From this it follows that it is possible to see laws through pro-
cedures which determine their contents in terms of certain sanctions or conse-
quences.

12 Example taken from Hart, The Concept of Law (OUP, 1994) p. 35 et seq.
Hart, op.cit. at pp. 36 and 38 gives some examples.

'* Lowe, Vaughan, International Law (OUP, 2007) p. 18.

Hart, op.cit. at p. 38 et seq.

Chamberlayne, Evidence (1911) para. 171 quoted in Walter Wheeler Cook, “‘Substance’
and ‘Procedure’ in the Conflict of Laws” (1932-1933) 42 Yale LJ 333, 336, footnote 10.
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1.2 Essential Properties of Legal Procedures

To use procedures in international law to reflect on the substantive aspects of the
law presupposes knowing what procedures are. Understanding their essential
properties helps to qualify procedures in a responsible manner. From the foregoing
discussion it follows that every procedure which determines the law in the context
of possible authoritative consequences or sanctions would qualify. Although this
definition may be correct and useful, a further refining of the notion of legal pro-
cedures with regard to applying them to international law is required. It may be
expedient to elaborate a structured understanding of legal proceedings which is
sufficiently settled in current legal theory and practice to be tested against a pleth-
ora of international legal situations far exceeding the complexity of cases which
lack an international context. This almost indefinite variety, not only of state prac-
tice legally relevant to international law according to Article 38.1.b of the ICJ
Statute but all international law, requires a sophisticated but flexible understand-
ing of procedures.

The nature of procedures has rarely challenged legal minds. Notably, the writ-
ings on procedure do not contain any consideration of the essential properties of
procedure as opposed to substantive law useful to gain insights which may be ap-
plied to international proceedings not hitherto analysed.'” Such authors describe
procedure simply as they find it. This is because a more general understanding of
procedure seems of no apparent use when elaborating on the specific procedures
applied by a certain court or forum. It is only where the difference of substance
and procedure is legally relevant to deciding certain cases before the courts that
the distinction sought would be provided. It is only in this context that procedure
would take on a specific meaning creating a legal notion suitable to be applied by
courts and the law. There are few areas of law where the relationship between
substantive and procedural law is legally significant and accordingly developed in
cases and doctrine. It is when law is applied internationally in different fora with
their differing procedures that substance and procedure must be distinguished and
clearly defined. It is mainly in the field of private international law or the conflict
of laws that such a distinction is relevant and some insights on the essential prop-
erties of legal procedures may be drawn from this context. This is the field of law
where it is necessary to make legally significant distinctions which may lead to
different results.

1.2.1  The Legal Distinction Between Substance and Procedure

At this point the benefits of making the distinction between substance and pro-
cedure from the standpoint of private international law and the conflict of laws

17 Delany and McGrath, Civil Procedure in the Superior Courts (Thomson Round Hall,
2005) p. 1.
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shall be examined. This seems to be the primary field of law where procedures
applied by courts and other fora need to be distinguished from substantive law.
In international private law the distinction between substance and procedure is
an important one since matters of substance are generally determined by the lex
causae while matters of procedure are governed by the lex fori.'® This means
that all matters of procedure are governed by the law of the country to which the
court where any legal proceedings are taken belongs. All courts will apply their
own rules of procedure and not apply foreign rules which in their view are pro-
cedural."” While their procedure is entirely governed by their own law, matters
of substance may be decided according to foreign laws when the applicable con-
flict of law rules so require. This possible split between the applicable laws of
substance and procedure makes it essential for any court to clearly define what it
considers to be procedural as opposed to substantive law. This characterisation
may be decisive to, for example, the question of whether an action in tort sur-
vives in the event of the death of the tortfeasor so that the estate of the deceased
may be made liable for the tort. It is possible that this issue might be dealt with
as a matter of tort law which is substantive law.** From this it follows that the
lex causae would govern the issue which might allow for such succession in tort
actions if it were, for example, German law. Therefore, in addition to reflecting
the law on the merits, legal procedures may well be seen to reflect the compe-
tency or jurisdiction of any forum to decide in a manner not only mandated by
the merits of the case but to decide it differently having regard to its procedure.
Generally it may be said that procedures provide a framework for any applica-
tion of law. What should be examined are the procedural rules of the forum, the
lex fori proceduralis, when different from the applicable law on the merits, the
lex causae substantialis. The unusual situation of applying two different sets of
laws, both foreign and national, to the same facts of a case although they may
not fit with each other, provides an unrivalled opportunity to unravel the nature
of legal procedures isolated from their usual amalgamation with their own na-
tional substantive laws. So closely are procedure and substance connected that
in many cases a refusal to accept that the foreign rules of procedure are to be
applied will defeat the policy involved in following the foreign substantive law.
However, the principle was outlined by Lord Pearson as follows:

18 Binchy, William, Irish Conflicts of Law (Butterworths, Ireland, 1988) p. 625; Dicey and
Morris, The Conflict of Laws (14th ed., Sweet & Maxwell, 2006) p. 177, rule 17, 7-002;
Collier, Conflict of Laws (3rd ed., CUP, 2001) p. 60; Geimer, Reinhold, Internationales
Zivilprozefirecht (5" ed., 2005, Verlag Dr. Otto Schmidt Kéln) p.140; v.Bar,
Mankowski, Internationales Privatrecht 2™ ed., 2003, Verlag C.H. Beck, Miinchen)
p- 398 with extensive references to both German and English jurisprudence.

" De Gortari v Smithwick [2000] 1 ILRM 463 (Supreme Court of Ireland).

2 Kerr v Palfrey [1970] VR 825 (Australia); Orr v Ahern 139 A 691 (1928); Ormsby v
Chase 290 US 387 (1993).
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“The lex fori must regulate procedure, because the court can only
use its own procedure, having no power to adopt alien procedures.
To some extent, at any rate, the /ex fori must regulate remedies, be-
cause the court can only give its own remedies, having no power to
give alien remedies. For instance, the English court could not make
provision in its order to enable the plaintiff, in the event of a possi-
ble future incapacity materialising, to come back and recover in re-
spect of it. That is alien procedure or an alien remedy and outside
the powers of an English court. On the other hand, an English court
may sometimes be able to give in respect of a tort committed in a
foreign country a remedy which the courts of that country would be
unable to give. For instance, the foreign courts might have no power
to grant an injunction or to make an order for specific performance
or for an account of profits.”!

This approach is also embodied in convention law. Article 10(1)(c) of the Rome
Convention of 1980 provides that the law applicable to a contract by virtue of the
Convention shall govern:

“Within the limits of the powers conferred on the court by its proce-
dural law, the consequences of breach, including the assessment of
damages in so far as it is governed by rules of law.”

This confirms the priority of procedural rules which provide a limiting framework
for the application of all substantive law.

For the purpose of the current thesis this perspective on procedures applied by
courts and embodied in conventions has the immeasurable advantage that it neces-
sarily includes an international element; it is the application of the laws of differ-
ent jurisdictions both foreign and national in a single case which renders any ap-
plication of the lex fori proceduralis when different from the foreign lex causae
substantialis to be, inter alia, an act of judicial delineation between states’ authori-
ties to govern the issue before the court according to their laws. Any such proce-
dure providing for such an act may be called international. Results found in this
context may be a first subtle step towards discovering the properties of interna-
tional legal procedures understood exclusively by the judicial function they pro-
vide regardless of the institutional background from which they are applied.

In this class of cases applying both national and foreign laws in the same case
on the basis of the procedural/substantive law distinction a few more seminal ap-
plications of the legal rule which distinguishes procedure when at variance with a
foreign lex causae shall be displayed and then analysed to ascertain how they may
possibly refine and clarify the understanding of legal procedures.

2! Boys v Chaplin [1971] AC 356, 394.
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1.2.1.1  Imprisonment as Procedure

Imprisonment is the ultimate sanction in procedural law if we discount the death
penalty. Therefore, this situation is possibly the most striking application of local
procedures at variance with the lex causae. In De la Vega v Vianna® the plaintiff,
a Spaniard, had the defendant, a Portuguese, arrested in England for non-payment
of a debt contracted in Portugal. The defendant claimed that he should be released
on the ground that in Portugal imprisonment for debt had been abolished by stat-
ute in 1774. The then Chief Justice of England and Wales Lord Tenterden held
that the defendant should remain in prison on the basis of the following reason-
ing:”

“A person suing in this country must take the law as he finds it; he

cannot, by virtue of any regulation in his own country, enjoy greater

advantages than other suitors here, and he ought not therefore to be

deprived of any superior advantage which the law of this country

may confer. He is to have the same rights which all the subjects of

this kingdom are entitled to.”

Without employing the terminology of procedure and substantive law the rationale
of the decision is that everyone subject to the jurisdiction of the forum is also sub-
ject to its sanctions, no matter how severe or illegal they may be under the appli-
cable law of the case which here was Portuguese. The intentions of the applicable
law embodied in the statute of 1774 were certainly frustrated.

1.2.1.2  Non-enforceable Obligations Enforced: Specific Performance

It is a common feature of the common law that usually only damages may be
claimed when an obligation is breached by the defendant. Specific performance is
an exceptional remedy”* only available in very few instances, for example, when
damages cannot serve any reasonable purpose with regard to foreign land. Specific
performance may be granted by English speaking courts of the common law
world® or it may be granted in the field of intellectual property.

22 (1830) 1 Barn & Ad 284.

2 Jbid. at 288, recently applied for its basic distinction of law and procedure in Harding v

Wealands [2006] UKHL 32 (5 July 2006) para. 22.

Neufang, Paul, Erfiillungszwang als Remedy bei Nichterfiillung: eine Untersuchung zu
Voraussetzungen und Grenzen der zwangsweisen Durchsetzung vertragsgeméfen ver-
haltens im US amerikanischen recht im Vergleich mit der Rechtslage in Deutschland,
(1998), gives a comparative account of this principle comparing the US law with the
German one. T.M. Yeo, Choice of Law for Equitable Doctrines (OUP, 2004) p. 98.

% Penn v Baltimore (1750) 1 Ves Sen 444; 27 ER 1132. Richard West and Parters (In-
verness) Ltd v Dick [1969] 2 Ch 424 (CA).

2 British Nylon Spinners Ltd v Imperial Chemical Industries Ltd [1955] Ch 37.

24
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A right to performance is substantially different from a right to damages.”” Al-
though the exceptional nature of the doctrine of specific performance in the Com-
mon Law is based on a substantive right to the performance of the contractual ob-
ligation in question, the prevailing common law view is that the availability of
specific performance is procedural.”®

This may result in a decision granting specific performance by another forum,
for example, a civil law one which applies its own law granting specific perform-
ance as a regular procedural remedy even though the applicable lex causae derived
from the common law does not provide such a remedy. In one such case, the Ger-
man Reichsgericht qualified the exclusion of specific performance according to
the applicable English lex causae as procedural and did not apply English law but
rather the German lex fori proceduralis. Thus, a remedy not available under the
applicable lex causae became available through another forum, distorting the
original conceptions of the applicable law. The Reichsgericht, the Supreme Court
of Germany at the time, elaborated:

“There is no reason for the German judge to apply the principles of
English law based on an actio limiting the right to specific perform-
ance only because the case is governed by English law. A distinc-
tion must be drawn between substantive laws and their realisation
by the court. Foreign rules in relation to the latter are not relevant
for the German judge, he only has to apply his own procedural
laws.” (Translation by the author).”

This confirms the observation that referring to some parts of the applicable foreign
lex causae as procedural by the forum leads to the application of the lex fori pro-
ceduralis and may substantially alter the decision regardless of the intentions,
statutes or laws of the jurisdiction providing the applicable laws.

From this it follows that a lawyer advising a client should be aware of the dif-
ferent remedies of those fora which may possibly assume jurisdiction in a case.

2" G Calabresi and A.D. Melamed, “Property Rules, Liability Rules and Inalienability: One
view of the Cathedral” (1972) 85 Harv L Rev 1089.

2 Baschet v London Ilustrated Standard Co. [1900] 1 Ch 73; Boys v Chaplin [1971] AC
356; The Stena Nautica (No 2) [1982] 2 Lloyd’s Rep 336, 341; Dicey and Morris, The
Conflict of Laws (14™ ed., Thomson Sweet and Maxwell, 2006) Chapter 7.

» Reichsgericht decision of 28 April 1900, Vol 46 RGZ p. 193, 199: “Fiir den deutschen
Richter besteht kein Anlal diese Grundsdtze des englischen Aktionensystems in einem
von ihm gefiihrten Proze3 deswegen zur Anwendung zu bringen, weil die Verpflichtung
an sich dem englischen Recht untersteht. Es ist zu unterscheiden zwischen dem Inhalt
der Rechte und ihrer gerichtlichen Geltendmachung. Die Regeln, die in letzterer Bezie-
hung im Ausland bestehen, sind fiir den deutschen Richter, der nur sein heimisches Pro-
zefrecht anzuwenden hat, nicht maf3gebend.”
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1.2.1.3  Calculation of Damages as Procedure

The latter proposition is particularly evidenced by this class of case. It is generally
known that large international tort claims are litigated to an unusual extent in the
United States. This is partly due to the higher damages awarded there and the in-
dustrious endeavours of US lawyers like Mr El Fagan and others. However, it may
very well work the other way around. Claims in tort before the English courts
seeking damages for injuries caused by asbestos against the US Company TN dis-
play this split between procedure and substance.*® If US law was exclusively ap-
plied to the claim, would the quantification of damages be treated as a matter of
procedure and therefore governed by English law as the lex fori? If quantification
is a matter of procedure, then English law will apply, even in a case where some
or all of the substantive issues are governed exclusively by US law. This question
was both legally and economically significant because treble damages may be
awarded under US law, but such an award is unknown to other laws. In Re T & N
Ltd, it was held that US law was the lex causae, but that treble damages could not
be recovered because the procedural character of calculating them would be sub-
ject to the lex fori proceduralis. This was to the detriment of the applicants unable
to avail themselves of the generosity of the lex causae proceduralis.

The rule may hold true in the opposite direction to the benefit of the applicant
as is illustrated by Hulse v Chambers.”' This case concerned a claim for damages
for personal injuries sustained in a motor accident in Greece. It was agreed by the
parties that the applicable law was Greek law and that it should not be displaced
by any subsequent agreement or rule. The head of general damages was recover-
able under both Greek and English law but the amount would be markedly less
under Greek law. The defendant submitted that the assessment of the amount of
general damages should be governed by Greek law as the substantive law. This
was rejected by the court, holding that the assessment of the general damages
should be made by reference to English law as the /lex fori. Assessment was a mat-
ter for the court’s own judgment, not for decision on the basis of evidence as to
what a Greek court might order.

This was recently confirmed to what is submitted is an extreme extent in Hard-
ing v Wealands,”> which involved a split between Australian lex causae and Eng-
lish lex fori. The Australian lex causae specifically provided statutory limits of
liability in cases of traffic accidents. The relevant part of the statute reads: “A
court cannot award damages to a person in respect of a motor accident contrary to
this Chapter.””® However, this was exactly what the House of Lords did, allowing
an appeal by qualifying the statute with its very precise limitations on possible

3 Re T & N Ltd, In the matter of the Insolvency Act 1986 [2006] 3 All ER 755.
31 [2001] 1 WLR 2386 (Holland J).

32 [2006] UKHL 32 (5 July 2006). See also Boys v Chaplin [1971] AC 356.

3 Harding v Wealands [2006] UKHL 32 (5 July 2006) para. 73.
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damages as procedural and calculating a higher sum for the applicant according to
the English /ex fori. The Law Lords considered the statutory limits of damages
concerned not to be within the scope of the defendant’s liability for the victim’s
injuries as such, but to be the remedy which the courts of Australia could give to
compensate for those injuries. For purposes of private international law they were
seen to be procedural in nature. It is noteworthy that a statutory provision of the
applicable lex causae: “A court can not award damages ...” means in effect: “A
court can award damages ...” when qualified as procedural by the foreign forum.
This may hint at the character of this very qualification as inherently decisive or
discretionary rather than exactly summarised from refined insights into the nature
of the legal notion of procedure.

This decisive or discretionary character of the procedural qualification may be
seen in another application of the same principles which led to the opposite result
to that in Harding v Wealands. In Red Sea™ in a triple split between the Saudi
Arabian lex causae and the English and Hong Kong’s leges fori processualis the
former was surprisingly applied. The relevant forum was Hong Kong and unlike
the /lex causae which was Saudi Arabian, under Hong Kong law and English law
no claim or counterclaim of subrogated liability could be litigated.*® The latter rule
was as procedural as any rule can ever be. However, it was decided that the plain-
tiff could rely exclusively on the Saudi Arabian lex loci delicti causaeque even if
under English and Hong Kong lex fori his claim would not be actionable, on the
basis that the court should be required to apply a foreign law when its own law
would not give a remedy. Such exception, it was held, should be applied to the
whole claim, not merely to “specific isolated issues”.*®

Despite this surprising outcome the Privy Council reiterated the accepted prin-
ciples of the primacy of the forum’s procedural laws in clear terms:

“The court can only provide compensation for wrongs recognised
by the sovereign’s laws. It cannot entertain claims based on foreign
concepts of wrongdoing which it would not regard as tortious. It

cannot dispense alien justice”.”’

3% Red Sea Insurance Co. v Bouygues SA [1995] 1 AC 190.

% Hartmann v Konig (1933) 50 TLR 114 (HL); Lucas v Coupal [1931] 1 DLR 391 (Ont.);
Enns v Lagrange 6 April 1998 (Alberta); AGIP Petroleum Co v Gulf Island Fabrication
Inc 920 F Supp 1318 (SD Texas 1996); but see Dicey and Morris, op. cit. para. 7-012
with an open view on the procedural qualification of an insurer’s right of subrogation
and going even further Yeo, Choice of Law for Equitable Doctrines (OUP, 2004) p. 130,
recommending a substantial qualification. However, even accommodating the latter
views would not remedy the fact that the claim in this case was not originally appropri-
ately stated before the Hong Kong Courts according to all possible laws applicable.

36 [1995] 1 AC 190, 201.
37 Ibid. at 194.
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To eventually reach the very opposite result to this principle would indicate that
there was a need for flexibility in the general rule in the interest of substantive jus-
tice, a reason not usually encountered when discussing the split in laws necessi-
tated by the application of the forum’s own procedural laws. The Privy Council
referred to an American Restatement of Law, the US being a jurisdiction known
for its flexibility in applying general rules:

“No purely mechanical rule can properly do justice to the great vari-
ety of cases where persons come together in a foreign jurisdiction
for different purposes with different pre-existing relationships, from
the background of different legal systems. It will not be invoked in
every case or even, probably, in many cases. The general rule must
apply unless clear and satisfying grounds are shown why it should
be departed from and what solution, derived from what other rule,
should be preferred. If one lesson emerges from the United States
decisions it is that case to case decisions do not add up to a system
of justice. Even within these limits this procedure may in some in-
stances require a more searching analysis than is needed under the
general rule. But unless this is done, or at least possible, we must
come back to a system which is purely and simply mechanical.”*®

It is submitted that the approach in Red Sea is at variance with all precedent re-
garding the non-application of the lex fori proceduralis, however, this was cer-
tainly to the benefit of substantive justice and coherence which is regularly en-
hanced by not applying two different sets of laws to one case. Allowing for the
application of the lex causae proceduralis in this case despite its admitted incom-
patibility with the lex fori proceduralis invites some attention. Although many
would feel an instant unease with such open inconsistency in applying the Saudi
Arabian lex causae proceduralis, this flexibility openly displayed by the Privy
Council in relation to the general rule provides a most welcome characterisation of
legal procedures in the context of possible international splits of laws discussed
here. This approach is discretionary in character being bound less by stare decisis
or other principles than by whatever layer of justification the forum chooses to ap-
ply. In Red Sea it was able to render substantive justice, a topic less referred to in
the other cases applying different sets of laws to one case because of the forum’s
procedural qualifications. However, the reference to this or other justifications for
the flexibility of procedures seems somewhat less accountable or predictable than
in the field of substantive law. It may be understood from Red Sea that the pri-
macy of the lex fori proceduralis over the lex causae tends to be rather a primacy

3 American Law Institute, Restatement of the Law: Conflict of Laws, 2d (1971) pp.391-
392, after referring to the general rule set out in clause (1) of rule 158 in Dicey and
Morris, The Conflict of Laws (8th ed., Stevens and Sons Ltd, 1967) “as one which will
normally apply to foreign torts”.
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of the courts and policies of the forum which are normally but not necessarily
always embodied in the leges fori proceduralis.

To sum up; the calculation of damages is most significant for those litigating.
The reference to the applicable lex fori gives the forum a wide discretion to grant a
very different measure to that provided for by the applicable lex causae which is
what applicants are mostly looking for and respondents are most reluctant to give
when before a court. Red Sea hints at the policy character of this discretion.

1.2.1.4  Limitation Periods

The common law regards limitation periods as only barring the remedy rather
than extinguishing the substantive right and, therefore, as procedural in character.
This is exemplified in Huber,” which concerned an action based on a French
promissory note made in 1813 and payable in 1817. The defendant pleaded that
under French law an action upon the note was prescribed at the time of the liti-
gation, but Tindal CJ held that, upon its true construction, French law did not
extinguish the debt but only barred the creditor from obtaining a remedy. It was
therefore a matter of French procedure which an English court would disregard.

Conversely, in an action brought in Scotland in 1829 on two French bills of ex-
change accepted in 1810 the House of Lords* held the defendant was entitled to
rely on the Scottish six year period of prescription because, as Lord Brougham
said: “Whatever relates to the remedy to be enforced, must be determined by the
lex fori, the law of the country to the tribunals of which appeal is made.”*' An ex-
treme result follows if a statute of limitation of the lex causae is considered to be
part of procedural law as traditionally assumed in the English speaking world,
while the qualification of the lex fori in relation to its own statutes of limitations is
substantive, for example, in German law.* In such a case neither would be appli-
cable as was indeed decided by the Reichsgericht.* This entirely logical and
stringent application of the lex fori proceduralis rule would leave such a claim
unlimited.**

3 Huber v Steiner (1835) 2 Bing NC 203.

* Don v Lippmann (1837) 5 Cl & F 1.

41 Ibid. at 13, see further abundant references in Dicey and Morris The Conflict of Laws
(14™ ed., Sweet & Maxwell, 2006) p. 197 (para . 7.047) at footnotes 77 and 78.

Geimer, Internationales Zivilprozessrecht (3™ ed., Verlag Schmidt K&ln, 2005) p. 151.

 Vol. 7 (1982) RGZ 21.
44

42

An unpractical result which Dicey and Morris, op.cit. para. 7- 047 comment on with un-
usual verve: “A notorious decision of the German Supreme Court once actually reached
this absurd result.” The reason that any claim should be ruled out as a result of a limita-
tion periods and not be left to expire with those who are able to, claim is not addressed
by Dicey and Morris.
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English statutory law today requires the application of the limitation period of
the law applicable to the substantive issue, the lex causae, which is the opposite
approach.”® This is in line with German law* and with Article 10.1.d of the Rome
Convention of 1980 which stipulates that the applicable law (lex causae) should
be applied to “the various ways of extinguishing obligations and prescriptions and
limitations of actions”.

The tendency to apply the limitation periods of the forum according to the pri-
macy of the lex fori proceduralis most clearly represented by the Reichsgericht
and older English cases gave way recently to a tendency to take them rather from
the applicable law, the lex causae. This is not only expressed by the German and
English statutes noted, and by the Rome Convention, but by many writers.”” There
is much to commend the view that limitation periods should be treated as substan-
tive issues and subject to the choice of law, the applicable lex causae. However,
this is not surprising because any split in the laws applied by a court to a single
case on the basis of the distinction between the applicable law and the differing
rules of the lex fori proceduralis will necessarily distort the coherent application
of one law to the case. Having made the choice of law such a split between the ap-
plicable procedural and substantive laws from different legal systems will rarely
meet the necessities of justice on the merits. It is to be admitted that the rule of
primacy of the lex fori proceduralis is not meant to foster material justice as seen
from the perspective of the parties but rather the coherence of the court’s policies
and practices as seen from the bench which may be applied with some discretion.
Therefore, it is no surprise that in a field where few if any of the forum’s policies
may be invoked as in the context of foreign limitation periods, a tendency to let
substantive legal coherence have its way may be more readily expected. This
would be different in cases where judges would find it appealing to exercise more
discretion based on the procedural substantive divide in the calculation of dam-
ages, compensation or when policy considerations are involved as will be shown
subsequently.

1.2.1.5  Equitable Remedies as Procedural Law

There is one line of thought which may classify equitable remedies as procedural
in the choice of law context thus reserving the forum’s competency to apply them

4> Foreign Limitations Periods Act 1984, with a notable exception to this rule in s. 4 (3),

see Yeo, op.cit. p. 131.

4 Article 32 I Nr. 4 EGBGB. See Geimer, Reinhold, Internationales Zivilprozessrecht (5th
ed., Verlag Schmidt Kéln, 2005) p. 151.

Geimer, Reinhold, Internationales Zivilprozessrecht (51h ed., Verlag Schmidt Kéln, 2005)
p. 151, with the valuable hint that this general tendency on the continent and in England
has not yet been seen in the US courts; Yeo, Choice of Law for Equitable Doctrines
(OUP, 2004) p. 131 with further references.
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as lex fori proceduralis irrespective of the applicable law. This is based on a
statement in Re Courtney:**

“... the courts of this country, in the exercise of their jurisdiction ...
in administering equities between parties residing here, act upon
their own rules, and are not influenced by any consideration of what
the effect ... might be in the country where the lands are situate, or
of the manner in which the courts of such countries might deal with
such equities.”

The question in this case was whether an equitable mortgage could be enforced
even though no property interest was created under the lex situs which was also
the lex causae. This dictum may be explained as an application of the lex fori pro-
ceduralis rule as it is a reference only to the jurisdiction of the forum and assumes
that equitable principles of the lex fori would apply once jurisdiction is estab-
lished.”

The rationale in Re Courtney was that equitable jurisdiction will be exercised in
personam by the court over those subject to its jurisdiction. Equity, in line with its
primary task of mitigating the severity of the law,> is not limited by the applicable
law. It is not concerned with the effect that this may have in other countries. This
attitude of equity towards the substantive rules of law as being distinct from and
subject to equitable rules, is exemplified by the bitter dispute between the English
Chief Justice and the Lord Chancellor settled in the Earl of Oxford’s case’' to the
benefit of the latter and of equity in general. This provides an easy blueprint to see
how foreign laws applied under the jurisdiction of the courts are subject to equity
as well. The concept of exercising jurisdiction over persons served with a writ of
summons, process or a claim form with a wide discretion to assume jurisdiction or
not (forum conveniens) would neatly fit the discretionary™” in personam exercise
of equity by the courts. These parallel if not identical features of jurisdiction and
equity made it easy to see them as intertwined whenever jurisdiction is exercised
by a court whose laws, lex fori, contained equitable principles. Further, it is con-
venient for a court to have equitable remedies within its discretion, in particular in
relation to a foreign lex causae, which is not fully understood or appreciated by a

48 (1840) Mont & Ch 239.

% Yeo, Choice of Law for Equitable Doctrines (OUP, 2004) para. 1.35; 3™ alternative. The
view preferred by Yeo is not supported by in Re Schreiber (1874), which applied in Re
Courtney. The applicable German law (lex causae) in Schreiber did not provide for an
equitable mortgage, which was, however, enforced as part of the lex fori proceduralis.

% Delany, Equity and the Laws of Trusts in Ireland (4" ed., Thomson Round Hall, 2007)
p- 1.

1 (1615) 1 Rep Ch 1.

52 Finlay CJ in Curust Financial Services v Loewe-Lack-Werk Otto Loewe GmbH [1994] 1
IR 450, 467 refers to the discretion exercised in applying the “clean hands rule” of eq-
uity.
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judge applying the harsh verdicts of public policy exceptions. The convenience for
courts in having equitable remedies available in the exercise of their jurisdiction
may be one of the reasons why there are few if any examples of the courts’ juris-
prudence contradicting this.

Therefore, traditionally the availability of equitable remedies such as, for ex-
ample, injunctions and specific performance,” as well as the applicability of the
doctrine of laches and some limitation periods, would have been regarded as ex-
clusively forming part of the lex fori proceduralis. Consequently, in cases of al-
leged breach of contracts governed by foreign law equitable remedies have been
granted or refused solely by reference to English™ or Irish®® law. More recently
the question arose as to whether fiduciary obligations had arisen from an agency
contract governed by foreign law. It was held by Mason P in Kavalee v Bur-
bridge®® that the foreign elements in the case did

“not preclude the engrafting of binding equitable obligations. Any-
one cognisant with the history of equity in our legal system would
see no difficulty with such a concept in principle.”

It cannot be denied that many see a difficulty with such a concept although cogni-
sant with the history of equity. Probably the most thorough and recent study in the
field”’ can be seen as a plea against this traditional approach and, indeed, against
the application of equitable remedies pre-empting the applicable law. The capacity
of the lex fori proceduralis to override the applicable substantive law has been
limited in several fields by statute, convention® or conflicting jurisdiction.” This
balances the suggestion that the nature and extent of an equitable remedy is proce-
dural for choice of law purposes.”’ It must be admitted that any general rule apply-

>3 Discussed supra in this section at 1.2.1.2.

54 Boys v Chaplin [1971] AC 356, 394; Warner Bros Pictures Inc v Nelson [1937] 1 KB
209 (specific performance not granted although provided for by the /ex causae but not
by the lex fori); Baschet v London Illustrated Standard Co [1900] 1 Ch 73 (injunction to
restrain copyright); Dicey & Morris, op. cit. para. 32-203.

35 Lett v Lett [1906] 1 IR 618, 639 (CA); Binchy, Conflict of Laws (Butterworths, 1988)
p. 638.
Kavalee v Burbridge decision of the Court of Appeal of New South Wales (Australia)

22 April 1998; quoted in Yeo, Choice of Law for Equitable Doctrines (OUP, 2004) para.
1.52.

37 Yeo, Choice of Law for Equitable Doctrines (OUP, 2004) especially Chapter 1.

8 Article 10.1.d of the Rome Convention of 1980 stipulates that the applicable law (lex
causae) applied to “the various ways of extinguishing obligations and prescriptions and
limitations of actions” overrides their application as equitable remedies so far as it goes.

56

" Phrantzes v Argenti [1960] 2 QB 19 may be read this way but is ambiguous.

% Yeo, Choice of Law for Equitable Doctrines (OUP, 2004) especially Chapter 4: 4.04;
4.06 to 4.09.
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ing equitable remedies such as the lex fori proceduralis would have to take ac-
count of these explicit exceptions. Article 10 of the Rome Convention of 1980 ap-
plicable in most European States which stipulates that the lex causae contractus is
relevant for the assessment of damages, limitations and the consequences of nul-
lity of the contract®' “within the limits of the powers conferred on the court by its
procedural law,” has already been mentioned. However, the critique® goes further
and will not allow equitable remedies to be seen as procedural. It is maintained
that choice of law is relevant where equitable doctrines are sought to be applied in
a case involving an international element because there is nothing in the nature of
the equitable rules of the law of the forum that requires their mandatory applica-
tion, and not all principles of equity form part of the fundamental public policy of
the forum or are of such a formative nature that the law of the forum should al-
ways apply. Equitable remedies should be subject to the same choice of law appli-
cation as any other substantive law of the forum. Some care® is applied not to
characterise equitable remedies as procedural as this would render the choice of
law irrelevant under the lex fori proceduralis rule. For good reason, however, few
cases can be brought forward to support this view.

Whether or not the lex fori applies once equitable remedies are considered
should only be treated here if the answer to this question may contribute to a better
understanding of legal procedures in general. An answer would contribute accord-
ingly: if the common law regards such a great variety of legal concepts such as
trusts, injunctions, estoppel or presumptions efc. to be generally procedural in char-
acter, this would certainly inform any understanding of legal procedures in the inter-
national context. The fact that equity does not form part of civil law concepts and is
rarely understood in non English speaking countries does not detract from this. It
suffices that common law countries which constitute one of the two great legal tradi-
tions of the world possess this concept of equity which is relevant to defining the
scope of legal proceedings, which may well help in understanding procedures from a
global perspective. Therefore, the issue should be briefly addressed.

To sum up: equity® is a comprehensive system of justice acting in personam to
remedy inequities caused by the application of the law.®® In the framework of the

81 Article 10 “Scope of the applicable law: 1. The law applicable to a contract by virtue of

Articles 3 to 6 and 12 of this Convention shall govern in particular: (a) interpretation; (b)
performance; (c) within the limits of the powers conferred on the court by its procedural
law, the consequences of breach, including the assessment of damages in so far as it is
governed by rules of law; (d) the various ways of extinguishing obligations, and pre-
scription and limitation of actions; (e) the consequences of nullity of the contract.”

82 Yeo, Choice of Law for Equitable Doctrines (OUP, 2004) para. 3.01 et seq.

8 Ibid.

8 See Delany, Equity and the Law of Trusts in Ireland (4™ ed., Thomson Round Hall,

2007) for a general overview.

Crabb v Arun District Council [1976] Ch 179, 187 “Equity comes in true to form, to
mitigate the rigours of strict law” per Lord Denning MR.

65
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common law it is opposed to the law and in case of conflict it will pre-empt it. Eq-
uity has to be applied in such a great diversity of circumstances that its rules can
be stated only in general terms.® The general character of equitable principles is
that they have to be applied having regard to all the exigencies of the case and this
leaves great discretion to the judge. Administered by special courts historically
their special character has developed in practice procedurally.

From the perspective of equity it would be unjust for any court having jurisdic-
tion over the parties in personam to deny equity only because a foreign law was
applicable on the merits of a case as equity is understood as an overriding set of
judicial principles procedural in character which should be always applied by the
court.

This stated attitude of courts when applying equitable remedies conflicts with
another concept of justice promoted by the choice of law rules;”’ the most appro-
priate law should govern the case and possibly in its entirety as laws are a coher-
ent system in themselves. In particular, distinctions between procedural and sub-
stantive laws are arbitrary and local and tend to disregard the intertwined character
of laws, which advocates the full application of the lex causae as far as this is pos-
sible and convenient to the forum. All limitations on the application of the proper
law through the use of different legal concepts including the primacy of the /ex
fori proceduralis over the lex causae should, therefore, be read as narrowly as
possible in the interest of the coherent application of the proper law undiluted by
the lex fori which is foreign to the proper law. Ideas of comity between nations
and courts and the general tendency of Conventions in the field to abstractly de-
termine the applicable law as predictably as possible, which however, do not nec-
essarily allow all subtle ideas of equitable justice entertained by the forum to ma-
terialise, are put forward to justify the departure from the traditional primacy of
equity in courts.

It is to be admitted that these conflicting views are expressions of different con-
cepts of justice derived from various concepts of law. Certainly, it would be too
easy to label them as representing only either the perspective of the lex fori or the
lex causae sed situs rei. However, elements of a local attitude or of an internation-
alised flavour will be found in the arguments of the different sides respectively.
The suggested primacy of choice of laws over equity is rooted in international law
concepts of the equality of states® and their legal orders, indicating an indiscrimi-
nate full, equal and “blind” application of their laws as no jurisdiction should sit in
judgment over the other and should never apply their own “better” law instead of

8 Boardman v Phipps [1967] 2 AC 46, 123.

57 This may summarise not only Yeo’s critique but many others too, see Geimer, Interna-

tionales Zivilprozessrecht (5™ ed., Verlag Schmidt Kéln, 2005) p. 140 et seq. with many
references; Niederldnder, RabelsZ 20 (1955) 1, 45 suggests that the lex causae proce-
duralis should be applied as far as possible by the forum.

8 See Article 2.1 of the UN Charter.
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the choice of law rules.”” Historically, international law concerns are of younger
origin than equity, therefore, this view would regard itself as more modern. It sees
a clear and unmitigated choice of law as the step preceding any application of the
legis forae in legal procedures. It would take the principles embodied in conven-
tions on the conflict of laws not as exceptions to the normal application of law but
as expressions of general principles which must be broadly applied.” Indeed, all
international conventions in the field would rest on the premise of equality of
states, their jurisdictions, laws and courts which would require any judge to apply
the law in an abstract way according to the choice of law rule required by the con-
ventions.

Needless to say such a concept of justice is less concerned with the inequities
suffered by an applicant and allows only for a very limited discretion of the
judges, for example, in using the framework of public policy to rectify gross in-
justice. Equally it would have more regard to the consistency of foreign law and
the equal treatment of the legal concepts of states demanded by international

% Yeo, Choice of Law for Equitable Doctrines (OUP, 2004) para. 1.53 expresses this as
follows: “It is against modern understanding of international comity that the forum may
use its domestic equitable principles to ‘improve’ foreign law.” Ibid. at footnote 130
“No modern court would endorse the statement in Brent v Young (1838) 9 Sim 180, 191,
59 ER 327, 331, that ‘in the contemplation of the Court of Chancery every foreign court
is an Inferior court.”” Although the motives are made admirably clear by Yeo, a note of
caution should be added here; first, it is the very purpose of equitable remedies if not to
improve the law but certainly to improve its application, and this is obviously meant.
This would apply both to any substantive foreign national law, lex causae, before any
court applying equity. In so far as equity has a non-discriminatory approach, it treats the
law and a foreign lex causae equally, which as a point of departure is hard to criticise.
Secondly, more polemic is the reference to Brent v Young which “no modern court
would endorse”. The remark in Brent v Young is not meant to disregard comity by deny-
ing the international legal equality of foreign and domestic states, jurisdictions and
courts. It is “in the contemplation of the Court of Chancery”, meaning from this court’s
perspective, that other courts (and the Lord Chancellor meant, I submit, ‘jurisdictions’)
exercise only limited jurisdiction (in the case of Brent the Surinam courts). This be-
comes clear by the case’s reference one sentence before the quote to Derby v Athol 1
Ves Sen 204, 982, 983 where “inferior courts” are defined as those with a limited juris-
diction. It would probably make more sense to understand inferior courts from the Court
of Chancery’s perspective in this case as courts which may not apply their lex fori pro-
ceduralis by reason of jurisdiction than to see this as an onslaught against foreign
courts’ dignity by the Court of Chancery (which would be entirely obiter anyway). The
rationale would then equally apply to “every foreign court”.

70 See the different attitudes of the ECJ, C-159/02, 27 April 2004, and the House of Lords,
[2001] All ER (D) 179, in their respective treatment of Turner v Grovit, as characteristic
of the legal attitudes here described, especially the statements of the British (supporting
the House of Lords in its “equitable” approach) and German (advocating clear cut rules
not allowing for equitable anti-suit injunctions) governments before the ECJ, see proto-
col of 9 September 2003 C-159/02, para. 45.
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law.”' Modernity, coherence and comity between nations and their courts would
be the concepts driving change while the other side would argue that the ultimate
aim of any court procedure is to render equitable justice in an individual case and
that failing to do so would be seen as tantamount to a miscarriage of justice what-
ever ulterior purposes are put forward.

Neither side has yet won the day; they both rely on different legal concepts
which are legitimate and recognised and which have not been yet ultimately
aligned. The same was true of law and equity before the decision in the Earl of
Oxford’s case under the rule of James I. Maybe they will never be entirely aligned
by one legal dictum although this would probably be preferred by those who pro-
mote international equality through the vehicle of hard and fast conventional rules
as opposed to equity. Equity which has enjoyed primacy over law, both foreign
and national in its courts for centuries’ is likely to be further fostered by the
courts leaving such amenable and convenient remedies to their discretion.”

The different concepts need not be realigned here: relevant to aspects of proce-
dure from the viewpoint of an English speaking court in the common law tradition
is that equity meets the traditional’* properties of jurisdiction and procedure in an
unmatched way. Jurisdiction procedurally exercised as equity is exercised in per-
sonam on a discretionary and local basis, not abstractly but in a way closely linked
with the competence of the court, while assuming a primacy over substantive law
both foreign and local.”” Therefore, the application of equitable remedies in court
procedures may inform the scope and understanding of legal procedures in general.

1.2.1.6  Injunctions

Injunctions which are liable to have an effect abroad albeit only issued ad per-
sonam are most likely to be in conflict with the comity of courts based on the in-
ternational legal equality of states, jurisdictions and the courts exercising such ju-

"' In the Matter of Section 908 of the Taxes Consolidation Act, 1997, as substituted by sec-

tion 207(1) of the Finance Act, 1999: Paul Walsh v National Irish Bank [2008] 2 ILRM
56, 80 McKechnie J outlines : “I would not deliberately offend the integrity of the Isle of
Man or its judicial system by granting an order which I knew they would strongly object
to. To do so would be downright disrespectful to a sovereign jurisdiction and would be
the antithesis of showing due respect for the comity of courts.” Not surprisingly the
judgment has been appealed by the State. It is considered in more detail in Chapter 5.

The effect of the Earl of Oxford’s case (1615) 1 Rep Ch 1, giving equity overriding ef-
fect is now statutory, see England’s Supreme Court Act 1981, s.25.

72

3 Although the exceptions to its application in conflict with a foreign lex causae like those

contained in Article 10.1.d of the Rome Convention of 1980 may increase in the interest

of international judicial co-operation.

™ Not the conventional exceptions of Regulation 44/2001 EC or the Rome Convention

1980 to name only the most important ones.

> Employing the lex fori proceduralis or the Earl of Oxford’s case respectively.
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risdiction. It is these which give rise to jurisdictional conflicts’® more than other
judicial means’” which have some effect in foreign countries. Their role in deline-
ating jurisdictions from an international perspective must be carefully considered.
They are certainly an aspect of the relevant procedures to be considered in this
study.” However, in understanding the procedures reviewed in this context, it is
submitted that they may not add substantially to what has already been said gener-
ally about equitable remedies.

1.2.1.7  Public Policy Exceptions and Political Considerations

Unlike equitable remedies which form part of the common law the public policy
exception or the ordre public is to be found in all legal orders of this world.” As
Sir Hersch Lauterpacht observed in Netherlands v Sweden:*® “in the sphere of pri-
vate international law the exception of ordre public, of public policy, as a reason
for the exclusion of foreign law in a particular case is generally — or, rather, uni-
versally — recognized.” It is described as the necessary precondition to applying
foreign law with the potential, however, to be the “death of all choice of law” and
as a constituent part of the forum’s legal procedures.®’ The public policy exception
is part of the lex fori proceduralis. However, it does not rely only on its qualifica-
tion as procedural in a choice of law context but transgresses it. It is particularly
interesting in the international context as it is directed specifically against foreign
law and with it the choice of law. Public policy provides an escape route when
reasons to protect fundamental interests of the forum outweigh reasons for apply-
ing foreign law.*

This definition of public policy would equally fit all other fields of procedural
law overriding a foreign /ex causae discussed here supra if perhaps the word
“fundamental” is discounted. The public policy exception fulfils the same function

" X AG v A Bank [1983] 2 Al E R 465; Walsh v National Irish Bank [2008] 2 ILRM 56, 80.

" E.g. service of a writ/ summons/ process/ claim form out of jurisdiction.

8 Infra.

" Bar, Christian v. and Mankowski, Peter, Internationales Privatrecht (2““l ed., Verlag

C.H. Beck, Miinchen, 2003) p. 714: “Mit dieser Vorschrift hat der Gesetzgeber eine Art
Uberdruckventil geschaffen, das als solches wohl in allen Kollisionsrechtsordnungen
dieser Erde vorkommt.” Dicey and Morris, op. cit. para. 32-230 outline that the public
policy exception is applied by “the courts of all countries”.

80 119581 ICJ Rep 54, 92.

81 y. Bar and Mankowski, Internationales Privatrecht (2“d ed., Verlag C.H. Beck, Miin-

chen, 2003) p. 715: “Der ordre public Vorbehalt ist gleichsam die conditio sine qua non
einer Emanzipation des Kollisionsrechts vom Sachrecht ... Er ist eine Art Residualkon-
trolle des Rechtsanwendungsprozesses, verfassungsrechtlich mittelbar gegriindet auf
Souverénitdt und Hoheit des Staates iiber seine Rechtsanweender. Er ist zugleich aber
auch, wenn er im UbermalB benutzt wird, der Tod allen Verweisungsrechts.”

8 Yeo, Choice of Law for Equitable Doctrines (OUP, 2004) para. 1.69 gives this definition.
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of preserving the values and laws of the forum in its procedures whether deriving
its role in overriding foreign leges causae by expressly being qualified as lex fori
proceduralis or claiming a wider application comprising but transgressing the lex
fori proceduralis. 1t shares the properties of procedures already defined as it is
discretionary, overriding the application of the foreign proper law and with it un-
doing choice of law considerations to the benefit of the forum’s legal order and ju-
risdiction. The public policy exception is meant for the more extreme cases and may
be described as the outer limit of the court’s jurisdiction as defined in its leges fori
proceduralis. A mere difference between the lex fori and the foreign law which
would otherwise be applicable, or a difference between the policy of the foreign and
national laws is not sufficient to justify the exclusion of foreign law on the ground
of public policy. Courts will not refuse to enforce or recognise a foreign right
unless it would “violate some fundamental principle of justice, some prevalent
conception of good morals, some deep-rooted tradition of the common weal.”*
The public policy exception is, unlike the other applications of the lex fori pro-
ceduralis against the foreign lex causae, recognised by Article 16 of the Rome
Convention of 1980 which provides: “The application of a rule of the law of any
country specified by this convention may be refused only if such application is
manifestly incompatible with the public policy (‘ordre public’) of the forum.”
With this international approval in the Rome Convention the public policy excep-
tion is probably the only uncontested way for a forum to avoid applying the for-
eign laws applicable according to its own choice of law rules, although if widely
applied it may be the “death of all choice of law”.* One group of cases revolves
around political considerations against the enforcement of contracts which on gen-
eral principles of the conflict of laws,* were governed in each case by a foreign
legal system according to which they would have been valid. These are contracts
related to citizens of countries with which political relations had broken down.*
Perhaps the leading example of this special application of the public policy ex-
ception is still Rio Tinto.*” An English company which owned cupreous ore mines
in Spain, on various dates prior to the outbreak of the war between Great Britain
and Germany, contracted to sell large quantities of this ore to three German com-
panies, to be shipped from Spain to Rotterdam or certain other Continental ports

8 Loucks v Standard Oil Co 224 NY 99, 111 per Cardozo J.

8 y. Bar and Mankowski, Internationales Privatrecht (2“d ed., Verlag C.H. Beck, Miin-

chen, 2003) p.715. “Er ist zugleich aber auch, wenn er im UbermaR benutzt wird, der
Tod allen Verweisungsrechts.”

v. Bar and Mankowski, Internationales Privatrecht (2™ ed., Verlag C.H. Beck,
Miinchen, 2003) p. 713, p. 724 et seq. gives an overview over German practice and case
law in the field.

8 Arab Bank Ltd v Barclays Bank [1954] AC 495; Schering Ltd. v Stockholms Enskilda
Bank Aktiebolag [1946] AC 219; Duncan, Fox v Schrempft and Bonke [1915] 1 KB 365;
Dynamit AG v Rio Tinto Co Ltd [1918] AC 292, especially pp.293-294, 297-299, 302.

8 Dynamit AG v Rio Tinto Co. Ltd [1918] AC 292.
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and to be delivered to several buyers by instalments extending over a number of
years. At the date of the outbreak of the war some of the contracts had been par-
tially executed, the others were pending. The contracts with one of the German
companies were in English form; those with the two other companies were made
in Germany and were in the German language. The English company claimed dec-
larations that all the contracts were abrogated on 4 August 1914, by the existence
of a state of war between Great Britain and Germany. It was held that, assuming
that these contracts were valid by the law of Germany, the contracts were abro-
gated on the outbreak of war inasmuch as they involved trading with enemy citi-
zens; that the contracts concluded were void as against public policy as tending to
be to the detriment of Great Britain and the advantage of its enemy and that the
question of whether they were void as against public policy should be determined
by the law of the forum which was English. The House of Lords refused enforce-
ment of the contracts while assuming that German law, as the proper law of the
contract, might have held the contract to be enforceable as consistent with German
law applicable to the contracts. While one of the contracts was arguably subject to
English substantive law, English public policy prevailed over both German and
English law. The question of whether the court should refuse to enforce an obliga-
tion arising under foreign law was not answered by reference to any similarity be-
tween the relevant provisions of the foreign and domestic laws (otherwise the con-
tract subject to English law would have been enforced) but only by reference to
the exigencies of public policy of domestic law and the actual effect which appli-
cation of the foreign law would have.

In Joachimson®® the firm of N. Joachimson carried on business in Manchester
prior to 1914. The firm had a banking account with the defendant bank in London.
On 1 August 1914, the German partner S. Joachimson died and the partnership
thereby became dissolved. On that date a sum was standing to the credit of the
partnership in a current account. At the outbreak of war with Germany on 4 Au-
gust 1914, the remaining German partner in the firm, who resided in Hamburg,
became an alien enemy. No money was paid out of the bank account after 1 Au-
gust 1914. After the war an action was brought in the firm’s name to recover the
said sum as money lent by the plaintiffs to the defendants as bankers. The claim
was refused as no demand had been made, nor had any cause of action accrued to
the plaintiffs on 1 August 1914 and therefore the action was not maintainable.

The House of Lords made a slightly less harsh decision in Schering.® In that
case by a contract made in February 1936, a German company agreed to purchase
German currency from a Swedish bank, payment to be postponed for eight years,
and an English company, a subsidiary of the German company, guaranteed the
payment as surety and agreed to pay the bank this sum by half-yearly instalments
over a period of eight years, at the same time acquiring the right to an assignment

88 N. Joachimson v Swiss Bank Corporation [1921] 3 KB 110.

8 Schering Ltd v Stockholms Enskilda Bank Aktiebolag [1946] AC 219 distinguishing Dy-
namit (Nobel) v Rio Tinto [1918] AC 260.
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of the bank’s right against the German company, whose liability to pay the guar-
antee was to be discharged in the event of the original sum being paid. It was held
that, on the true construction of the documents, the respondent bank having fully
performed its obligations to the German company before the outbreak of war,
nothing remained to be done under the contract, which was one between an Eng-
lish company and a neutral, but to discharge an accrued debt by instalments. Ac-
cordingly, since war does not abrogate or discharge a debt incurred before its dec-
laration, the obligation to pay and the right to recover were only suspended.

In Arab Bank v Barclays™ the appellants, whose registered office was in Jeru-
salem, claimed the amount of the current account standing to the credit of the ap-
pellants at the respondents’ branch in Jerusalem at the time of the expiration of the
British mandate in Palestine at midnight on 14—-15 May 1948. On the expiration of
the mandate, war broke out between Israel and the Arabs in Palestine. The appel-
lants’ office remained in territory controlled by the Arabs, while the respondents’
branch remained under the control of Israel. Pursuant to the provisions of the Ab-
sentee Property Law 1950 passed by the legislative body of Israel, the respondents
paid to the Custodian of Absentees’ Property the amount standing to the appel-
lants’ credit at the respondents’ branch at the termination of the mandate. The law
of Israel and the law of Palestine both incorporated the law of England in relation
to the effect of war. It was held that the appellants’ right to obtain payment was
suspended by the outbreak of war.

These examples show that the application of the public policy rule applied in
the context of enemy trading is fairly discretionary. It does not take into considera-
tion the merits of the applicable laws of foreign countries, nor even of the applica-
ble substantive law of the country itself (one of the contracts in Rio Tinto was sub-
ject to English law), but is rather based on what is seen to be the overriding inter-
ests of public policy by the forum. The wartime prohibition against trading with
enemy citizens is probably the strongest application of this public policy rule. To
exemplify the flexibility and discretion of courts in the field of public policy con-
siderations it may be useful to analyse the public and political considerations in
Kuwait Airways Corp.”* While the procedural derogation from the lex causae (lex
loci delicti commissii) to the benefit of the English lex fori was not explicitly justi-
fied as a public policy consideration, it would have been better if it had been.

When Iraq occupied Kuwait in 1990 it confiscated the planes of Kuwait Air-
lines in order to benefit its own airline IAC. In proceedings in tort before the Eng-
lish courts to recover the planes the question arose as to whether the then confisca-
tory applicable Iraqi lex causae could be overcome by characterising parts of the
issue as subject to the English lex fori, a desirable effect from the English perspec-
tive as it would avoid any confirmation of the confiscations. The question was
whether there was sufficient flexibility to enable the lex loci delicti to be excluded
and the question of IAC’s title to the aircraft to be decided exclusively by the /ex

% Arab Bank Ltd v Barclays Bank (Dominion, Colonial and Overseas) [1954] AC 495.
' Kuwait Airways Corp v Iraqi Airways Co [2002] UKHL 19, 16 May 2002.
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fori.”* As the confiscations were based in statute it was hardly possible to accept
the confiscation as a tort at the relevant time according to the Iraqi lex causae.
Strong reasons of public policy such as the non-actionable™ illegality of the confis-
cations under international law and the inconvenient prospect that HM courts would
confirm such measures, led the court to look for some flexibility. Indeed, this desire
for flexibility persuaded the court to take into consideration the strong policy argu-
ments possibly to the detriment of a consistent application of lex causae.”* Lord
Scott in a minority opinion commented on this in the following terms:

“The flexibility they had in mind, however, was a flexibility that
would enable the court to apply English law, the lex fori, rather than
the lex loci delicti to a discrete issue in a case where the only sig-
nificant connection between the action and the foreign country was
that the allegedly tortious act on which the action was based had
taken place in the foreign country. It may be that they would, if the
‘only significant connection’ criterion were satisfied, have allowed
the lex fori rather than the lex loci delicti to be applied to the case as
a whole ... There was nothing, however, which suggested that, in a
case where the only connection with England was that the action
had been brought in England, the advocated flexibility could enable
the court to waive the requirement that the allegedly tortious act be
such as to give rise to civil actionability under the law of the country
where the act was done, still less where that country was in every
significant respect the country of the tort.”*>

Although this case does not precisely delineate the lex fori proceduralis from the
lex fori in general, it may hardly claim to have applied the lex causae mechanisti-
cally without being informed by policy considerations inviting judicial discretion
which was exercised by referring the issue to the lex fori. Except for the general
jurisdiction of the English courts there was no connecting factor maintained which
might have indicated the application of the English lex fori.”® This indicates that
the reasons for applying the lex fori would be similar to those which explain why

%2 Ibid. at para. 159.

% Luther v Sagor [1921] 3 KB 532, enforcing the confiscations of a then unrecognised re-

gime, see also Banco Nacional de Cuba v Sabbatino 376 US 398 (1964); Biehler, Inter-
national Law in Practice (Thomson Round Hall, 2005) p.5 at footnote 10; Andreas
Lowenfeld, “Act of State and Department of State” (1972) 66 AJIL 795.

Rogerson, Pippa, “Kuwait Airways Corp v Iraqi Airways Corp: the territoriality princi-
ple in international private law — vice or virtue?” [2003] Current Legal Problems 265,
which contains a persuasive critique of the majority.

% Kuwait Airways Corp v Iragi Airways Co [2002] UKHL 19, 16 May 2002, para. 187-
188, per Lord Scott of Foscote dissenting.

% Unlike in Boys v Chaplin [1971] AC 357, where both parties were English and domi-
ciled in England although the tort took place in Malta.

94



1.2 Essential Properties of Legal Procedures 27

the lex fori is applied to all things procedural. It is submitted that it would have
been better to categorise this case under the heading of public policy. However,
for the current purpose of assessing the forum’s procedural discretion not to apply
the foreign lex causae applicable according to the choice of law rules this would
make no difference.

Public policy’s close links with the other procedural remedies described here is
evidenced also by those who would not like to see Re Courtney as a basis for the
general qualification of equitable remedies as procedural, but to see public policy as
an arguable basis for the decision instead.”” In Re Courtney™ Cottenham LC noted
that it would be an injustice to deny the creditor the benefit of “his” security, which,
as Yeo’ suggests is only keeping the debtor to his promise which could be charac-
terised in the choice of law context as an enforcement of a contract. In the modern
context however, there is little excuse not to take advice from foreign law. It would
be better, he suggests, to apply the foreign lex causae except where the application
of that law would itself be contrary to the public policy of the law of the forum.

One well known procedural feature is the non enforcement of foreign public
laws which leads to the non application of the foreign /lex causae leaving the lex
fori to be applied. The fact that this doctrine has an effect identical to that of all
examples discussed and particularly the close possible connection to the public
policy exception found here indicates that it is worth looking at it for some further
elucidation on procedural characteristics. In relation to the public policy exception
it may be seen as the other side of the coin. Both undo choice of law rules to the
benefit of the laws of the forum either because the forum’s own fundamental pub-
lic policies require it or the public policies and laws of another forum require the
forum not to apply them. Despite their reverse character they achieve procedurally
the same result by either disregarding the foreign public laws or providing them
with overriding force as against the normally applicable laws (the fundamental na-
tional public policies.)'® From the procedural perspective they may be more con-
nected than is usually admitted.

Heinemann'®" is probably one of the more recent cases which represents the
doctrine quite clearly. The Attorney-General of the United Kingdom sued the pub-

7 Yeo, Choice of Law for Equitable Doctrines (OUP, 2004) para. 1.47.
% (1840) Mont & Ch 237, 252.
% Yeo, Choice of Law for Equitable Doctrines (OUP, 2004) op.cit.

1% While retaining the usual terminology of “public policy”, it must be noted that when
applied in legal proceedings the public policy exception becomes law, therefore, it may
be right to say here “public policy laws” to make the equation with the non application
doctrine more visible.

1ot Attorney-General (UK) v Heinemann Publishers Australia Pty Ltd (1988) 165 CLR 30
applying the relevant jurisdiction from English, US, Irish, Australian and New Zealand
sources; Huntington v Attrill [1893] AC 150, 156, Moore v Mitchell 30 F 2d 600, 604
(1929); Buchanan Ltd v McVey [1954] IR 89; A-G (NZ) v Ortiz [1984] AC 1, 21-24; Re
Kingdom of Norway'’s Application [1987] 1 QB 433, 478.
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lisher and the author of a book in an Australian court, claiming an injunction to
restrain the publication of the book which contained information that had been ac-
quired while the author was an officer of the British Secret Service MI6. It was
asserted that the disclosure of the information was in breach of a contractual obli-
gation of confidence owed by the author to the United Kingdom Government as a
private right. The High Court of Australia, the highest Australian court, held that
the claim could not be entertained because it sought to vindicate the governmental
interests of a foreign State, that it was a rule of international law that such a claim
was not enforceable and that the court would not enforce an obligation of confi-
dence in an action brought to protect the intelligence secrets and confidential po-
litical information of a foreign government.'”*

It is noteworthy that in the case Brennan J linked the doctrine expressly with
public policy: '

“To give effect to this public policy, a court must be able to dis-
criminate between the cases where it would and cases where it
would not be damaging to Australian security and foreign relations
to protect the intelligence secrets and confidential political informa-
tion of the foreign government. ... In these circumstances and in the
absence of legislative direction, the only course which a court might
properly take to ensure that Australian security and foreign relations
are not damaged is to refuse to enforce all claims made by a foreign
government for the protection of its intelligence secrets and confi-
dential political information.”

Further it was stated by Kingsmill Moore J in the decision of the Irish Supreme
Court in Buchanan v McVey as quoted in Heinemann:

“In deciding cases between private persons in which there is present
such a foreign element as would ordinarily induce the application of
the principles of a foreign law, Courts have always exercised the
right to reject such law on the ground that it conflicted with public
policy or affronted the accepted morality of the domestic forum ...
If then, in disputes between private citizens, it has been considered
necessary to reserve an option to reject foreign law as incompatible
with the views of the community, it must have been equally, if not
more, necessary, to reserve a similar option where an attempt was
made to enforce the governmental claims (including revenue claims)
of a foreign State. But if the Courts had contented themselves with
an option to refuse such claims, instead of imposing a general rule
of exclusion, the task of formulating and applying the principles of

192.(1986) 165 CLR 30, 50 per Brennan J.
' Ibid.
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selection would have been one, not only of difficulty, but danger,
involving inevitably an incursion into political fields with grave
risks of embarrassing the executive in its foreign relations and even
of provoking international complications.”'*

It is a small step from this reasoning to further equate the public policy exception
with the rule or doctrine preventing the enforcement of foreign public laws as well
as foreign penal and revenue laws. In this context this doctrine may be seen as an
application of the same principles effective in the public policy exception de-
scribed above. One of its features is the very discretionary application of these
rules. This is easily seen in the application of this general rule of exclusion. In an
almost identical case to Heinemann the English lex causae was not overruled by
New Zealand’s lex fori as expressed in the general rule of exclusion nor was it
even discussed.'” It would be harsh to suggest that the Judges of the House of
Lords sitting in their capacity as the Judicial Committee of the Privy Council in
London would be more amenable to the core public security interests of their
country whose justice they normally administer than the perspective of the An-
tipodes would suggest.'® Arab Bank, Joachimson and Schering are possibly in the
same relationship to Kuwait Airlines as Heinemann is to A-G for England and
Wales v R. There is obviously no need to state the reasoning of 4-G v R here, as
the London decision on behalf of New Zealand does not address the policy excep-
tion at all nor does it even mention Heinemann or related decisions. This may in
itself be seen as an expression of the discretion of the forum in the context of pub-
lic policy concerns.

It must be understood that in this field of discretion and national public interests
the public policy exception and the non enforcement of foreign public law rule
(sometimes called the revenue rule) are occasionally discounted entirely by some
courts. In such cases, as in 4-G for England and Wales v R, obviously no reason is
given for this deficit in legal reasoning. As it is the task at this point of the inquiry
to elaborate on the practice of legal procedures in the public policy context in or-
der to sharpen the understanding of procedures in terms of how they really work
and how they may be best applied and analysed, it may be expedient to look at
those cases which discounted totally the rules considered here.

In Islamic Republic of Iran v Pahlav'”’ the New York Court of Appeal did not
admit the claim of Iran against the Shah in relation to his governmental activities
for want of jurisdiction (forum non conveniens). The same result could have been
achieved by applying the exclusionary rule as the targeted acts of the Shah had

1% Buchanan v McVey [1954] IR 89, 106.
15 4-G for England and Wales v R. (New Zealand) [2003] UKPC 22, 17 March 2003.

196 1t is possible that the Lords in the Privy Council applied the reverse perspective of the
reasoning of Brennan J in Attorney-General (UK) v Heinemann Publishers Australia Pty
Ltd (1988) 165 CLR 30, 48.

197 62 N'Y 2d 474 (1984).
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been clearly carried out in his public capacity at the time. In the Republic of the
Philippines v Marcos'® on the other hand, jurisdiction was not only assumed, but
without any reference to the public policy or revenue rule or the related doctrines
of act of state or immunity, the claim of the Philippines was granted.

The same result ensued in Republic of Haiti v Duvalier'” where a Mareva in-
junction freezing Duvalier’s assets in France was enforced by the English Court of
Appeal. This made clear that the English Court of Appeal did not consider the non
enforcement or revenue rule to be applicable here because the Mareva injunction
or freezing order would only be applied if the French decision on the merits was
enforceable in England because otherwise there would be no good arguable
case.'"’ If the claims of the Republic of Haiti against its former ruler had been
qualified as public under the rules of the forum, the revenue rule would have ap-
plied, and such an enforcement of the French decision could hardly be imagined
when applying the revenue rule. Otherwise the English enforcement of the French
court’s freezing order would have been an indirect enforcement of foreign public
rules, a result at variance with the rule here discussed. Damages with a clearly pe-
nal character were also awarded by the Privy Council in favour of Hong Kong in a
claim against one of Hong Kong’s civil servants in respect of the fraudulent exer-
cise of his public duties.'"" In addition, in an old case even a claim of this kind by
the King of Prussia against one of his former civil servants was entertained before
American courts.'"?

All these cases which do not mention the non enforcement rule are set in an
immensely political context in which the governments of the forum countries'"
have a clearly understood policy towards the respective defendants. The non ap-
plication of the revenue rule could be explained by reference to these respective
policies in all the cases and it would be to disregard the only explanation of these
different courts’ discounting of the revenue rule not to take note of these contexts.

1.2.1.8 Conclusions

The likely conclusions from this overview may seem surprising. Although initially
procedures were seen as ancillary to substantive law indistinguishably linked to
the latter in their task of giving them effect, a more independent profile of legal
procedures has emerged when set at odds with some of the rules of substantive

108 806 F 2d 344 (2™ Cir 1986); 862 F 2d 1355 (9™ Cir 1988), cert. den. 109 SCt 1933
(1989).

199719901 1 QB 202 (CA).

119 See, for example, Refeo Inc v Eastern Trading Co [1999] 1 Lloyd’s Rep 159, 164 (CA)
per Rix LJ.

"' 4-G for Hong Kong v Reid [1993] 3 WLR 1143 (PC).

"2 King of Prussia v Kuepper’s Administrator 22 Mo 550 (1856); Sumitomo Bank Ltd v
Thahir [1993] 1 Sing LR 735 (HC).

'3 Here the Privy Council is treated as part of the government of the United Kingdom.
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law both local and foreign. In particular, the distinction between the lex fori pro-
ceduralis and the lex causae proved extremely helpful in analysing the ulterior
purposes and interests which will be entertained by legal procedures when these
are not indistinguishably amalgamated and absorbed in giving effect to substantive
laws. It is suggested that this perspective shows that known properties of proce-
dures are generally able to disclose something about substantive laws notably in
an international context.

Although most would see procedures mainly as providing a mechanism to de-
termine, give effect to and sanction whatever substantive law is applicable in a
case brought before a forum, the profile of legal procedures looks different when it
is regarded as distinct from substantive law on its own merits. It emerged from the
more general observations made at the outset that procedural rules do not share the
properties of substantive laws as embodied in the stare decisis rule, which guaran-
tees the stability of the law over time but not the procedures subject to it. For ex-
ample, if substantive law changes a contract would be governed according to the
laws in force at the material time, however, the procedures would not guarantee
such stability. In the interest of ulterior purposes they may not enforce substantive
law at all, for example, if one party to a contract becomes an “enemy citizen” to
the forum or if equity must be done. This is linked historically to the sovereign as
the source of all procedures framing the law embodied in the English legal tradi-
tion by the Curia Regis, as the cradle of modern courts presided over by William
the Conqueror.

Procedure and law seen through Kelsen’s functional approach as conditional
offers to apply sanctions hints at the fact that it is authority not reason which gives
effect to the law.''* In the context of the conflict of laws the international delinea-
tion of competing legal concepts by the forum requires a neat distinction between
substantive laws and procedures common to all laws in all countries. In discover-
ing common properties, a first step towards establishing international legal proce-
dures which may be understood functionally may be seen. The remarkable pre
eminence of the lex fori proceduralis over the applicable substantive lex causae
known to all jurisdictions has shown itself to be a legal tool capable of accommo-
dating a variety of forum interests and standards. These are local or national forum
standards often distinct from those provided by the applicable law. They comprise
the calculation of damages, limitation periods and most of the other equitable
remedies such as injunctions building on the jurisdiction of the forum over the
parties to a claim in personam. Rather than the international the local perspective
governs these procedures which are closely linked to the jurisdiction of the courts
and exercised with discretion.

Discretion exercised by granting or refusing service out of the jurisdiction or
immunities could have added to the insights gleaned from the application of the
public policy exception or the revenue rule. Procedure works to the benefit of the

"4 To rephrase a well known dictum of Thomas Hobbes’ “auctoritas non veritas facit
legem”.
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forum’s legal order and standards and, it is submitted, never against. Foreign ap-
plicable law and exceptionally even national applicable law''’ may be denied ef-
fect by procedures. The political character of applying procedural dominance over
substantive laws in a discretionary manner may be discerned in various cases not
only involving deposed rulers, revealing that procedural practice has a low value
as legal precedent and is better not relied upon. Such practice is erroneously un-
derstood to live up to standards of legal precedent known in the application of
substantive laws. Procedure may be akin to the discretionary display of sovereign
political powers not only in the discontinuation of contractual obligations in times
of war. Public order, the primacy of procedure over law, the Primat des Pro-
zefrechts''® are concepts in this context close to legal notions of sovereignty, ju-
risdiction, discretion, political exception to law, competency of the forum, author-
ity or power, which are however limited locally to the extent of the forum’s reach.
There may be seen to be a note of hierarchy in the primacy of procedural law too,
giving effect to the authority’s political and legal standards. This could be based
on two dicta, one by Coke J:

“As a matter of principle, in my view, if a United States court exer-
cises jurisdiction over a person resident in the United States, it is
exercising powers inherent in the sovereignty which adheres to the
United States. As a matter of principle, too, in my view, English law
should recognise the legitimacy of that exercise of jurisdiction. It
follows that the answer to the question which I must answer does
not lie in investigating the function discharged by the court but lies
in investigating the source of the authority of the court. ... The
source of its authority is to be found in the sovereign power which
established it. For those reasons I conclude that the exercise of ju-
risdiction by a federal district court over a person resident in the
United States is, by the standards of English law, a legitimate and
not an excessive exercise of jurisdiction.”"!”

The other by Holmes J, namely that: “The foundation of jurisdiction is physical

0y 118
power .

"5 Dynamit AG v Rio Tinto Co. Ltd [1918] AC 292, which concerns a contract in English
which would have been subject to English substantive law but was nevertheless not en-
forced because of overriding procedural concerns stemming from the war.

116 See Schack, Heimo, Infernationales Zivilverfahrensrecht (C.H. Beck, Miinchen, 2002)
p. 19 with further references from the German background. The German statutory provi-
sion of Article 32.1. No. 3 of the EGBGB makes it clear that the State of the forum has
the opportunity to potentially determine everything according to its own lex fori if it
chooses to do so. This includes the competence to liberally qualify the contents of the
lex fori proceduralis.

"7 Adams v Cape Industries plc [1990] 2 WLR 657.
8 MeDonald v Mabee 243 US 90, 91 (1917).
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1.2.2 The Public Character of Procedures

The main rule already outlined above is that matters of procedure are governed by
the lex fori which means in practice that a court’s procedure is local and every-
thing which is classified as procedural by the forum will be treated according to its
own laws irrespective of the proper law applicable to the merits of the case before
it. When discussing the character of legal procedures their public nature, which
aligns them with other core activities of a state exercising public authority, was
referred to. The public private divide which is legally relevant in relation to the
non-enforcement of foreign public laws by the forum''® and when granting immu-
nity for public acts of foreign states as opposed to private ones'>” may help to in-
form the view on procedures. The procedural rules of the forum seem to mirror
properties seen in public policy or mandatory forum rules within the formative ju-
risdiction of the forum. They give effect to those core values of the legal system
which they are part of. In doing so procedures may be seen to be part of the public
exercise of state authority. Legal procedure is a very condensed kind of public au-
thority which is linked to the concept of jurisdiction and sovereignty. This may
allow us to understand better the nature of legal procedures wherever they are en-
countered.

"9 Bank of Ireland v Meeneghan [1994] 3 IR 111, and see supra.
120 Trendtex Corporation v Central Bank of Nigeria [1977] 1 All ER 881.



