[

Law and Philosophy Library
Arguing Fundamental
Rights

Edited by
Agustin José Menéndez and
Erik Oddvar Eriksen

Managing Editors:

Francisco Laporta, Autonamous University of Madrid, Spain
Aleksander Peczenik't, University of Lund, Sweden

Frederick Schaver, Harvard University, UEA




ARGUING FUNDAMENTAL RIGHTS



Law and Philosophy Library

VOLUME 77

Managing Editors

FRANCISCO J. LAPORTA, Department of Law,
Autonomous University of Madrid, Spain

ALEKSANDER PECZENIK', Department of Law, University of Lund, Sweden

FREDERICK SCHAUER, John E Kennedy School of Government,
Harvard University, Cambridge, Mass., U.S.A.

Former Managing Editors
AULIS AARNIO, MICHAEL D. BAYLES', CONRAD D. JOHNSONT,
ALAN MABE

Editorial Advisory Board

AULIS AARNIO, Research Institute for Social Sciences,
) University of Tampere, Finland
ZENON BANKOWSKI, Centre for Law and Society, University of Edinburgh
PAOLO COMANDUCCI, University of Genoa, Italy
ERNESTO GARZON VALDES, Institut fiir Politikwissenschaft,
Johannes Gutenberg Universitdit Mainz
JOHN KLEINIG, Department of Law, Police Science and Criminal
Justice Administration, John Jay College of Criminal Justice,
City University of New York
NEIL MacCORMICK, European Parliament, Brussels, Belgium
WOICIECH SADURSKI, European University Institute,
Department of Law, Florence, Italy
ROBERT S. SUMMERS, School of Law, Cornell University
CARL WELLMAN, Department of Philosophy, Washington University



ARGUING
FUNDAMENTAL
RIGHTS

Edited by
AGUSTIN JOSE MENENDEZ

University of Ledn, Spain
and University of Oslo, Norway

ERIK ODDVAR ERIKSEN
University of Oslo, Norway

@ Springer



A C.IP. Catalogue record for this book is available from the Library of Congress.

ISBN-10: 1-4020-4918-8 (HB)
ISBN-13: 978-1-4020-4918-7 (HB)
ISBN-10: 1-4020-4919-4 (e-book)
ISBN-13: 978-1-4020-4919-6 (e-book)

Published by Springer,
P.O. Box 17, 3300 AA Dordrecht, The Netherlands.

www.springer.com

Printed on acid-free paper

All Rights Reserved
© 2006 Springer
No part of this work may be reproduced, stored in a retrieval system, or transmitted
in any form or by any means, electronic, mechanical, photocopying, microfilming,
recording or otherwise, without written permission from the Publisher, with the
exception of any material supplied specifically for the purpose of being entered
and executed on a computer system, for exclusive use by the purchaser of the work.



CONTENTS

List of Contributors

Introduction

Agustin José Menéndez and Erik Oddvar Eriksen

1. A Theory of Constitutional Rights Revisited

1.

Discourse Theory and Fundamental Rights
Robert Alexy

11. Structural Perspectives

2.

Fundamental Rights Principles: Disciplining the
Instrumentalism of Policies
Kaarlo Tuori

Nine Critiques to Alexy’s Theory of Fundamental Rights
Massimo La Torre

Democratic or Jurist-Made Law?
Erik Oddvar Eriksen

On Alexy’s Weight Formula
Carlos Bernal Pulido

III. Substantive Issues

6.

Who’s Afraid of the Total Constitution?
Mattias Kumm

vil

15

33

53

69

101

113



vi CONTENTS
1V Applied Perspectives

7. Fundamental Rights in the UK Human Rights Act
Julian Rivers

8. Some Elements of a Theory of European Fundamental Rights
Agustin José Menéndez

V. Bibliography of Robert Alexy

9. The Work of Robert Alexy

Table of Cases
Bibliography
Name Index

Subject Index

141

155

187

203
207
215
217



LIST OF CONTRIBUTORS

Robert Alexy is Professor of Public Law and Legal Philosophy at the
Christian-Albrechts University of Kiel. He is the author of the classics 4
Theory of Legal Argumentation (1989), A Theory of Constitutional Rights
(2002) and The Argument from Injustice (2002).

Carlos Bernal is Professor of Legal Theory at the Universidad Externado de
Colombia and researcher at the Institute of Constitutional Studies Carlos
Restrepo at the same University. He is the author of E/ principio de propor-
cionalidad y los derechos fundamentales (2003).

Erik Oddvar Eriksen is Professor of Political Theory at ARENA and at the
Center for Professional Studies at the University of Oslo. He is the author of
Demokratiets sorte hull (2001) and Understanding Habermas (2003).

Mattias Kumm is Professor of Law at the New York University School of
Law. He is the author of Who is the final arbiter of constitutionality in Europe
(1999) and The Jurisprudence of Constitutional Conflict (2005).

Massimo La Torre is Professor of Legal Philosophy at the University Magna
Grecia of Catanzaro. He is the author of Disavventure del Diritto Soggetivo
(1996) and La Crisi del Novecento. Giuristi e filosofi del crepuscolo di
Weimar (2006).

Agustin José Menéndez is Senior Researcher at the University of Ledn
(Spain) and research fellow of the RECON network at the University of Oslo.
He is the author of Justifying Taxes (2001).

Julian Rivers is Lecturer at the Faculty of Social Sciences and Law at the
University of Bristol. He is the author of Blasphemy Law in the Secular State
(2000) and editor and translator of 4 Theory of Constitutional Rights (2002).

Kaarlo Tuori is Professor of Jurisprudence, Departament of Public Law, at
the University of Helsinki. He is also member of the Venice Commission. He
is the author of Law and Power: Critical and Socio-Legal Essays (1997) and
Critical Legal Positivism (2002).

vii
A. J. Menéndez and E. O. Eriksen (eds.), Arguing Fundamental Rights, vii—viii.
© 2006 Springer.



AGUSTIN JOSE MENENDEZ AND ERIK ODDVAR ERIKSEN

INTRODUCTION

I do take law very seriously, deeply seriously, because fragile as reason is, and limited as law

is as the expression of the institutionalised medium of reason, that’s all we have standing

between us and the tyranny of mere will and the cruelty of unbridled, undisciplined feeling.
Felix Frankfurter

This book is an exploration of one of the outstanding works in contemporary
legal and constitutional theory, Robert Alexy’s A Theory of Constitutional
Rights, (hereinafter A Theory).! This is done by means of a critical analysis® of
the structural elements of Alexy’s theory, an appraisal of its substantial impli-
cations, and an assessment of its applied relevance. For different reasons and
on different grounds, the contributors to this volume conclude that 4 Theory is
a chief theoretical achievement, which has made a major contribution to the
development of a normatively grounded, post-positivistic analysis of constitu-
tional law.® It has not only played a major role in the transcendence of the
characterisation of legal reasoning (and very especially, constitutional legal
reasoning) as a mere exercise in hermeneutics or else in judicial legislation.* It
also constitutes a superior alternative to black-letter legal dogmatics, critical
legal studies, economic analysis of law and originalism, all of which end up
disconnecting law and justice.’

I. WHY ARGUING FUNDAMENTAL RIGHTS

In addition to numerous book chapters and journal articles (which are listed in
the bibliography which closes this volume), Robert Alexy is author of three
major works of legal theory. In 1978 he published the first edition of his
ground-breaking Theorie der Juristischen Argumentation,® perhaps the book
which has been and keeps on being more influential in the flourishing of stud-
ies on legal argumentation and legal reasoning in the last two decades of the
twentieth century.” Here discourse theory is applied to law and the constitu-
tional state,® which leads to the characterisation of legal reasoning as a reason-
giving practice which allows for the rational assessments of norms. In 1992 he
published Begriff und Geltung des Rechts,” which has brought clarity in the
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muddled question of the relationship between law and morality, or more
precisely, between moral, ethical, prudential and legal reasoning. Law is
described as a system of legal norms that claims to be right or just. The cor-
rectness of legal norms is thus internally related to justice. Extremely unjust
norms are not only dubiously legitimate in normative terms, but they are also
legally invalid .'° Between these two works, Alexy published 4 Theory, which,
as will be considered in more detail in the remaining of this introduction, has
been recognised as a major contribution to both structural and substantive the-
ories on fundamental rights, and as a master general exposition of German
constitutional law. Given the breadth and depth of his work, it is hard not to
conclude that Alexy is one of the major modern legal philosophers, on a par
with Hans Kelsen, H.L.A. Hart, Ota Weinberger, Ronald Dworkin, Neil
MacCormick and Joseph Raz.

There are four main reasons why this volume focuses on A4 Theory. It seems
to us that Alexy has managed to develop a structural and substantial general
theory of fundamental rights, the applied relevance of which goes clearly
beyond the interpretation of the fundamental rights provision of the 1949
German Constitution (as tested in the fourth part of the book). We are further
convinced that the theory and application of fundamental rights is one of the
key questions, if not the key question, in democratic, constitutional states.

First, A Theory is above all a sophisticated and exact structural theory of
fundamental rights, which enhances analytical clarity in legal reasoning.
Alexy’s characterisation of the scope of rights and rights limits, his examina-
tion of the question of the inalienable core of fundamental rights, and his
three-fold distinction between rights to something, liberties and powers are
among the many analytical contributions of the book. All of them are closely
related to the central insight of A Theory, namely, that fundamental rights are
mainly and foremostly principles, not rules (the latter being characterised by
not allowing exceptions to their application).!! Principles are depicted as opti-
misation commands to be weighed and balanced according to the proportion-
ality principle in a particular situation, and not as deontological levers. This is
due to the fact that most reasoning on fundamental rights revolves around the
solving of conflicts between norms that call for balancing and accommodation
of different principles, and not the unconditional application of rules. In this
regard, his reconstruction of the principle of proportionality has proved a last-
ing contribution to the literature, regarded as such even by Alexy’s critics (the
second section of the book is indeed representative of such criticisms).

Second, A Theory also contains elements of a substantive theory of funda-
mental rights. This is so on two different (but related) accounts.

On the one hand, analytical sophistication allows Alexy to draw conclu-
sions which are relevant to a substantive theory of fundamental rights. To put



INTRODUCTION 3

it differently, one could say that analytical clarity contributes to clear-minded

substantive theory. Consider the following two examples:

e A Theory makes a clear distinction between fundamental rights positions
and subjective fundamental rights. Although the standard fundamental
rights position is a subjective right, fundamental rights comprise not only
subjective individual positions, but also collective goods. This entails that
a conflict between a subjective fundamental right (e.g., a civic right), and
a public policy aimed at rendering effective some collective good (e.g., one
closely attached to socio-economic rights, such as full employment) can-
not be sorted out by the simple expedient of affirming that the subjective
fundamental right should prevail. If the collective good also has a funda-
mental status, we are confronted with a fundamental rights conflict, which
requires weighing and balancing the conflicting fundamental rights posi-
tions at stake. Thus, a proper dissection of fundamental rights norms
shows that fundamental rights positions comprise not only subjective
rights, but also collective goods. And further, if the collective good also
has a fundamental status, we are confronted with a fundamental rights col-
lision, which requires weighing and balancing the conflicting fundamental
rights positions at stake. This helps us avoiding the unexplicited endorse-
ment of a liberist or libertarian substantive conception of fundamental
rights, which is a common connotation of fundamental rights (and one
contested in the fourth section of the book by Mattias Kumm). This theo-
retical setup renders possible assessing the merits of fundamental rights in
substantive terms, and not simply endorsing them on the basis of their
plain appearance as fundamental human principles. Or, to say it with not
so many words, a proper structural theory of fundamental rights helps us
avoiding unintended or ill grounded substantive choices.

e [t is usually claimed that it is pretty unproblematic to grant fundamental
status and full justiciability to civic and political rights because they are
defensive or negative rights, viz., because they only require the state to
refrain from doing something, and thus can be judicially enforced without
the judiciary exceeding its proper and legitimate role in a democratic legal
order. On the contrary, the justiciability of socio-economic rights should
be ruled out, given that they are protective or positive rights, entitling
right-holders to positive state action. Judicial review based on socio-
economic rights would come at the price of undermining the proper divi-
sion of labour between legislature, executive and judiciary, as judges would
be forced to second-guess what it would be appropriate that the legislature
should do. However, Alexy’s analytical dissection of fundamental rights
shows that this argument is only half true. On the basis of a proper analy-
sis of fundamental rights we can summarise that most fundamental rights,
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including civic and political ones, are bundles of both defensive and pro-

tective fundamental rights positions. This implies that the justiciability

argument should cut across a much less neat line than that pretending to
separate civic and political from socio-economic rights. '?

On the other hand, 4 Theory contains elements of a substantive theory of
fundamental rights proper. This is not surprising, given that in his Theory of
Legal Argumentation, Alexy had already formulated his special case thesis
(die Sonderfallthese), according to which legal reasoning is a special case of
general practical reasoning, viz., a variant of moral reasoning.'® The special
case thesis leads quite naturally to the characterisation of fundamental rights
as carriers of the practical morality which underpins the legal system. This
invites the exploration of the substantive content of fundamental rights, and
more specifically, the principles of liberty, equality and solidarity underscor-
ing the postwar Rechtsstaat. It is important to notice that Alexy considers all
three principles, and not merely the former two. Indeed, chapter 9 of A Theory
contains a case for the constitutional protection of rights fo entitlements in a
narrow sense, which are generally referred as socio-economic in the legal
orders of modern welfare states.

Third, 4 Theory is not only of relevance for (what practioners might find)
narrow theoretical reasons. The book is also one of the most authoritative
general expositions of German fundamental rights law. Despite Alexy’s mod-
est claim to be writing a theory of fundamental rights of “the [German] Basic
Law,”!* that is, a theory circumscribed to German positive law, it seems to us
that 4 Theory can and should be applied to other positive legal orders. In gen-
eral terms, the book contains elements of a structural and a substantive the-
ory of fundamental rights which should be helpful to practitioners and legal
operators dealing with the basic legal structure of any modern society. More
concretely, we would argue that German constitutional law has exerted a per-
vasive influence, directly and indirectly, over the constitutional law of many
states, and very particularly, European ones. On the one hand, it may not be
exaggerated to claim that German constitutional dogmatics has provided the
constitutional grammar according to which many European constitutions
have either been written, rewritten or interpreted. The German postwar tradi-
tion of constructing fundamental rights is indeed likely to leave its imprint
even on the common law, once fundamental rights have been brought home,
so to say, by the UK Human Rights Act 1998,'> as Rivers highlights in his
contribution to this volume. On the other hand, the constitutional law of the
European Union is the result of a process of progressive constitutional inte-
gration, framed by the core constitutional principles common to the Member
States of the Union.!® One of the national constitutions which has exerted a
decisive influence upon the common constitutional assets is, without doubts,
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the German one. This was indeed recently proven again with the solemn
proclamation of the Charter of Fundamental Rights of the European Union,!’
whose structure and content is heavily influenced by German fundamental
law (from the opening and key role assigned to the right to dignity to the rein-
forced protection of the right to private property). Menéndez explores this
question in chapter 8 by assessing the potential of Alexy’s theory when it
comes to fundamental rights reasoning in Europe. For these two sets of rea-
sons, Alexy’s theory is relevant to most, if not all, European legal orders.
Europeanisation through integration into the European Union and through
the discipline imposed by the European Convention of Human Rights had an
impact upon national fundamental rights norms. Even if the concrete funda-
mental rights rules which result from the weighing and balancing of funda-
mental rights norms in specific cases are in some cases divergent, such
differences are in most cases so that the solution affirmed in one legal system
would have been a plausible alternative in any other legal order (and indeed it
is not unconceivable that it may come to be also the fundamental right rule in
the other legal orders).

Fourth, Alexy’s theory constitutes a seminal contribution to the analysis of
how legal reasoning on fundamental rights is intimately connected to the
very foundations of democracy. On the one hand, democratic legitimacy pre-
supposes the mutual acknowledgment of fundamental rights, a necessary
but not sufficient condition for those subject to law also being capable of
recognising themselves (at least, that they could recognise themselves) as its
authors. They must be able to see themselves as rights-bearers as well as
subjects — as the ones who give themselves the rights they are to live by, so
to say. On the other hand, the subjection of democratic law to review on the
basis of its compliance with fundamental rights raises complicated institu-
tional questions, which cannot be reduced to technical constitutional engi-
neering. Is fundamental rights proofing better left to public debate? Is it
more appropriate to trust judges to review? Who are judges to quash demo-
cratically made law? Moreover, what is left of public autonomy, if law is
interpreted as the mere concretisation of a thick and wide constitutional pro-
gram? On the other hand, who are law-makers to disregard constitutionally
enshrined fundamental rights? Alexy might be read as holding justice to be
a more important value than democracy, which gives rise to problems that
Eriksen addresses in chapter 4. Indeed, the centrality of fundamental rights
reflects their condition as positive carriers of moral principles, which in their
turn contribute to morality by undertaking many coordinative functions.!
Law reduces transactions costs and information problems as it establishes
what is the right thing to do in practical contexts. This explains both the cen-
trality of fundamental rights in democratic debate, and the complexity of the
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issues involved. But not all issues, we might be allow to add, are equally
complex. Although many tend regularly to characterise fundamental rights
as a luxury which can only be afforded by those who need them less, namely
rich and democratic Western societies,'” we are periodically confronted with
dramatic facts which prove that the very survival of open democratic soci-
eties depends on taking fundamental rights seriously. Indeed, the conception
of law which underpins a good deal of the law and practice in the so-called
war on terror, not only in the United States, but also in Europe, is a dramatic
reminder of the practical implications of going from the characterisation of
law as a special case of practical reasoning?” back to a thick ethical concep-
tion of law which renders possible its unilateral instrumentalisation by
power. When we are confronted with arguments in favour of the juridifica-
tion of torture,?! the repudiation of international human rights law?* and the
constitutionalisation of full-range presidential power,? there are plenty of
reasons why fundamental rights protection remains a burning issue. Indeed,
it is sad that events since this volume was first conceived have dramatically
revealed the utmost importance of structural and substantial conceptions of
fundamental rights.

In editing this book, we have homogeneised the English translation of the
core concepts of Alexy’s constitutional theory, essentially following the stan-
dard set by Julian Rivers in the masterful English version of 4 Theory. Having
said that, we have departed in two instances from Rivers’ usage. All through
the book, we have rendered “Grundrechte” as fundamental rights, not as con-
stitutional rights. It seems to us that such a choice is mandated by the strong
connotations which the term has in the post-war constitutional practice of con-
tinental nation-states. On different but related grounds, we have rendered
“Optimierungsgebote™ as optimisation commands, and not as optimization
requirements. In both cases, we followed the standard translation approved by
Alexy before 2002.

II. CONTENTS OF THE VOLUME

The three-fold character of A Theory — as structural, substantial and applied
theory of fundamental rights — explains the wide breadth and scope of the con-
tributions to this volume.

The first section situates and revisits A Theory. In the first chapter, Alexy
revisits 4 Theory and further develops some of its leading themes. He
expands on the relation between fundamental rights and human rights, and
renders more precise his reply to Habermas’ criticisms, more specifically, his
well-known firewall and irrationality allegations. In addition, Alexy (1) elu-
cidates the concept of fundamental rights, and distinguishes three different
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conceptions of fundamental rights (formal, substantial and procedural);
(2) differentiates eight potential foundations of fundamental rights: religious,
intuitionist, consensual, socio-biological, instrumental, cultural, explicative
and existential. The German legal philosopher further claims that a deliberative-
democratic conception of fundamental rights domesticates the two latter jus-
tifications, as it is based on rendering explicit the pragmatic assumptions we
make when we make assertions, and also on the characterisation of assertion
as the most basic human experience; (3) shows that the rationality of balanc-
ing is a way of solving conflicts between principles; this is done by means of
explicating the rational insights which underlies the Law of Balancing with
the help of the Weight Formula.

The second section focuses on the structural elements of Alexy’s theory of
fundamental rights. Eriksen claims that Alexy’s constitutional theory might be
descriptively correct, but is normatively unacceptable. In democratic societies,
legal procedures are to ensure legally correct and rationally acceptable deci-
sions, that is, decisions that can be defended both in relation to legal statutes
and in relation to public criticism. But can the legal system via the discretion of
the judges itself really autonomously settle normative questions? The problem
is whether the substantial factors are legitimate, and whether the judges’ inter-
pretations of the situations are correct. Alexy’s conception of the legal dis-
course as a special variant of general practical reason blurs the distinction
between legislation and application. There is a danger of assimilating law and
morality and of overburdening the legal medium itself. Moral and legal ques-
tions point to different audiences, raise different validity claims and require dif-
ferent procedures for resolving conflicts. Further, by characterising judicial
application as a combination of justification and application discourses, Alexy
is bound to shift the authorship of legal norms from democratic legislatures to
judges and courts. His theory leads to a relativistic conception of correctness,
as at the end of the day what is correct is to be determined by the judges. The
author, who shares Alexy’s preference for deliberative democracy, favours a
variant of constitutional proceduralism hinged on discursive proceduralism
which sets the terms for a fair procedure of reason giving. This standard for cor-
rectness is imperfect but ensures that the substantial, “pre-political” principles —
such as conceptions of justice — entrenched in modern constitutions as basic
rights are subjected to discursive testing in a deliberative process. Tuori con-
trasts Alexy’s and Dworkin’s conception of legal principles. While both offer a
rather similar characterisation of the distinction between rules and principles,
Alexy fails to establish a further distinction between principles and policies.
This is problematic as it implies downplaying the deontological character of
principles (as also La Torre and Eriksen claim). This is so because his analyti-
cal approach to fundamental rights blinds Alexy to the central paradox of the
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modern conception of fundamental rights as limits to state power which are
established by state power and limits to law that are legal in themselves. This
paradox cannot be tackled merely analytically, but requires deconstructing the
very idea of modern law. Tuori proposes to distinguish between the surface
level of law, the legal culture and the deep structure of law. Fundamental rights
only act as limits of state power and of positive law if they are sufficiently sed-
imented in subsurface levels. La Torre puts forward nine challenges to Alexy’s
legal and constitutional theory. First, is not the purely semantic conception of
norm put forward by Alexy incompatible with a substantive idea of a rule of
recognition, and therefore, (and second), with the very idea of a legal system?
Third, La Torre contends that a proper distinction between rules and principles
will be precisely just the reverse of the one put forward by Alexy, because only
then the deontological character of principles will be properly acknowledged.
His fourth and fifth critique pertain to whether fundamental rights are to be
considered as a matter of principle, given that this entails their characterisation
as optimisation commands, and consequently, their “prescriptivisation.” He
further wonders whether Alexy’s three-stage theory of rights really does do
away the difference between interest or will-theories of rights (sixth); whether
his rejection of a neat distinction between discourses of justification and appli-
cation might not be descriptively accepted (seventh), but normatively unpalat-
able (echoing one of Eriksen’s central criticisms), and whether the nature of law
should not be immediately derived from the characterisation of legal discourses
(eighth). La Torre dwells at some length with one of the recurrent themes of the
book, namely, whether the law of balancing actually ensures the rationality of
judicial decisions, or, whether it is just a mask which hides the discretionality
of judges. Bernal offers a critical reconstruction of a key element of Alexy’s
constitutional theory, namely the principle of proportionality in a narrow sense,
that is, the balancing between competing principles, in light the recent publica-
tions of Alexy. By means of a detailed analysis of the law of balancing, the
weight formula, and the allocation of the burden of argumentation, Bernal
shows the transformation of Alexy’s understanding of the law of balancing and
of the burden of argumentation in the Postscript to the English translation of
A Theory. He claims that the weight formula contributes to the clarification of
the structure of argumentation, even if it cannot point to the one right answer in
each and every case. If only because there are several steps at which discretion
is bound to creep in, such as the assessment of the abstract weight of the com-
peting principles, or the empirical facts which determine the graduation of the
competing principles.

The third section is devoted to a structural component of Alexy’s theory
with manifold substantial implications, namely, his theory of the horizontal
effect of fundamental rights, that is, the binding effect of rights in relationships
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among individuals. Kumm rehearses a critical confrontation between Alexy’s
fundamental rights theory and Carl Schmitt’s characterisation of constitu-
tional states as total states. Kumm starts by challenging the widely expanded
characterisation of subjective fundamental rights as claims exclusively
against public authorities, as shields against public action, but not against pri-
vate action. He builds upon Alexy’s structural theory of fundamental rights,
and more precisely, upon the proportionality principle as a frame for legal
argumentation, to claim that the radiating force of fundamental rights entails
the constitutionalisation of all legal norms, including private law norms. And
that, consequently, fundamental rights do have horizontal effects. Indeed,
Kumm affirms that, substantially speaking, the consequences of affirming
that fundamental rights have direct or merely indirect horizontal effect are
not many. To accept one or the other conception has merely an impact upon
the way in which constitutional legal reasoning is structured. He finds that
Schmitt’s characterisation rightly points to the need of transcending the for-
malistic differentiation between public and private law, quite clearly anchored
in a liberal, but not necessarily democratic, political conception. But still,
Schmitt’s terminology obscures the real implications of the constitutionalisa-
tion of law and the affirmation of judicial review on constitutional grounds.
Constitutionalised legal orders are, at the end of the day, complete legal
orders, where the characterisation of legal reasoning as a special case of gen-
eral practical reasoning reveals a commitment to political justice.

The fourth section explores the extent to which Alexy’s theory of funda-
mental rights can be fruitfully applied to constitutional orders other than the
German one. Rivers aims at a double target; first, testing whether the first
2 years of case law on the UK Human Rights Act 1998 can be reconstructed
rationally, and if so, whether they tally with Alexy’s theory; second, assessing
whether Alexy’s fundamental rights theory is as structural as the German
philosopher claims it to be; by means of applying the theory to the British
fundamental rights practice, Rivers is able to detect the hidden institutional
assumptions implicit in many elements of Alexy’s fundamental rights theory.
The formal recognition of fundamental rights plays a central role in any the-
ory of fundamental rights. While the Human Rights Act 1998 does not intro-
duce a catalogue of fundamental rights proper, but the obligation to interpret
British law in line with (some of) the rights acknowledged in the European
Convention of Human Rights, British courts have derived fundamental rights
from the Act in a similar way as the German, Italian or Spanish constitutional
courts derive fundamental rights norms from their national constitutional
provisions. Similar points are raised on what concerns the horizontal effect of
fundamental rights and on the relationship between legislature and courts
under the principle of proportionality, and more specifically, the second law
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of balancing as defined in the Postscript to the English translation. Rivers
notices that Alexy’s assignment to Courts of the critical decision whether to
review or not the knowledge basis on which administrative or state action is
based, actually presupposes that the only alternative deciding body is a
majoritarian legislature and that the rights at stake are typical individual
rights against state action. But both presuppositions might not fit the facts of
the case. Menéndez aims at testing the extent to which Alexy’s theory can
bring clarity to fundamental rights reasoning in the European Union. First, it
is very helpful in understanding the validity basis of European constitutional
law. While the validity of fundamental rights norms in national constitutions
tends to be positive, that is, based on their enactment by the pouvoir con-
stituent, this is not exactly the case in Union law. Fundamental rights norms
stem from the constitutional traditions common to the Member States (and as
such they have a positive basis); but what is common is something to be
determined through a critical comparative approach. On such a basis, the
validity basis of fundamental rights norms in Union law is better approached
from the standpoint of a theory such as Alexy’s. Thus, it is not only the case
that the interpretation of fundamental rights norms in Union law renders
explicit the connection between law and general practical reasoning, but the
very individuation of the fundamental rights norms in the Union points to the
practical reconstruction of the constitutional traditions of the Member States,
and thus, to a connection to general practical reasoning. Second, it is claimed
that Alexy’s distinction between fundamental rights and ordinary rights, and
between individual subjective rights and collective goods establish the right
angle from which to systematise the fundamental rights provisions of the
Charter of Fundamental Rights of the European Union. Third, it also provides
an adequate theoretical perspective from which to analyse and adjudicate
conflicts between the basic economic freedoms enshrined in the founding
Treaties of the Union and the fundamental rights consolidated into the
Charter of Fundamental Rights. Fourth, and rather paradoxically, it reveals
the egalitarian potential of the case law of the Court on the principle of non-
discrimination on grounds of nationality.
The fifth section holds the bibliography of Robert Alexy.

NOTES

' A Theory of Constitutional Rights, Oxford: Oxford University Press, 2002 (hereafter, TCR).

2 Critical understood in a rather Kantian sense, as reason-giving examination, and thus elud-
ing both scepticism and dogmatism.

3 Cf. in general Neil MacCormick and Ota Weinberger, An Institutional Theory of Law, New
Approaches to Legal Positivism, Dordrecht: Kluwer, 1997.
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4 Cf. the path-breaking contribution of Jerzy Wroblewski in this book series, The Judicial
Application of Law, Dordrecht: Kluwer, 1992.

5 On critical legal studies and law and economics, see Owen Fiss, “The Death of Law,” 72 (1986)
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1. DISCOURSE THEORY AND FUNDAMENTAL
RIGHTS

The relation between discourse theory and fundamental rights is close, deep,
and complex. It comprises three dimensions, which are intrinsically connected.

I. THREE DIMENSIONS

The first dimension concerns the foundation or substantiation of fundamen-
tal rights. One might call this the “philosophical” dimension of fundamental
rights. The second concerns the institutionalization of fundamental rights. In
order to distinguish this problem from the first, one might call it “political.”
The third dimension concerns the interpretation of fundamental rights. This
problem might be classified as “juridical.” 1 will concentrate on the philo-
sophical and juridical problems.

II. THREE CONCEPTS OF FUNDAMENTAL RIGHTS:
FORMAL, SUBSTANTIAL AND PROCEDURAL

It is difficult to say how something can be substantiated, institutionalized, and
interpreted without having an idea about what it is that is to be buttressed by
reasons, transformed into reality, and made vivid by way of an interpretive
practice. The question of what fundamental rights are is the question of the
concept of fundamental rights. Where fundamental rights are concerned,
there are three kinds of concept: formal, substantial, and procedural.

A formal concept is employed if fundamental rights are defined as rights
contained in a constitution or in a certain part of it, or if the rights in question
are classified by a constitution as fundamental rights, or if they are endowed
by the constitution with special protection, for example, a constitutional com-
plaint brought before a Constitutional Court. Without any doubt, formal con-
cepts are useful, but they are not enough if one wants to understand the nature
of fundamental rights. Such an understanding is necessary not only for reasons
theoretical in nature, but also for reasons that concern the practice of apply-
ing the law. An example that illustrates this is Article 93(1) (no. 4a), Basic
Law of the Federal Republic of Germany, which provides that a constitutional
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complaint can be raised by anyone on the ground that his or her fundamental
rights qua rights, listed in the first part of the Basic Law under the heading
“Grundrechte,” or rights contained in Articles 20(4), 33, 38, 101, 103, and
104, have been infringed by a public authority. The second group contains,
inter alia, the classical habeas corpus rights. It seems, on the face of'it, to be
quite natural to conceive of all rights named in Article 93(1) (no. 4a) of the
Basic Law as fundamental rights. On closer inspection, however, this first
impression proves to be mistaken. This decidedly literal reading of Article
93(1) (no. 4a) would include too much. One item in the list is Article 38, Basic
Law. Article 38 not only grants — in the first sentence of its first paragraph —
the right of the citizen to vote, which can without difficulty be conceived of
as a fundamental right, but — in the second sentence of its first paragraph —
also grants rights that define the basic position of a representative, that is,
a member of the Bundestag. These rights, however, are fundamentally different
from the rights of the citizen against the state. They are rights that determine
the status of the representative not qua private person but as an element of the
organization of public power. The Federal Constitutional Court has therefore
decided that these rights cannot be defended by means of a constitutional
complaint, but only by an action between state organs, which is regulated in
Article 93(1) (no. 1).! The reason for this decision, which is a decision
against the wording of the constitution, is that the rights of representatives —
notwithstanding the fact that they are rights granted by the constitution — are
not fundamental rights in the proper sense of the word.

Such a claim, however, is only possible if there also exists a substantial
concept of a fundamental right, one that serves to revise results stemming
from the application of the formal concept. Thus understood, a substantial
concept of a fundamental right must include criteria that go above and
beyond the fact that a right is mentioned, listed, or guaranteed in a constitu-
tion. A classical example of such a substantial concept has been presented by
Carl Schmitt and Ernst Forsthoff.? They claim that the only genuine funda-
mental rights are defensive rights of the citizen against the state. To follow
Schmitt and Forsthoff here would be to accept an exclusively libertarian
understanding of fundamental rights. To be sure, there are good reasons to
include libertarian rights in a substantial concept of fundamental rights.
There are, however, also good reasons not to restrict this concept to these
rights. Protective rights, rights to organization and procedure, and social
rights ought not to be excluded from the club of genuine fundamental rights
merely because a concept follows the tradition. If one then decides to expand
the concept of a fundamental right, only one criterion seems to be adequate to
define a substantial concept of fundamental rights. It is the concept of human
rights. Again, there is a difference between the initial impression and what
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one arrives at upon reflection. On first glance it seems that a substantial con-
cept of fundamental rights is possible which simply defines fundamental
rights as human rights transformed into positive constitutional law. On this
basis, human and fundamental rights would become extensionally equivalent.
This, however, would count both as over- and under-inclusive. Constitutions
may contain rights that are not to be classified as human rights and there may
well be human rights that have not found entry into a certain constitution.
Still, one can, on closer inspection, take account both of these two possible
directions of divergence, and of an intrinsic relation between human and fun-
damental rights if one holds that fundamental rights are rights incorporated
into a constitution with the intention of transforming human rights into posi-
tive law.® This intention theory makes it possible to conceive of the catalogues
of fundamental rights of different constitutions as different attempts to trans-
form human rights into positive law. As with attempts generally, attempts to
transform human rights into positive law can be successful to a greater or
lesser extent. The intention theory has far-reaching consequences for the
philosophical problem of the foundation or substantiation of fundamental
rights. The foundation of fundamental rights is essentially a foundation of
human rights. By this means, a critical dimension is brought into the concept
of fundamental rights. If human rights qua rights that ought to be constitu-
tionally protected can be substantiated and if a constitution does not contain
these rights, then the foundation becomes a critique. This critique can lead to
constitutional reform or to a change in the constitution through constitutional
review. The latter shows that there is an intrinsic connection between the
philosophical and juridical problems. In any case, one point seems to be
clear: one cannot raise the question of the substantiation or foundation of fun-
damental rights without raising the question of the substantiation or founda-
tion of human rights.

The third concept of fundamental rights is procedural in character. This
concept mirrors the institutional problems of transforming human rights
into positive law. Incorporating human rights into a constitution and grant-
ing a court the power of judicial review with respect to all state authority is
to limit the power of parliament. In this respect, fundamental rights are an
expression of distrust in the democratic process. They are, at the same time,
both the basis and the boundary of democracy. Corresponding to this, there
is a procedural concept of fundamental rights holding that fundamental
rights are rights which are so important that the decision to protect them
cannot be left to simple parliamentary majorities.* The three concepts
are closely connected. An adequate theory of fundamental rights has to
address not only all three concepts but also the relations in which they stand
to each other.
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III. THE FOUNDATION OF FUNDAMENTAL RIGHTS

As already mentioned above, the intrinsic relation between constitutional and
human rights, which is expressed by the substantial concept of fundamental
rights, answers the question of why the problem of the foundation of funda-
mental rights is basically a problem of the foundation of human rights. That
is, if human rights can be substantiated, fundamental rights can, too, whereas
if human rights cannot be substantiated, then fundamental rights, too, must
remain without foundation. This state of affairs would have far-reaching conse-
quences for the legitimacy and interpretation of fundamental rights. The insight
that there is no foundation of fundamental rights without a foundation of
human rights makes it possible for us to treat the question of the foundation of
human rights as a part of the question of the foundation of fundamental rights.

The concept of human rights is highly contested for reasons both philo-
sophical and political in nature. It is not possible to take up this debate here,
and, happily, it is not necessary to do so either. The answer to the question of
whether a foundation of human rights is possible requires only a general idea
of what human rights are. The required general idea can be expressed by means
of a definition that employs five properties that serve to explain what human
rights are. According to this definition, human rights are, first, universal, sec-
ond, fundamental, third, abstract, and, fourth, moral rights that are, fifth, estab-
lished with priority over all other kinds of rights.’

On the basis of this definition, the question of how to substantiate human
rights can now be formulated as the question of how moral norms or rules that
grant, with priority, universal, fundamental, and abstract rights may be sub-
stantiated. This shows that the problem of the substantiation or justification of
human rights is nothing other than a special case of the general problem of
the justification of moral norms.

In order to be able to assess whether and to what degree discourse theory
is able to provide for a justification of human rights, it is necessary to have
considered other attempts at providing such a foundation. No attempt is per-
fect. Thus, the comparative concepts of being better and being good enough
play a pivotal role in the context of the foundation of human rights.

The theories about the justifiability of moral norms in general as well as those
theories that refer only to the justifiability of human rights can be classified in
many different ways. The most fundamental distinction is that between
approaches that generally deny the possibility of any such justification and
approaches claiming that some kind of justification is possible. The general
denial may have its roots in radical forms of emotivism, decisionism, subjec-
tivism, relativism, naturalism, or deconstructivism. The general assumption of
the possibility of a justification may well include one or more of these sceptical
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elements, but it insists that there exist the possibility of giving reasons for human
rights, reasons that can raise a claim to objectivity, correctness, or truth.

The approaches reflecting this latter view differ greatly. This does not,
however, preclude various combinations. Eight approaches shall be distin-
guished here.

The first is the religious model. A religious substantiation of human rights
provides for a very strong foundation. Whoever believes that human beings
are created by God in his own image has a good reason for considering
human beings as having value or dignity. This value or dignity is a good basis
for human rights. These strong reasons serve, however, as reasons only for
those persons who believe in God and his creation of man in his own image.
The same applies to all other kinds of religious arguments.

The second approach is the intuitionistic one. Human rights are justified
according to the intuitionistic model if it is claimed that they are self-evident.
Self-evidence, however, does not count as a reason if it is possible not to share
the self-evidence without thereby exposing oneself to any reproach other than
that one does not share this form of self-evidence. If intuitionism is not
embedded in reasoning, it boils down to emotivism. If it is embedded in argu-
ments, it is no longer intuitionism. Self-evidence can be the result of argu-
ment, but it is not a substitute for argument.

The third approach is the consensual one. If a consensus is nothing more
than a mere congruence of beliefs, then consensualism is nothing other than
collective intuitionism. Its only source of objectivity is the fact of congruence.
If this congruence embraces all human beings and if it is stable, then it ought
not to be underestimated. Even then, however, reasons for the concurrent
beliefs can be demanded. Once consensus is connected with argument, the
approach is more than a merely consensual approach. It moves in the direction
of discourse theory. If the consensus is not complete, the role of reasons counts
more than mere majorities, which might well be based on bad arguments.

The intuitionistic and the consensual models are based on beliefs or claims
without argument. The forth approach dismisses even beliefs and claims,
substituting them for behaviour. It is the biological or, more precise