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Comparative media Law 
and ethiCs

providing practical and theoretical resources on media law and ethics for the 
United Kingdom and United states of america and referencing other legal juris-
dictions such as France, Japan, india, China and saudi arabia, Comparative Media 
Law and Ethics is suitable for upper undergraduate and postgraduate study and 
for professionals in the media who need to work internationally.

the book focuses on the law of the United Kingdom, the source of common 
law, which has dominated the english-speaking world, and on the law of the Usa, 
the most powerful cultural, economic, political and military power in the world. 
media law and ethics have evolved differently in the Usa from the UK. this book 
investigates why this is the case.

in one chapter tim Crook considers other media law jurisdictions:

common law – a focus on india – the biggest democracy in the world and the •	
largest middle class
civil	law	–	a	focus	on	France	–	the	influential	founder	of	the	European	Union	•	
and host country for the eChr at strasbourg
socialist law – a focus on China – the country with the highest economic •	
growth and largest population
Islamic	law	–	a	focus	on	Saudi	Arabia	–	one	of	the	most	influential	sources	of	•	
legal religiosity.

tim Crook analyses media law, as it exists, the ethical debates concerning 
what the law ought to be, and the historical development of legal and regulatory 
controls of communication. Underlying concepts discussed include the subject of 
media jurisprudence – the study of the philosophy of media law; media ethicology 
– the study of the knowledge of ethics/morality in media communication; and 
media	ethicism	–	the	belief	systems	in	the	political	context	that	influence	journal-
istic conduct and content. throughout, media law and regulation are evaluated 
in terms of their social and cultural context.

the book has a companion website – www.ma-radio.gold.ac.uk/cmle – providing 
complementary resources and updated developments on the topics explored.

if you need to compare different law and ethics systems, are studying interna-
tional journalism or want to understand the legalities of working in the media in 
different	jurisdictions,	then	you	should	find	this	an	important	and	useful	guide.

Tim Crook is senior Lecturer in media Law and ethics and head of radio at 
Goldsmiths College, University of London, as well as being a visiting instructor 
on media Law to the British Broadcasting Corporation. he has worked profes-
sionally	 in	radio,	 theatre,	 television	and	film	as	a	 journalist,	producer,	director	
and sound designer for more than 30 years and has won more than 60 awards 
for drama, journalism and production. his previous publications include Radio 
Drama (1999) and International Radio Journalism (1997).
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aBBreviations

note on case law citations: in the text UK and Us case law citation is 
simplified	 into	a	 system	of	abbreviations	 for	 the	convenience	of	people	
not familiar with the discipline of law. this means there will be an indi-
cation of the parties e.g. a v B, a simple acronym for the court, e.g. hL 
stands for house of Lords, and then the year of the ruling. the table of 
case law in the Bibliography uses traditional professional and scholarship 
case law citations.

aBa american Bar association
aCLU american Civil Liberties Union
adr alternative dispute resolution
AG	 Attorney	General	–	government	law	officer	in	UK	or	USA
AIDS	 Acquired	immune	deficiency	syndrome
ap associated press (Us news agency)
appeals Cir Us Us Federal appeals Circuit
asBo anti-social Behaviour order (British law)
ate after the event insurance in english and welsh legal 

proceedings
aust. hC australian high Court
BBC British Broadcasting Corporation
BCe Before Common era
Bnp British national party (far-right political organization in 

UK politics)
BsC Broadcast standards Commission (former regulatory 

body for broadcasting in UK)
Bv Besloten vennootschap (dutch equivalent of Ltd in UK 

or inc in Usa)
CBs Columbia Broadcasting system (Usa)
CFa Conditional Fee agreement
Cia Central intelligence agency
CKB Court of the King’s Bench (higher english court in early 

nineteenth century)
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CmLpC Comparative media Law and policy Centre for socio-
Legal studies, University of oxford

Coa Civ Court of appeal Civil division 
Coa Crim Court of appeal Criminal division 
Coe Court of exchequer (higher english court in early 

nineteenth century)
Cps Crown prosecution service
dC Us Us Federal district Court
dna deoxyribonucleic acid
dpp director of public prosecutions
eC european Community
eChr european Court of human rights (human rights court 

based in strasbourg)
eCJ european Court of Justice (eU court based in 

Luxembourg)
Ecofin	 The	European	Council	of	Economic	and	Finance	

ministers
eU european Union
ex p ex parte
FBi Federal Bureau of investigation
FCC Federal Communications Commission
FdC Federal district Court
Foi Freedom of information
Foia Freedom of information act
FtC Federal trade Commission
G8 an annual international forum for the heads of 

government for eight leading countries in the northern 
hemisphere including Canada, France, Germany, italy, 
Japan, russia, the United Kingdom, the United states 
and representation from the european Union.

GBp Great Britain pounds
hC high Court
hCJ high Court of Justiciary (scotland)
hL house of Lords
HO	 Home	Office	(UK)
hrh his/her royal highness (courtesy address for members 

of the British royal Family)
iCC international Criminal Court
iCCpr international Covenant on Civil and political rights
iChrp international Council on human rights policy
iCtY international Criminal tribunal for the former 

Yugoslavia
iipa intelligence identities protection act 1982 (Us) 
irn independent radio news
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isp(s) internet service provider(s)
itC independent television Commission (former regulatory 

body for regulating UK independent television)
itn independent television news
itv independent television (UK)
JCpvC Judicial Committee of the privy Council
LvF Loyalist volunteer Force (northern ireland)
mepo metropolitan police (London)
mGn mirror Group newspapers
mi5 British security service
mi6 British secret intelligence service
mLrC media Law resource Centre (Usa)
mLrJC media Law and restorative Justice Commission (a 

proposed body to reform retributive media law and 
regulatory processes)

mod British ministry of defence
mp(s) member(s) of parliament (UK)
mps metropolitan police service
msBp munchausen syndrome By proxy
na narcotics anonymous
nato north atlantic treaty organization
n.d. Cal. north district Court of California in the Us Federal 

legal system
nGo non-governmental organization
nhs national health service (UK)
npC national people’s Congress (China)
npr national public radio (Us)
nsa Us national security agency
nsK newspaper publishers and editors association (Japan)
nUJ national Union of Journalists (Great Britain and 

ireland)
Ofcom	 Office	of	Communications	(UK)
OSA	 Official	Secrets	Act
pCC press Complaints Commission (UK)
phd doctor of philosophy
pow prisoner of war
QBd Queen’s Bench division of the high Court of england 

and wales
QC Queen’s Counsel
r v regina versus (Latin term representing the King/Queen 

as prosecutor or taking civil legal action on behalf of the 
UK state)

rCFp reporters Committee for the Freedom of the press
ripa regulation of investigatory powers act 2000 (UK)
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rsF reporters sans Frontières
sC Us Us supreme Court
sCs scottish Court of session
shJ scottish high Court of Justiciary
sis secret intelligence service (UK)
sJC supreme Judicial Council of saudi arabia
sLapp strategic Lawsuits against public participation
soe special operations executive (British second world 

war foreign intelligence and subversion agency)
tna the national archives (UK)
trips trade-related aspects of intellectual property rights
UCC Universal Copyright Convention
UK United Kingdom
UKip United Kingdom independence party
Un United nations
UNESCO	 United	Nations	Educational,	Scientific	and	Cultural	

organization
UnhrC United nations human rights Committee
Unts United nations treaty series
UrhG Urheberrechtsgesetz (German copyright law)
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Us 2nd Cir. second appeals Circuit of the Us Federal courts system
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Us 5th Cir. Fifth appeals Circuit of the Us Federal courts system 
Us sC Us supreme Court
Usa United states of america
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wCt world Copyright treaty
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wipo world intellectual property organization
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1

primarY media Law oF 
the UK and Usa

the purpose of this book is to investigate the media law and ethics of 
the United Kingdom and United states of america with some reference 
to other legal jurisdictions, primarily France, Japan, india, China and 
Saudi	Arabia.	The	focus	on	the	UK	and	USA	is	justified	by	the	fact	that	
the United Kingdom is the source of common law, which has dominated 
the english-speaking world and the Usa is the most powerful cultural, 
economic, political and military power in the world. Us media law and 
ethics have evolved differently from the UK. this book tries to investigate 
why this is the case. the book is supported by a companion website at: 
www.ma-radio.gold.ac.uk/cmle which aims to complement each chapter, 
and to provide updated information on the topics and multi-media 
resources to encourage further research and exploration of the subject.

the international perspective is continued through a brief analysis of 
other media law jurisdictions: common law (india – biggest democracy in 
the	world	and	largest	middle	class);	civil	law	(France	–	influential	founder	
of the european Union and host country for the european Court of 
human rights [eChr] at strasbourg); socialist law (China – country with 
highest economic growth and largest population) and islamist law (saudi 
Arabia	–	most	influential	source	of	legal	religiosity).	There	is	consensus	at	
the time of writing that the media law systems of China and saudi arabia 
operate within the context of authoritarian societies, where the nature of 
democratic accountability is limited in some proportion to the nature of 
media freedom enjoyed in those countries. reference is made to media 
law in Japan because it is the second largest economy in the world and 
is	considered	to	have	a	hybrid/composite	system	of	law	influenced	by	the	
civil and common law doctrines.

the key difference between the UK and Usa is that the First amendment 
of the Us constitution sets out an absolutist principle asserting an unqual-
ified	right	to	freedom	of	the	press.	In	history	and	present-day	reality	the	
First amendment does not have an absolute remit, but it does ensure that 
freedom of expression and media freedom could be said to be more of a 
trump card in balancing other rights as compared to the situation in the 
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2

primarY media Law oF the UK and Usa

United Kingdom. the UK parliament at westminster incorporated the 
european Convention on human rights into legislation in 1998 (enacted 
october 2000), and article 10 on freedom of expression is substantially 
qualified.	The	contrasting	principles	are	set	out	in	Table	1.1.
Article	10(1)	of	the	Human	Rights	Act	is	significantly	qualified	by	10(2)	

which states:

the exercise of these freedoms, since it carries with it duties and 
responsibilities, may be subject to such formalities, conditions, restric-
tions or penalties as are prescribed by law and are necessary in a 
democratic society, in the interests of national security, territorial 
integrity, or public safety, for the prevention of disorder or crime, for 
the protection of health or morals, for the protection of the reputa-
tion or rights of others, for preventing the disclosure of information 
received	in	confidence,	or	for	maintaining	the	authority	and	imparti-
ality of the judiciary.

The	US	First	Amendment	is	not	qualified	in	this	way.	Its	absolutist	impli-
cation prompted the supreme Court Justices Black and douglas, in the 
1964 case of Sullivan v New York Times, to speculate that the statement that 
‘Congress shall make no law’ abridging speech and press freedoms meant 
Congress could make no law. Sack on Defamation suggested ‘nothing short 
of an absolute prohibition of libel judgments against the press would, in 

Table 1.1 The	differences	in	defining	UK	and	US	freedom	of	expression

United States of America United Kingdom:

Constitutional principle guaranteeing 
freedom of expression

Legislative principle guaranteeing 
freedom of expression

‘Congress shall make no law 
respecting an establishment of 
religion, or prohibiting the free 
exercise thereof; or abridging 
the freedom of speech, or of the 
press; or the right of the people 
peaceably to assemble, and to petition 
the government for a redress of 
grievances.’

it is to be noted that the First 
amendment guarantees freedom of 
speech and freedom of the press. it 
is therefore possible to construct a 
social and constitutional role for the 
press/media which is in addition to an 
individual’s right to free speech.

article 10, Freedom of expression:

‘1. everyone has the right to freedom 
of expression. this right shall include 
freedom to hold opinions and to 
receive and import information and 
ideas without interference by public 
authority and regardless of frontiers. 
this article shall not prevent states 
from requiring the licensing of 
broadcasting, television or cinema 
enterprises.’

article 10(1) appears to subsume the 
idea of freedom of the media within 
‘freedom of expression’.
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3

Plate 2 the supreme 
Court building in 
washington dC. the 
Court is responsible 
for media law 
rulings that are said 
to give journalists 
more freedom to 
publish than their 
counterparts in 
Britain.

Plate 1 the Lady 
of Justice statue at 
the top of the dome 
of the old Bailey in 
London does not 
wear a blindfold, a 
metaphor for the 
aspiration to open 
justice in criminal 
proceedings. 
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their opinion, assure freedom from verdicts based on the unpopularity 
of defendants or their ideas and from the limitation on free debate that 
follows upon such verdicts.’ (sack 2003: 1–9)

professor eric Barendt contends that free speech utopia engendered 
by the idea that there can be no laws restricting the conduct of communi-
cation was sensibly scotched when Justice holmes observed in 1919 that 
the ‘most stringent protection of free speech would not protect a man in 
falsely	shouting	fire	in	a	theatre	and	causing	a	panic.’	(Schenck	v	US,	SC	
Us 1919) Barendt believes the douglas and Black constituency of media 
jurisprudence is as dead as the dodo:

the absolutist position is also untenable because the regulation, and 
on	occasion	even	the	prohibition,	of	speech	may	be	justified	to	protect	
the free speech rights of others. even meiklejohn, who took a very 
wide view of the protection to be afforded political speech under the 
First amendment, recognized that addresses at public meetings could 
be limited and cut short on valid speech grounds. absolutists can try 
to defend their corner by asserting that ‘abridging’ does not cover all 
forms of regulation and that ‘the freedom of speech’ is not the same 
as ‘speech’, so that rightly understood the term does not exclude 
restrictions on some modes of expression. (meiklejohn 1960: 19–20) 
But really the game is up, the poverty of literalism laid bare.

(Barendt 2005: 49–50)

The prospect of restorative justice

But would it be wise to fully subscribe to Barendt’s eloquent debunking of 
media freedom absolutism? what would happen in a liberal democracy if, 
for example, the law of defamation were abolished? would political and 
social institutions and the economic infrastructure fail? if it is accepted 
that the information age has generated bottom-up methods of global 
media publication through internet and twitter etc., can it not be argued 
that	any	victim	of	false	and	unjustifiable	attack	on	reputation	has	an	equal	
publication remedy? invasions and abuses of privacy can be handled 
socially by the ethic of forgiveness and compassion. when a city’s elec-
tronic	traffic	control	systems	fail,	does	it	necessarily	follow	that	motorists	
are incapable of socially taking personal responsibility for their driving 
and avoiding collisions and gridlock? Justices Black and douglas have left 
seeds that could develop a much softer body of media jurisprudence and 
ethics. it is indeed possible and rather exciting to develop a discourse of 
media power attenuation based on the doctrine of restorative justice. if 
there were an absolutist First amendment-style constitutional prohibition 
against media laws in the UK and the Usa, could they not be replaced by 
a constitutional process of restitution, apology and right to reply?
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all of the capitalist disincentives of media legal costs engendering 
‘chilling effects’ and strategic Lawsuits against public participation could 
be eradicated. publishers and claimants, including government and 
judicial authorities, could consent to a participation in quasi-legal and 
regulatory rituals of arbitration, understanding and apology, negotiated 
in supervised conferences. disputes between publishers and complain-
ants would be solved by discussion and, where necessary, restitution by 
apology and retraction.

Roots of US media freedom culture

r. Bruce rich writes that the roots of media freedom have been planted 
in United states history and culture very deep indeed:

Underlying these First amendment guarantees is the belief that the 
key to effective government is an informed citizenry, one that is not 
told by the government what is right, but instead makes those deter-
minations itself, through its own education. armed with the knowl-
edge provided to them in a free ‘marketplace of ideas’, these citizens 
elect	 officials	 who,	 with	 the	 citizens’	 informed	 consent,	 steer	 the	
government on its proper course.

(rich 1995: 1)

the political philosophical spirit underpinning these words is rich with 
the heritage of John Locke, thomas paine, Jeremy Bentham and John 
stuart mill. in contrast, nick Braithwaite was writing in 1995 that part of the 
explanation of media libel defendants having such a hard time in england 
lies in the nature of Britain’s unwritten and disordered constitution:

– really no more than a set of unwritten conventions, habitually 
observed. english libel law, unfettered by constitutional constraints or 
a statutory press code, sets a high value upon the protection of private 
reputation and has traditionally paid mere lip-service to the social 
utility in freedom of expression. above all, it has failed to balance the 
private right with attention to public interest considerations …

(Braithwaite 1995: 85)

the debate between the rights of a free media and the reputation and 
privacy	interests	of	private	citizens,	public	figures,	corporations	and	state	
bodies is undoubtedly the backbone to the analytical discourse of this 
book. Both corners have varied and intriguing constituencies of argu-
ment and opinion. rich asserts that the marketplace of ideas should be 
expected to be rough and tumble, cut and thrust, and should accept the 
irresponsible in human communication as much as the responsible:
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on the theory that no one, authoritarian voice possesses all wisdom, or 
the ‘truth’, it has been our perspective that the truth can only emerge 
through	the	clash	of	conflicting	ideas.	The	result	of	this	process	can	be	
very strong and passionate debate. Unpleasant, harsh and unpopular 
statements can be published, critical of the status quo and of current 
government	officials	and	policy.	Such	a	policy	of	rejecting	one	voice	in	
favour of many, of making room for the minority point of view along-
side the majority, of not merely tolerating, but actively encouraging, 
criticism of government, is the basis of the Us system of free speech 
and press. as one of our distinguished judges, Learned hand, wrote 
of this policy some years ago: ‘to many this is, and always will be, 
folly; but we have staked upon it our all.’

(rich 1995: ibid.)

it remains a fact that there are more people in the world not enjoying 
the liberties and freedom of democracy experienced by UK and Us 
citizens. my father, Captain John h. Crook, died in 1986 with a copy 
of alexander solzhenitsyn’s forensic exposure of the injustice of soviet 
persecution of political dissent on his bed. and he once told me in his last 
days that we should never forget one of the lessons of his life: ‘there are 
only	two	steps	from	tyranny:	the	first	is	when	you	deny	a	journalist	the	
right to ask unpopular questions; the second is when you deny a lawyer 
the right to defend unpopular causes.’ this is what he fought for on the 
battlefield	of	Normandy	in	1944	and	for	which	many	of	his	fellow	officers	
and soldiers died.

in the Usa and UK there has been a battle over just how much 
supremacy ‘freedom of expression’ and ‘freedom of speech and the press’ 
have over other rights. it would appear that the Us First amendment has 
been given priority in many supreme Court rulings. But as the British 
journalist and media law professor marcel Berlins observed, the situation 
in Britain is a matter of conjecture:

in 1994, the appeal court judge Lord Justice hoffmann said: ‘it 
cannot be too strongly emphasised that outside the established excep-
tions, or any new ones that parliament may enact in accordance with 
its obligations under the Convention, there is no question of balanc-
ing freedom of speech against other interests. it is a trump card which 
always wins.’ hoffmann’s card-game analogy has resulted in a contro-
versy that still continues and is the crux of the question: is freedom of 
expression a superior right?

(Berlins 2003: 34)

media communicators in Britain may argue that hoffmann’s hoped-for 
ace of spades has turned into something of a joker. despite a plethora of 
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rhetoric on how important to democracy freedom of expression is, the 
legal game at the time of writing would appear to operate as a balancing 
exercise, with the conduct and content of media publication subject to an 
intense focus and every case being decided on its merits. But it might be 
argued that the jurisprudential opportunity to make freedom of expres-
sion the paradigm in any balancing exercise is provided by the 1998 
human rights act legislation. when the proposed act was being debated 
in parliament, the then chairman of the press Complaints Commission, 
Lord wakeham, successfully inserted section 12(4), which states:

the court must have particular regard to the importance of the 
Convention right to freedom of expression and, where the proceed-
ings relate to material which the respondent claims, or which appears 
to the court, to be journalistic, literary or artistic material (or to 
conduct connected with such material), to –
(a) the extent to which –

(i) the material has, or is about to, become available to the 
public; or

(ii) it is, or would be, in the public interest for the material to be 
published;

(iii) any relevant privacy code.
(Christie and tugendhat 2002: 629–39)

the legislation appears to give the media in Britain the opportunity 
to take the initiative on what privacy means. in their professional codes 
they	 can	 nuance	 and	 redefine	 the	 nature	 of	 privacy	 in	 the	 context	 of	
media communication. Furthermore, media lawyers can argue much 
more strongly that this statutory power emphasizes particular regard to 
the importance of freedom of expression. But the courts argue they have 
been compelled to recognize a legal right to respect for privacy because 
sections 2 and 6 of the human rights act 1998 oblige them to take into 
account eChr jurisprudence and give effect to convention rights. the 
right to reasonable expectation of privacy for private information has 
been	grafted	onto	the	existing	law	of	confidentiality.	The	courts	also	have	
to qualify particular regard to freedom of expression in section 12(4) 
with	public	interest	justification	and	a	balancing	exercise	with	the	right	to	
respect for privacy.
It	could	also	be	argued	that,	as	Parliament	has	not	statutorily	defined	

‘public interest’, media communicators and journalists could wrestle the 
initiative	on	the	definition	from	the	judiciary	through	their	professional	
codes.	The	 jurisprudential	 and	 journalistic	 lexicon	 on	defining	 ‘public	
interest’ and ‘public concern’ is elastic and rich in British and overseas 
sources. several senior judges in Britain in Court of appeal and house 
of Lords rulings have underlined the concept of public interest lying in 
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a marketplace of ideas that has to recognize popular and entertainment 
objectives that sustain the viability of journalism. the rhetoric is probably 
borrowed from the dissenting legal view of Us supreme Court Justice J. 
holmes:

But	when	men	have	realized	that	time	has	upset	many	fighting	faiths,	
they may come to believe even more than they believe the very foun-
dations of their own conduct that the ultimate good desired is better 
reached by free trade in ideas – that the best test of truth is the power 
of the thought to get itself accepted in the competition of the market, 
and that truth is the only ground upon which their wishes can be 
carried out.

(abrams v Us, sC Us 1919)

For example, in 2002, the then Lord Chief Justice, Lord woolf, in his 
appeal Court ruling that a premiership footballer was not entitled to have 
privacy over the exposure of adulterous relationships in a sunday news-
paper, declared:

Where	 an	 individual	 is	 a	 public	 figure	 he	 is	 entitled	 to	 have	 his	
privacy	respected	in	the	appropriate	circumstances.	A	public	figure	
is entitled to a private life. the individual, however, should recognise 
that because of his public position he must expect and accept that 
his actions will be more closely scrutinised by the media. even trivial 
facts	relating	to	a	public	figure	can	be	of	great	interest	to	readers	and	
other observers of the media. Conduct which in the case of a private 
individual would not be the appropriate subject of comment can be 
the	proper	 subject	 of	 comment	 in	 the	 case	of	 a	public	figure.	The	
public	figure	may	hold	a	position	where	higher	standards	of	conduct	
can	be	rightly	expected	by	the	public.	The	public	figure	may	be	a	role	
model whose conduct could well be emulated by others. he may set 
the	fashion.	The	higher	the	profile	of	the	individual	concerned	the	
more likely that this will be the position. whether you have courted 
publicity or not you may be a legitimate subject of public attention. 
if you have courted public attention then you have less ground to 
object to the intrusion which follows. in many of these situations it 
would be overstating the position to say that there is a public interest 
in the information being published. it would be more accurate to say 
that the public have an understandable and so a legitimate interest 
in being told the information. if this is the situation then it can be 
appropriately taken into account by a court when deciding on which 
side of the line a case falls. the courts must not ignore the fact that 
if newspapers do not publish information which the public are inter-
ested in, there will be fewer newspapers published, which will not be 
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in the public interest. the same is true in relation to other parts of 
the media. […]

in drawing up a balance sheet between the respective interests of 
the parties courts should not act as censors or arbiters of taste. this 
is	 the	 task	of	others.	 If	 there	 is	not	a	 sufficient	case	 for	restraining	
publication the fact that a more lurid approach will be adopted by the 
publication than the court would regard as acceptable is not relevant. 
if the contents of the publication are untrue the law of defamation 
provides prohibition. whether the publication will be attractive or 
unattractive should not affect the result of an application if the infor-
mation is otherwise not the proper subject of restraint.

(a v B Coa Civ 2002)

Lord woolf ’s ratio decidendi is the approach to balancing freedom of 
expression and privacy that most British editors and journalists would 
like the judiciary to extend from prior restraint hearings to the trial of 
substantial media law disputes. Baroness hale, in her speech in the house 
of Lords ruling that, on a narrow margin of 3 to 2, accorded the model 
naomi Campbell a privacy ruling on the tabloid publication of her photo-
graph in a Chelsea street which linked her to her medical treatment for 
drug addiction, also acknowledged that there was validity in the idea that 
press freedom needs to breathe in the media marketplace:

put crudely, it is a prima donna celebrity against a celebrity-exploiting 
tabloid	newspaper.	Each	 in	 their	 time	has	profited	 from	 the	 other.	
Both are assumed to be grown-ups who know the score. on the one 
hand is the interest of a woman who wants to give up her dependence 
on illegal and harmful drugs and wants the peace and space in which 
to	pursue	 the	help	which	 she	finds	useful.	On	 the	other	hand	 is	 a	
newspaper which wants to keep its readers informed of the activities 
of	celebrity	figures,	and	to	expose	their	weaknesses,	lies,	evasions	and	
hypocrisies. this sort of story, especially if it has photographs attached, 
is	just	the	sort	of	thing	that	fills,	sells	and	enhances	the	reputation	of	
the	newspaper	which	gets	it	first.	One	reason	why	press	freedom	is	
so important is that we need newspapers to sell in order to ensure 
that we still have newspapers at all. it may be said that newspapers 
should be allowed considerable latitude in their intrusions into private 
grief so that they can maintain circulation and the rest of us can then 
continue to enjoy the variety of newspapers and other mass media 
which are available in this country. it may also be said that newspa-
per editors often have to make their decisions at great speed and in 
difficult	circumstances,	so	that	to	expect	too	minute	an	analysis	of	the	
position is in itself a restriction on their freedom of expression.

(Campbell v mGn hL 2004 para. 143)
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But Baroness hale did not stop there. she decided that the investi-
gation and intrusion into naomi Campbell’s mental and physical health 
was no longer a trivial product of popular newspaper coverage of global 
celebrity. the privacy right in these circumstances deserved to be elevated 
to a position of sensitivity and consideration:

i start, therefore, from the fact – indeed, it is common ground – that 
all of the information about miss Campbell’s addiction and attend-
ance at na which was revealed in the mirror article was both private 
and	 confidential,	 because	 it	 related	 to	 an	 important	 aspect	 of	Miss	
Campbell’s physical and mental health and the treatment she was 
receiving for it. it had also been received from an insider in breach 
of	confidence.	That	simple	fact	has	been	obscured	by	the	concession	
properly made on her behalf that the newspaper’s countervailing 
freedom of expression did serve to justify the publication of some of 
this information. But the starting point must be that it was all private 
and	its	publication	required	specific	justification.

(ibid.: para. 148)

in the balancing exercise between article 10 (freedom of expression) 
and article 8 (right to respect for privacy) the Law Lord was driven to 
investigate a method of jurisprudentially measuring the value and worth 
of the free speech right being asserted. in the process she came up with a 
hierarchy and it is implied that publication of intimate and private matters 
that simply entertain and interest the public as popular newspaper and 
magazine consumers was at the bottom of the ladder:

there are undoubtedly different types of speech, just as there are 
different types of private information, some of which are more 
deserving of protection in a democratic society than others. top of 
the list is political speech. the free exchange of information and ideas 
on matters relevant to the organisation of the economic, social and 
political life of the country is crucial to any democracy. without this, 
it can scarcely be called a democracy at all. this includes revealing 
information	about	public	figures,	 especially	 those	 in	 elective	office,	
which would otherwise be private but is relevant to their participa-
tion in public life. intellectual and educational speech and expression 
are also important in a democracy, not least because they enable the 
development of individuals’ potential to play a full part in society and 
in our democratic life. artistic speech and expression is important 
for similar reasons, in fostering both individual originality and crea-
tivity and the free-thinking and dynamic society we so much value. 
no doubt there are other kinds of speech and expression for which 
similar claims can be made.
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But	it	is	difficult	to	make	such	claims	on	behalf	of	the	publication	
with which we are concerned here. the political and social life of the 
community, and the intellectual, artistic or personal development of 
individuals, are not obviously assisted by poring over the intimate 
details of a fashion model’s private life.

(ibid.: paras 148–50)

the free press and freedom of expression lobby in UK could argue that 
there are not enough jurists in case law and academic writing who empha-
size	that	freedom	of	expression	is	defined	as	much	by	the	exercise	of	irre-
sponsibility as of responsibility. and on both sides of the atlantic we must 
be entitled to consider academic texts particularly where the discourse 
in case law is sparse, lacking in diversity and plurality. in 2005 professor 
John durham peters jumped into the debate over free speech and the 
liberal tradition with Courting the Abyss. he sought to robustly challenge 
some of the maxims at the centre of the american marketplace of ideas 
and free speech toleration that has been fostered through liberal First 
amendment supreme Court rulings during the twentieth century. and 
he has endeavoured to engage in anglo-american comparative analysis:

a faith in the power of the airing of ideas to reveal truth over the din 
of public relations and the dullness of public ignorance still pops up 
often and in the strangest places. ‘i believe in the right of people to 
judge the truth for themselves in the court of public opinion,’ said 
mick hume, editor of LM [Living Marxism] magazine, in an impor-
tant British libel trial on 14 march 2000, whose harsh penalty for 
libel many interpreted as a symptom of the urgent need for a British 
equivalent to Times v. Sullivan, the 1964 case that raised the bar signif-
icantly for defamation suits against the press. hume invoked all the 
key terms; the people, enthroned as a judge, autonomously sifting 
evidence, public opinion as a court. it does not matter that hume is 
a marxist; in a pinch, all the old liberal safety nets still come to the 
rescue. Liberal rhetoric is a standard default position for people who 
find	their	liberty	threatened.

(durham peters 2005: 17)

however, Living Marxism and mick hume enjoyed none of the bene-
fits	 of	 the	old	 liberal	 safety	nets	 that	Durham	Peters	 suggested	he	was	
invoking. in losing the libel action mr hume’s magazine was liquidated 
by the damages and legal costs. if Living Marxism had indeed been a plat-
form for the marxist perspective in British periodical journalism, it would 
no longer be heard in a British media landscape somewhat lacking in 
left-wing and polemical journalism that challenged the centrist liberal-
capitalist consensus. the revisionist and postmodernist viewpoints of 
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academics such as professor durham peters have an important place in 
the debate covered by this book but, like the statutes and case law juris-
prudence of parliaments and judges, they are also texts that need to be 
analysed, questioned and accepted as the expression of moral and polit-
ical philosophy.

on the subject of politics it might be argued that durham peters’ advo-
cacy of ethical and legal restraints in the exercise of the power of speech 
might well accord with Baroness hale, particularly on the subject of the 
need to engage human compassion:

defenders of absolute openness might ponder the price we pay for 
the scope of our minds. how hard must our hearts become? Liberals 
have no time for tenderness, no regard for faith or folly. if life and 
death	are	at	stake,	who	can	blame	people	firm	enough	to	close	their	
eyes? sometimes simple outrage is a more humane response than 
rational consideration. the condescending term fundamentalist does 
not do justice to the impulse to say no to the madness of the world. 
must we watch the video of daniel pearl being beheaded? is hustler 
publisher	Larry	Flynt	a	great	hero,	as	Milos	Forman’s	film	suggests?	
please.

(ibid.: 291)

It	will	be	apparent	that	academics	and	jurists	in	the	field	of	media	law	
and ethics are exercising and expressing political power in a public sphere 
that has become much more global and technologically asymmetrical. at 
the end of his book, durham peters proclaims his virtues as a ‘radical 
centrist’ with an ideological call to arms:

radical centrists defend liberty and fear for evil. Unlike liberals, 
they see the constant temptation to corruption in liberty, and unlike 
conservatives, they see the immense wickedness done in the name 
of	fighting	evil.	They	call	for	both	impersonality	and	love.	They	are	
centrists because they favour fundamentals and distrust the self-
certain zealotry of the Left and the right; they are radicals because of 
their cheerful readiness to disobey the law and put anything existing 
in peril. they are serious in their playfulness and light-hearted in 
their duties.

(ibid.: 293)

this book intends to analyse media law as it exists, the ethical debates 
concerning what the law ought to be, and the historical development of 
legal and regulatory controls of communication. the theoretical under-
pinning involves a course of learning the subject of media jurisprudence 
– the study of the philosophy of media law; media ethicology – the study 
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of the knowledge of ethics/morality in media communication; and media 
ethicism	–	the	belief	systems	in	the	political	context	that	influence	journal-
istic conduct and content. the ensuing chapters try to evaluate media law 
and regulation in terms of their social and cultural context.

it has been indicated that media law and ethics are political phenomena. 
Consequently,	media	decision	making	and	law	making	are	likely	to	be	influ-
enced by issues of political philosophy – dealing with the public sphere; 
and moral philosophy – dealing with private space and consideration.

the book uses the term ‘media communicators’ in order to include 
journalists and other media practitioners who do not fall easily into the 
definition	 of	 journalists	 but	 publish	 and	 express	 themselves	 through	
media communication. they are as liable to ethical and media legal action 
as	people	identified	as	working	‘journalists’.

in reading this book, it is hoped that you will be able to acquire most of 
the learning outcomes set out in table 1.2.
The	first	chapter	is	designed	to	give	you	an	intense	and	selective	distil-

lation of key UK and Us media law and ethics comparisons. the topics 
covered are not intended to be comprehensive. the purpose of studying 
the subject is to go beyond a kind of bricklaying knowledge about dos 
and don’ts and apply a critical evaluation of the why as well as the how 
of media law. You need to be able to articulate arguments about whether 
media	 law	 is	 censorship	 or	 a	 justifiable	 legal	 attenuation	 on	 the	 abuse	
of media power. is UK and Us media law a framework of control of 
journalism by the state through executive, legislature and judiciary, or 
a system conferring a fair adjudication of rights and wrongs in commu-
nication? You may like to consider whether in its historical context the 
development of mass media journalism has been accompanied by the 

Table 1.2 expected learning outcomes from reading this book

1. Knowledge of the wider ethical, legal, and cultural contexts of media 
practice in the United Kingdom and a comparison with the Usa and some 
other countries and genres of jurisdiction;

2. Understanding of the applications of freedom of expression in varying 
cultural and political contexts. and understanding the ethical issues in 
news and general publication and broadcasting;

3. Knowledge and skills to avoid the transgression of defamation, contempt, 
privacy and other principal media laws in the UK and the Usa;

4. an appreciation of and ability to critically apply principles of ethical 
conduct	in	all	fields	of	the	media;

5. a critical understanding of the cultural, social and political history and 
context of media law making and of professional regulation;

6. a critical appreciation of alternative international methods of media law 
and those factors contributing to self-regulation by media practitioners.
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problematizing of journalism and the criminalization of the journalist by 
various state institutions: therefore the use of law to exercise power over 
freedom of expression.

it is important to caution the reader that a textbook of this kind cannot 
be all things to all subjects. the intent and spirit of the writing is to engage 
the subjects of media law, philosophy and other academic disciplines at 
introductory level and then increase the level of analysis in the inter-
twining through comparison. i have in mind the interests of the media 
practitioner and media student and i endeavour to simplify and explain. 
it is hoped that the text can operate as an encouraging gateway to read in 
depth the enriching cascade of specialist textbooks and monographs that 
have been produced and continue to be updated on the subject of media 
law and ethics on both sides of the atlantic and elsewhere.

media law and ethics phenomena involve debates and discourses that 
engage	oscillating	positions,	roles	and	qualifiers.	In	an	avowedly	simplistic	
attempt to map the ground i have set out a table that suggests that there 
is a constantly changing relationship between the content of media 
communication and its consequences with performers, defenders and 
objector/victims. adjudication varies between adversarial and inquisito-
rial, positivistic and natural law applications of principles many of which 
will become familiar concepts early on in the reading: public interest/
concern; national security; privacy; democratic necessity; proportionality; 
pressing social need; reputation; personal, religious, cultural, ethnic and 
national honour and dignity. it may become evident that there is no easy 
way of setting a system of umpiring the expression of human communi-
cation in terms of legal and ethical infrastructure. different societies and 
cultures do, however, have one fact in common: somewhere they have 
to decide where to draw the line between the exercise of self-censorship 
and the application of national and transnational law. when communica-
tors and audiences are not prepared to compromise there are usually 
emotional and material losers in the ensuing prosecution and litigation 
of rights and remedies. all societies are forced to confront the paradox 
that	it	is	difficult	to	maintain	toleration	for	the	Other	when	the	Other	is	
insulting, discriminatory, offensive and uses communication to emotion-
ally, spiritually, ideologically and physically attack and undermine the 
equilibrium and stability of his or her neighbour. the justice and fairness 
of the response will often be determined by the former, pre-existing and 
future power relationships of the parties involved. i have set out a grid in 
table 1.3 that aims to map the social, cultural and legal dynamics involved 
in free speech human communication. professor Barendt, in the second 
edition of his seminal text Freedom of Speech, categorizes four arguments 
for a Free speech principle: arguments with the importance of discov-
ering	 truth;	 free	 speech	 as	 an	 aspect	 of	 self-fulfilment;	 the	 argument	
from citizen participation in a democracy; and suspicion of government. 
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His	discourse	 effectively	 identifies	 the	 key	 free	 speech	 interests	 as:	 the	
speaker’s interest in communicating ideas and information; the audi-
ence interest in receiving ideas and information; and the bystanders’ (or 
public) interest in speech. (Barendt 2005: 6–23)

Barendt’s text is an important landmark in comparative media law 
scholarship. he analyses the proposition that defenders of legal restric-
tions on hate speech and misogynist pornography argue their ground 
from the point of view of equality and dignity rights, particularly in rela-
tion to vulnerable and disadvantaged social groups. he also investigates 
the	value	of	pluralism	and	freedom	of	speech	and	the	efficacy	and	advan-
tages of constitutional protections of free speech. another valuable contri-
bution to media law scholarship is represented by Media Freedom Under the 
Human Rights Act by the academics helen Fenwick and Gavin phillipson. 
this is a european-centred study of the legal rights revolution in UK 
media law and its relationship with strasbourg jurisprudence. my text-
book humbly seeks to complement works of this kind as a gatekeeper 
to an ever-expanding practical and theoretical discipline researched and 
discoursed in new comparative media law departments and centres at 
oxford and melbourne universities. the large scale of media law and 
ethics teaching in Britain and america now ventures far beyond the prac-
tical knowledge of how to avoid legal transgressions.

Everyday politics of media law and ethics

in 2009 the United Kingdom parliament at westminster became 
embroiled in an expenses scandal that resulted in the resignation of the 
speaker of the house of Commons. revelations about mps ‘working the 
system’	to	their	financial	advantage	prompted	fury	at	home	and	laughter	
abroad, particularly when a national newspaper, the Daily Telegraph, began 
disclosing the detail of expenses claims for moat cleaning, duck houses, 
and switching the status of main homes to second homes so that mps 
could claim mortgage and maintenance expenses and develop portfolios 
of property. the home secretary had to apologize when it was disclosed 
that she had mistakenly claimed for the cost of her husband watching 
porn movies. (expenses Telegraph/Guardian 2009)

many aspects of this political event have been marked with media law 
and ethical issues. the pressure to reveal the nature of mps’ detailed 
expenses claims arose out of an application under the UK Freedom of 
information act 2000, which came into force from January 2005. Foi 
campaigners, including the american journalist and author of Your Right 
to Know, heather Brooke, had to contest the matter at the high Court in 
order to overcome parliament’s assertion that the details of mps’ allow-
ances and expenses should be exempt from disclosure. in may 2008 
the high Court in the case of Corporate Officer of the House of Commons v 
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Table 1.3 social, cultural and legal dynamics of free speech human communication

Social Cultural Legal

Free speech expression

Content in everyday life and 
multimedia. Freedom of 
expression varies according 
to media infrastructure. 
older media, e.g. print, are 
considered less powerful 
and are freer in licensing of 
content and right to publish 
compared with radio and 
television. newest media, e.g. 
blogosphere, uncensored, but 
problematized through moral 
panic. Free speech content 
will	always	be	qualified	by	the	
nature, scale and diversity of 
media institutional ownership. 
Freedom value diminishes 
in proportion to extent of 
monopolistic and narrow 
media institutional ownership.

Author and darer, agent 
provocateur of taste, decency, 
political and religious 
orthodoxy

taking risks by communication, 
the expression of artistic 
and ethical invention and 
experimentation. exposing 
abuse of power, injustice, 
corruption, hypocrisy, 
making false and malicious 
accusations for the purposes 
of spite, advantage and 
ideological mischief. pushing 
the boundaries of mockery, 
satire and comedy for the 
purposes of political attack and 
entertainment. expressing 
prejudice and hatred as a desire 
to dominate and compensate 
for insecurities.

Adversarial system of 
arbitration through the 
combat of ideas and evidence

positivistic liberalism. 
resolution by verdict after 
platonic, hegelian and 
marxist thesis and anti-thesis, 
interpenetration of ideas and 
sides. derided by feminist 
analysis for promoting 
patronymic values, and by 
asian subaltern studies for 
perpetuating orientalism 
and post-imperialism, and 
continually problematizing 
‘the other’ as alien and 
extreme. a perpetuation of 
the Classical, renaissance, 
and enlightenment division 
between attics and asians.

Offence, insult and harm

sedition, blasphemy, and 
insulting the honour and 
authority of the state. 
encouraging religious and 
racial hatred. Libel, slander, 
privacy, contempt of court, 
malicious falsehood, false light, 
indecency, and damaging 
national security. 

Bystander and arbiter/
defender of speech rights

protecting the principles of 
free speech in politics, media, 
public opinion and judiciary. 
media institutions, political 
and moral entrepreneurs 
and public opinion. pressure 
groups and political charities. 
applying rules of public 
interest, democratic necessity, 
proportionality and pressing 
social need.

Inquisitorial system of 
searching for the truth

acknowledging the religious 
imperative where prophets for 
the word of God adjudicate 
by natural law. postmodernist 
sensibility which is cynical of 
rationalist progress and no 
longer	confident	in	the	idea	
of free speech supremacy. 
inquisitional enquiry 
encourages elasticity with 
regard to truth values, is 
sceptical about the concept 
of immutability, giving rise to 
moral relativism.

Emotional hurt and material 
destruction

Loss of self-esteem and 
internalized inferiority; material 
loss through negative social and 
economic action. economic and 
military destabilization. these 
consequences can be as extreme 
as suicide, vigilante justice, 
economic ruin and bankruptcy. 

Objector and victim

individuals, capitalist 
corporations with legal 
personality, associations 
and interest groups, ethnic 
and religious communities, 
minorities	defined	by	race,	
gender and sexuality.

Hybrid system of toleration

Legal and ethical 
mechanisms of attenuation, 
proportionately balancing 
the assertion of competing 
rights, acknowledging the 
weakness and vulnerabilities 
of the ‘other’ and minorities. 
Checking the tyranny of 
public opinion. 
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Information Commissioner & others ruled that the house of Commons was 
a public authority subject to Foi legislation, and that the release of mps’ 
expenses claims did not directly or indirectly infringe parliamentary 
privilege.

the court ruled that there was no doubt about the legitimate public 
interest engaged by the requests for information:

questions whether the payments have in fact been made within the 
rules, and even when made within them, whether the rules are appro-
priate in contemporary society, have a wide resonance throughout 
the	body	politic.	 In	 the	end	 they	bear	on	public	 confidence	 in	 the	
operation of our democratic system – at its very pinnacle the house 
of Commons itself.

(Corporate	Officer	of	the	House	of	Commons	v	Information	
Commissioner & others hC 2008)

But	it	became	apparent	that	many	of	the	files	were	going	to	be	‘redacted’	
by the time of their public release in July 2009, because the house of 
Commons believed it was able to conceal information in order to protect 
the privacy of mps’ families on a case by case basis. (tomlinson Guardian 
2009) there was the risk that there would be a cover-up, particularly 
where there was suspicion that addresses for which the allowances were 
claimed were being let or did not exist. it later emerged that some mps 
were claiming for mortgage interest payments after the mortgage on the 
properties had been paid off.

in may 2009 an anonymous whistleblower passed on the uncensored 
data disks to a retired sas army major and businessman, John wick, 
and the true nature of mps’ claims were leaked to the Daily Telegraph. 
the extent to which many mps exploited the expenses system to their 
personal advantage generated an intense media debate about the integ-
rity, honesty and propriety of democratically elected representatives. 
some mps caught in the eye of the storm said allegations published by the 
newspaper were ‘actionable’ and they were consulting lawyers to consider 
suing for libel. the speaker of the house of Commons, michael martin, 
called in the police to investigate the source of the leak – a political deci-
sion	which	backfired	when	it	appeared	that	public	opinion	was	calling	for	
a police investigation of mps over their expenses claims.

Key media law and ethics principles of ‘national security’ and ‘public 
interest’ became engaged, as became evident when the metropolitan police 
made a statement regarding complaints it had received surrounding mps’ 
expenses (table 1.4).

the last paragraph of the police statement referred to a previous 
controversy when the government claimed that leaks of politically 

D
ow

nl
oa

de
d 

by
 [

Sa
ud

i D
ig

ita
l L

ib
ra

ry
] 

at
 0

6:
59

 1
3 

N
ov

em
be

r 
20

13
 



18

primarY media Law oF the UK and Usa

embarrassing information about the asylum and immigration system 
threatened	national	security.	The	Home	Office	asked	the	police	to	investi-
gate and anti-terrorist detectives formally arrested and interviewed under 
caution the opposition home affairs spokesman damian Green mp. they 
also	 searched	his	home	and	his	 office	 at	 the	House	of	Commons.	The	
speaker, michael martin, was criticized for not protecting the privileges of 
Parliament,	particularly	when	it	emerged	that	the	police	officers	carried	
out their search at the palace of westminster without a warrant.

the director of public prosecutions, Keir starmer QC, later announced 
that there was no realistic prospect of a conviction against either mr 
Green	or	his	source,	Home	Office	civil	servant	Christopher	Galley,	and	
so he decided that charges should not be brought against either of them. 
mr starmer said the information contained in the leaked documents ‘was 
not secret information or information affecting national security; it did 

Table 1.4 metropolitan police statement regarding complaints about misuse of 
mps’ expenses

Officers	from	the	Met’s	Economic	and	Specialist	Crime	Command	met	
yesterday	with	senior	CPS	lawyers	on	the	first	panel	to	assess	the	allegations	of	
misuse of parliamentary expenses.

they discussed the range of complaints, established what the assessment process 
will be and the nature of information that would be considered by the panel.

there will be further meetings of the panel to take these matters forward. at 
this time no decision has been made to start any investigation.

on the connected matter of the alleged leak of information relating to 
members’ allowances the mps can today announce its decision not to 
investigate.

we have considered a range of offences and although the leak of documents is 
not something that the mps would condone, we have looked at the likelihood 
of a successful prosecution and whether a prosecution is appropriate given 
other potential sanctions that might be available, such as through employment 
related proceedings. other considerations were the prospect of obtaining 
evidence and the best use of resources.

the assessment was informed by a recent published decision from the 
director of public prosecutions that was, in part, applicable to this case. From 
this the mps believes the public interest defence would be likely to prove a 
significant	hurdle,	in	particular	the	‘high	threshold’	for	criminal	proceedings	in	
misconduct	in	public	office	cases.

whilst the unauthorised disclosure of information would appear to breach 
public duty, the leaked documents do not relate to national security and much 
of the information was in the process of being prepared and suitably redacted 
for release under the Freedom of information act.

Source: metropolitan police service bulletin 0000001287, 19 may 2009
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not relate to military, policing or intelligence matters. it did not expose 
anyone to a risk of injury or death. nor, in many respects, was it highly 
confidential.	Much	of	it	was	known	to	others	outside	the	civil	service,	for	
example, in the security industry or the Labour party or parliament.’ 
(Crown prosecution service 2009)

in the Usa the concept of the public interest is sometimes referred to as 
‘matters of public concern’ and the First amendment constitutional protec-
tion of free speech means that public concern is usually what the media 
regard	as	newsworthy.	As	a	result,	the	definition	of	public	concern	is	not	
primarily	defined	and	controlled	by	executive,	legislature	and	judiciary.	In	
the same month as Britain was rocked by its parliamentary expenses scandal, 
described by Us satirist Jon stewart as ‘scamalot’, president Barack obama 
announced that the Us administration would continue to challenge in the 
courts moves by the american Civil Liberties Union (aCLU) to release 
images of Us soldiers abusing prisoners in iraq and afghanistan. here was 
another affair engaging media law and ethics. this controversy related to 
issues of privacy, freedom of information and national security; namely 
the safety and lives of Us military personnel. the determining concep-
tual	qualifier	 in	 the	dispute	was	 the	American	understanding	of	 ‘public	
concern’. the aCLU and Us media argued that the First amendment 
entitled them to publish the photographs. publication in 2009 was even a 
greater matter of genuine public concern because president obama had 
departed from his republican predecessor, George w. Bush, in deciding 
to close the detention centre for ‘enemy combatants’ at Guantánamo Bay, 
Cuba, although there was no clear commitment to end the ‘extraordinary 
rendition’ of terrorist suspects to detention centres situated in countries 
outside the Usa. he had also banned the use of ‘water-boarding’ and 
other aggressive interrogation techniques used by the Cia and Us secu-
rity forces to extract information from terrorist suspects after the attacks 
on america that claimed nearly 3,000 lives on 11 september 2001. such 
techniques had been condemned as torture.

the Us government position was that releasing more photographs of pris-
oners	being	abused	by	American	soldiers	would	inflame	passions	and	put	
the lives of innocent american citizens in danger all over the world. it had at 
first	argued	that	publication	of	the	images	would	breach	the	privacy	of	both	
the victims and Us military personnel. in its arguments it cited the extent 
to which anti-american interests would exploit the images for propaganda 
purposes and embed media messages of hate directed at the Usa. Global 
media is now considered bottom-up rather than top-down, and media prop-
aganda munitions of the mind are now asymmetric in terms of being dissem-
inated by new media such as the internet. the images could be edited by 
jihadist al Qaeda supporting websites to assist in the brainwashing of young 
people to take up arms and terrorism against the Usa and its allies.

the Us administration’s position turned on media law and ethics. it 
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considered the consequences of publication of images that could become 
iconic	in	the	representation	of	conflict.	This	morally	consequential	deci-
sion is utilitarian and seeks to override the universalizable standard of 
adhering to truth and freedom of expression. specialists at the pentagon 
would have evaluated the impact of the leaking to the Us journalist 
seymour hersh in 2004 of some of the prisoner abuse photographs taken 
at abu Ghraib jail in iraq and their dissemination in New Yorker magazine 
and on the Us broadcast network CBs. in February 2006 the internet 
news site salon uploaded and published the entire collection of 74 photos 
and three videos taken at abu Ghraib. (Zarek 2006: 16)

pentagon experts may have argued that these propaganda messages had 
a material link to propagande par le fait – ‘propaganda of the deed’ doctrine 
of terrorism that advocates the deployment of physical violence against 
political	enemies.	The	ACLU	first	requested	the	images	of	abuse	in	October	
2003 under the Us Freedom of information act. they were successful at 
the Us district Court in manhattan in 2005, and in september 2008 the Us 
Court	of	Appeals	affirmed	the	original	ruling	that	dismissed	the	govern-
ment’s argument that the privacy rights of the soldiers and detainees in 
the images would be violated by disclosure. the Court of appeals decided 
that the argument about potential damage and risk to american citizens 
anywhere in the world was far too speculative. (rCFp 2008)

the reporters Committee for the Freedom of the press (rCFp) 
submitted to the Court of appeals second Circuit a dossier of iconic 
images	of	war	and	conflict	and	argued	that:

discovery of these images has led to citizen discussion on military 
interrogation techniques, detainment facilities and command struc-
ture, and of the need for government accountability. several members 
of the military were found guilty of abuse or dereliction of duty and 
several others have been court-martialed over their suspected involve-
ment; both the military and Congress are conducting investigations 
on the issue. releasing the images to allow for meaningful evalua-
tion of their contents would substantially advance the public’s inter-
est in knowing ‘what its government is up to,’ ensuring government 
accountability for actions it has conceded were wrong.

(rCFp 2009)

one of the arguments advanced was that photography is the closest that 
many citizens get to viewing military action conducted on their behalf:

when famed Civil war photographer matthew Brady received 
permission from president Lincoln to photograph the Civil war, he 
set in motion what would be a reliance by the public on visual images 
to depict important historical events. photographs completely 
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changed how americans view war – they remove the physical barrier 
of distance and enable the viewer to be an eyewitness to history.

(ibid.)

appendix a of the rCFp opinion set out photographs that have become 
representative symbols of history and include: walker evans’s image of 
an american rural family suffering from starvation during the Great 
depression; the Us air Force image of the mushroom cloud and aftermath 
of nuclear explosion over Japan in 1945; the associated press photograph 
by Joe rosenthal of Us marines raising the stars and stripes at iwo Jima; 
the associated press photograph by Jim pringle of cheering concentra-
tion camp inmates; the associated press photo by nick Ut of the naked 
vietnamese girl running in terror down a road after being burned by a 
napalm attack during the vietnam war; the image by associated press 
photographer Carmen taylor of a United airlines jet a split second before 
crashing into the world trade Center’s south tower on 11 september 
2001; the moment caught by associated press photographer eddie adams 
when a south vietnamese general shoots his vietcong prisoner in the 
head; peter turnley’s photograph of the carbonized face of an iraqi soldier 
ambushed	on	the	road	to	Basra	while	trying	to	flee	the	invasion	of	Kuwait;	
and	the	US	Army	photograph	of	the	flag-draped	coffins	of	US	servicemen	
killed in iraq being brought home by transporter plane.

Plate 3 First woman jury, Los angeles, november 1911. Us legal and media 
culture is used to the public and open participation of jurors in criminal and 
civil trials. most Us states allow jurors to be interviewed by the media and in 
most	cases	they	are	identified	as	part	of	a	rigorous	voir	dire	enquiry	into	their	
background and attitudes by the adversarial parties in a trial. By contrast, 
identifying and/or photographing jurors in the UK would be a serious criminal 
offence and this extends to any attempt to discuss their deliberations with them.
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A separate standard for regulating and controlling 
broadcast media

radio and television as electronic dimensions of communication can be seen 
as weapons or mechanisms of power rather than the eyes and ears of the 
public.	Consequently	 the	state	can	find	 justifiable	reasons	 for	controlling	
and licensing broadcasting. in the UK the state has invested ofcom with 
statutory regulatory laws that police the conduct of broadcast journalists 
and the content of their journalism. the nature of those controls and the 
policies formulated from the powers given to it by parliament can be read at 
www.ofcom.org.uk. in the Usa, the Federal Communications Commission 
(FCC) performs a similar role in regard to the licensing of radio and televi-
sion and regulating the content of the broadcasting. the remit of the Us 
First amendment is thereby compromised in Us broadcasting. UK and 
US	broadcasters	 face	huge	financial	penalties,	and	the	withdrawal	of	 the	
right to broadcast as the ultimate penalty, if they get things wrong. UK 
and online print journalists are ‘regulated’ by a voluntary press Complaints 
Commission and the heaviest sanctions that can be applied are dismissal if 
compliance with the code had been written into their employment contracts 
and the embarrassment of a critical pCC adjudication being published on 
the organization’s website at www.pcc.org.uk. Us journalists have had a 
long-standing tradition of training and education in ethics and many sign 
up to voluntary compliance with professional codes. while there is no Us 
federal-style ‘press Council’ it would be wrong to assume that there is no 
ethical culture. it could be argued that Us journalism has been much more 
progressive and proactive in applied ethics through the media institutional 
role of ‘fact-checking’ and independent press ombudsmen policing ethical 
standards on the part of journalistic conduct and content. this book makes 
a division between primary media law – constitutions, statutes and judge-
made case law – and secondary media law – effectively the body of princi-
ples and codes that determine the outcome of disputes in applied media 
ethics. a more detailed breakdown of the distinction is set out in table 1.5.

Constitutional contexts: written and unwritten

the essential differences between the legal and political cultures of the two 
countries are that the United states has a written and federal constitution 
and the United Kingdom has an unwritten and evolving unitary constitu-
tion with devolved parliaments and assemblies and a complex constitu-
tional arrangement with europe. the UK has, through various treaties, 
relinquished	 sovereign	 power	 and	 law-making	 influences	 to	 European	
Union institutions and the european Court of human rights.

a breakdown summary of the British and american systems of constitu-
tion, law and government is set out in table 1.6.
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Table 1.5 the distinction between primary and secondary media law

Primary media law Secondary media law

statutes passed by the United Kingdom 
westminster parliament, treaties, 
directives and regulations emanating 
from the european Union; Federal 
statutes passed by the United states 
Congress,	and	any	of	the	fifty	state	
legislatures. the UK does not have a 
written constitution whereas the Usa 
has a federal constitution and 50 state 
constitutions.

Case law made by judges in the higher 
courts of england and wales, northern 
ireland and scotland; in the Usa, in 
the supreme Court and Federal circuit 
as well as the higher legal courts of the 
50 constituent states. 

Under section 12 of the human 
rights act 1998, the United Kingdom 
parliament has given UK judges the 
power to take into account media 
codes of ethics when presiding over 
conflicts	between	Article	10	freedom	
of expression, and article 8 right to 
respect for private and family life. 
one result of this ‘balancing exercise’ 
is that the development of case law by 
judges has seeded a UK media privacy 
law based on precedent. the textual 
content of ethics codes has informed 
the development of legal restraints on 
media behaviour and publication. the 
consultative assembly of the Council of 
europe passed resolutions in 1970 and 
1998, designed to protect the individual 
against interference with his/her right 
of privacy. in 1970 the assembly said 
that ‘the phrase “where public life 
begins, private life ends” is inadequate 
to cover this situation.’ after the death 
of diana, princess of wales in paris in 
1997 the assembly issued a further 
resolution	reaffirming	‘the	importance	
of every person’s right to privacy, and of 
the right to freedom of expression’, but 
emphasized that ‘these rights are neither 
absolute nor in any hierarchical order, 
since they are of equal value’ (tugendhat 
and Christie, 2002: 619–20). 

Broadcasting regulatory codes approved 
and published by statutory bodies created by 
legislature, and voluntary code agreements 
regulated by non-state-constituted 
organizations.	In	the	UK,	the	Office	of	
Communications (ofcom), established by the 
2003 Communications act, performs this role. 
in the Usa, the Federal Communications 
Commission (FCC), established by the Federal 
Communications act in 1934, assumes an 
equivalent	role.	(The	first	regulatory	Act	in	the	
Usa created the Federal radio Commission 
in 1927.) Both ofcom and the FCC have the 
legal	power	to	fine	broadcasters	as	well	as	
to suspend and cancel licences. their codes, 
guidelines and decisions generate what is 
known as administrative law.

a voluntary body called the press Complaints 
Commission regulates print, magazine and 
online media in the UK. no such nationwide 
organization exists in the Usa but professional 
working journalists do follow codes published 
by the society of professional Journalists, 
national photographers association, american 
society of newspaper editors, and the radio-
television news directors association. the 
UK’s largest trade union for journalists, the 
nUJ, established a code of ethics in the early 
part of the twentieth century.

the British Broadcasting Corporation does not 
have its exact equivalent in the Usa in terms of 
size and funding. the BBC regulates and 
disciplines its own staff using published ‘editorial 
Guidelines’ enforced by the operationally 
independent BBC trust. Us national public 
radio (npr) has a widely respected code of 
ethics. in the Usa, the legal concept of privacy 
has been developed in states’ legal systems 
since the publication of ‘the right to privacy’ 
by samuel warren and Louis d. Brandeis in 4 
Harvard Law Review 193 (1890), but 
‘information privacy has not been recognised 
by the supreme Court as a right which can 
restrict another person’s First amendment 
right of free speech. in cases involving the 
news media, freedom of speech almost always 
prevails on the grounds of newsworthiness’ 
(tugendhat and Christie, 2002: 64).
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primarY media Law oF the UK and Usa

Media law and ethics: transnational and 
international law

media law and ethics in the Usa and UK do not operate as self-contained 
jurisdictions that bask in the glory of legal independence from each other 
and the rest of the world. the transnational nature of global media law 
is cross-jurisdictional and the catastrophic wars of the twentieth century 
have	resulted	in	an	increase	in	the	influence	and	reach	of	international	
law	and	ethical	 influences	 that	are	political	and	cultural.	 It	would	be	a	
mistake to ignore the wider context of the United nations Universal 
declaration of human rights. the treaty obligations engendered by any 
country signing and adhering to the declaration may be easy to ignore, 
but history indicates that human rights discourse and international juris-
prudence	have	had	a	positive	influence	on	the	relationship	between	the	
individual and the state in respect of powers, duties and obligations.

it could be argued that the essential transnational tension in media law 
and ethics throughout the world is between libertarian and authoritarian 
tendencies. this book enjoys the indulgence of analysing the comparison 
between the liberal-capitalist democracies of the UK (estimated popula-
tion in 2008: 60,943,912) and the Usa (estimated population in 2008: 
303,824,640).	While	these	two	English-speaking	G8	and	first-order	soci-
eties, through the phenomena of imperialism and post-imperialism, 
exercise	considerable	global	power	and	influence,	it	has	to	be	recognized	
that the bright lights of freedom, liberty and democracy do not shine 
so brightly elsewhere. and there is an ongoing debate that some of the 
bulbs	in	London	and	Washington	DC	flicker	intermittently	or	lost	their	
elements many years ago. what concepts and values should we use to 
measure and determine the oscillation between libertarian and authori-
tarian genres in media law and ethics jurisdictions? this is a mighty ques-
tion and the answer is inevitably complex. however, i have attempted to 
represent the tension in a grid of vectors set out in table 1.7.

Both the UK and Usa are subject to scrutiny and assessment of their 
human rights records by the United nations human rights Committee. 
periodically the body publishes reports on individual countries and evalu-
ates their performances under article 40 of the international Covenant 
on Civil and political rights. at the Committee’s ninety-third session in 
July 2008, the UK’s media laws were severely criticized in terms of using 
the	Official	Secrets	Act	(OSA)	to	silence	the	revelation	of	genuine	issues	
of public interest, the operation of the country’s libel laws in discouraging 
critical media reporting, the phenomenon of ‘libel tourism’ and the crea-
tion of the criminal offence of ‘encouragement of terrorism’.
In	particular	the	Committee	was	concerned	with	the	way	the	Official	

secrets act of 1989 had been frustrating former ‘employees of the Crown’ 
from releasing into the public domain genuine public interest issues. the 
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Table 1.7 the democratic index in media law and ethics

Libertarian tendency Authoritarian tendency

Freedom of expression, free speech 
and free press/media set as superior 
constitutional rights.

Free	speech	rights	qualified	by	rights	
of national security, privacy, national 
reputation and honour on an equal or 
subsidiary basis.

independent judiciary. Judges 
democratically elected or appointed 
by independent commission. 
representation of the judiciary is 
proportionate to host society’s gender 
and make-up of ethnic communities.

the judiciary is appointed and 
controlled by executive and legislature 
and compromised by bribery, 
intimidation and corruption. Judiciary 
recruited and populated by narrow 
representation of gender, class and 
ethnicity.

rule of law. every citizen is equal 
before the law. Constitutional checks 
and balances on abuse of power 
by executive. independent police 
infrastructure capable of enforcing 
laws developed and made by 
legislature and judges. equal access 
to civil and criminal justice. rights to 
legal representation. Legal aid scheme 
for economically disadvantaged. 
proportionate and fair policy and 
prosecution of criminal law.

disproportionate concentration 
of power in executive, legislature 
or judiciary. Lack of constitutional 
safeguards against abuse of 
power, persecution of minority 
opinions, groups and communities. 
discriminatory policing, compromised 
by bribery and corruption. Unequal 
access to justice. Failure of police and 
judiciary to prosecute just laws and 
inability of ordinary citizens to seek 
remedies for civil wrongs.

habeas corpus. no detention without 
trial. Constitutional guarantees and 
limits on periods of detention before 
charge and trial by an independent 
judicial tribunal. protection from 
torture and inhuman treatment. 
visiting rights for families and 
relations, inspection rights for the red 
Cross.

detention and/or restriction of civil 
liberties (e.g. house arrest/curfew) 
without being brought before an 
independent judicial tribunal for 
trial within a reasonable period. 
subject to arbitrary powers of arrest, 
imprisonment and punishment. secret 
imprisonment, torture and inhuman 
treatment.

Freedom of religion. separation of 
religious institutions and authority 
from rule of law, legislative and 
executive power. toleration of 
criticism of religion, but protection 
against expressions of religious 
and racial hatred. reasonable and 
proportionate judicial remedies and 
legal sanctions against ‘hate speech’.

theocratic tyranny. discrimination 
and persecution for religious belief 
and worship. surrender of rule of 
law and legal authority to religious 
institutions and authority. Censorship 
of religious criticism and no legal 
protection for expressions of religious 
and racial hatred.

Continued overleaf
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Libertarian tendency Authoritarian tendency

Limited and proportionate civil 
remedies for publication that 
damages individual and institutional 
reputation. Burden of proof on 
plaintiff/claimant/prosecutor. need to 
prove falsity and material rather than 
emotional damage. high threshold of 
protection for public interest/concern 
communication, authorial intentions 
recognized as a legal defence, need to 
prove malice and reckless disregard 
for truth. Caps and restrictions on 
legal costs and damages. Legal checks 
and protection against ‘legal terrorism’ 
by powerful plaintiffs/claimants.

Criminal prosecution and sanctions, 
including imprisonment, for 
publications that damage reputation 
and challenge individual/institutional 
honour and feelings. Burden of proof 
on defendant. truth only a defence 
with ‘public interest’. presumption 
of falsity, reduced standard of media 
negligence, subjective construction 
of meaning by audience. operation 
of a ‘chilling effect’ through high 
legal costs, civil damages, weak 
defences. sLapp effect: strategic 
Lawsuits against public participation 
phenomenon.

Initiative	and	discretion	on	defining	
public interest and concern by 
independent media. public interest 
based on what interests the public and 
on legal recognition of freedom to 
communicate without responsibility. 
recognition of public interest in 
entertainment and diversity of media 
market.

Definitions	of	‘public	concern’	and	
‘public interest’ controlled and 
defined	by	executive	and	judiciary.	
public interest structured by high 
threshold of values and hurdles with 
a paradigm against entertainment 
and ‘what interests the public’. no 
promotion of or respect for diversity 
of the media market.

Guaranteed rights to fair and public trial 
and a positive culture of open justice. 
transparency in the independence 
and fairness of media jurisprudential 
justice. equal rights to appeal. Judges 
only allowed to control proceedings and 
denied censorship powers on media 
publication. restrictions on publication 
limited	to	strictly	defined	exceptions	
subject to challenge and appeal. 
Public	identification	of	defendants	
and witnesses and all parties to legal 
proceedings.

Constitutional and ‘rights’ checks on 
the legal processes of ‘prior restraint’ 
that injunct and censor media 
publication. Case law and statutory 
rules against ex parte legal proceedings 
held in private/secret where decisions 
to prohibit or postpone publication 
are made without legal representation 
of media parties and without public 
scrutiny. Freedom of expression for 
lay jurors post-trial on their justice 
participation experiences.

exclusion of press and public from 
legal proceedings. arbitrary powers 
of censorship on reporting legal 
processes and proceedings. Gagging 
orders on legal parties, jurors, 
extending to reporting restrictions 
and bans beyond courtroom walls. 
secret justice through anonymous 
or pseudonymous witnesses in 
criminal and civil proceedings. Use 
of secret evidence/dossiers unknown 
to defendants. Judicial use of state-
appointed ‘special advocates’ unable to 
give instructions to their clients on the 
identity of prosecution witnesses and 
the nature of evidence. Legal decision 
making based on secret and/or hearsay 
evidence. Low standard of proof such 
as ‘mere suspicion’ instead of ‘beyond 
reasonable doubt’ or ‘on the balance 
of probabilities’. Lack of scrutiny in 
the use of government witnesses and 
agents provocateurs. Contempt laws 
silencing criticism and scrutiny of 
judicial process.
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Libertarian tendency Authoritarian tendency

Self-regulation	and	ethical	reflexivity	
by media communicators and 
institutions. exercise of responsibility 
through formulation of ethical codes 
on conduct and content. media 
institutional use of fact checkers, 
press/media ombudsmen, restorative 
justice remedies through independent 
regulatory bodies respecting rules of 
natural justice.

state regulation and licensing of 
journalism and media institutions. 
statutory press/media councils and 
regulatory bodies with punitive powers 
to	fine,	suspend,	disqualify	and	cancel	
licences, professional membership and 
rights to work in media. adjudication 
ex parte or on paper-only submissions 
without representation and oral 
hearings and no rights of appeal.

independent and diverse media 
with a mixture and balance 
between commercial and public 
service broadcasting media, fair 
remuneration, pay, conditions and 
secure and long-term career paths for 
journalists and media communicators.
anti-monopoly laws and regulation 
limiting cross-media ownership.

state-owned and controlled media 
monopolies. private control and 
buying controlling interests in 
transnational media and publishing 
corporations by ruling elites to silence 
and discourage critical reporting. 
Censorship	by	hiring	and	firing,	and	
self-censorship achieved through a 
climate of fear and insecurity.

democratic and transparent elections 
through universal franchise, checks 
and balances and separation of 
powers. Full access to the media 
with powers of scrutiny for electoral 
registration and polling. regulation of 
broadcasting to ensure balanced and 
fair reporting of elections. 

Limited franchise, cynical and 
manipulative	polling	qualifications,	
rigged elections and corrupt 
electoral practices. intimidation 
of journalists and media groups 
reporting government opposition. 
disproportionate distribution of 
campaigning media resources and 
partisan media reporting.

respect and adherence to United 
nations declaration of human rights, 
international conventions on human 
rights, international Criminal Court, 
and Geneva Conventions.

Hypocrisy	about	and/or	open	defiance	
of human rights. refusal to sign 
international treaties creating liability 
for breaching human rights.

recognition and protection for 
unilateral	journalism	during	conflict	
and	war.	Providing	access	to	conflict	
and war zones that is both supervised 
and unsupervised. advising journalists 
and media organizations on degrees 
of safety and risk. Keeping Gps 
coordinates and information on the 
location	of	media	crews	and	briefing	
military commanders to avoid 
accidental	attacks	or	cross-fire	death	
and injury to media personnel. Legal 
accountability for military attacks on 
journalists.

indifference and/or hostility to the 
safety	of	journalists	reporting	conflict.	
restricting access to or excluding 
journalists	from	conflict	zones.	
Giving preference to ‘embedded’ 
and accredited journalists. overt 
and covert military intimidation 
and attacks on journalists working 
for media institutions that publish 
critical coverage. Using media signs, 
equipment and disguise for military 
and intelligence purposes. ‘privatizing’ 
violence and murder against 
journalists by using irregular militias 
or mercenaries.

Continued overleaf
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Libertarian tendency Authoritarian tendency

Balanced protection of citizens’ 
privacy rights. Legal and 
constitutional restrictions on 
surveillance and data collection on the 
lives and activities of private citizens; 
including journalists in the course of 
their work.

priority privacy rights for citizens and 
government	investigative	officials,	civil	
servants and politicians. saturated 
surveillance society matrixes that 
include dna registers, exploitation 
and snooping of government and 
private databases.

rigorous freedom of information 
legislation. Limiting the time period 
for the disclosure of government 
information to 30 years or less. 
minimizing the categories of 
Foi exclusions from disclosure. 
Legislating for a well-resourced and 
robust independent information 
commissioner to police compliance 
with Foi laws. ensuring that only 
nominal costs are charged for 
preparing the release of information.

no Foi or ‘sunshine’ laws 
guaranteeing public access to 
information collected and stored by 
government/state bodies. Long delays 
of at least 30 years in the release of 
government/state papers. expanded 
absolute	and	quasi-qualified	
exceptions to Foi release. Charging 
journalists, media organizations and 
private citizens exorbitant rates for 
research and preparation of released 
records.

effective scrutiny of state intelligence 
agencies. avoiding the use of anti-
espionage legislation in order 
to discourage public-interest 
and ‘motivated by conscience’ 
whistleblowers. not using national 
security as a means for covering 
up political and administrative 
embarrassment when exposure would 
be in the public interest. effective 
resourcing of legislative oversight 
committees and public disclosure of 
their	legislative	reports	and	findings.	
Cultural separation of journalism from 
spying.

absolute or near total secrecy and 
suppression of all information 
relating to intelligence, police and 
state investigative agencies. imposing 
criminal liability on private citizens 
and journalists who received state 
information	where	the	classification	
of	confidentiality	and	secrecy	is	
broad	and	all-encompassing.	Official	
secrets act laws that use the threat of 
terrorism and espionage to silence and 
mute exposure and public criticism 
of political incompetence. anonymity 
for	police	firearms	specialists	who	kill	
citizens and armed forces personnel 
accused of killing and assaults on non-
combatants.

protection of journalists’ sources. 
effective and enforceable shield laws. 
making the protection of journalist 
sources a pressing social need and 
necessity in any democratic society. 
Giving the concept priority over 
other rights and providing for an 
exceptional	circumstances	justification	
for	ordering	the	identification	of	a	
journalist’s source.

priority given to executive, legislative, 
corporate and judicial interests in 
the exposure of whistleblowers and 
journalist sources. heavy penalties 
for journalists who try to protect 
their sources. wide powers for state 
agencies to tap the communications 
of journalists and collect surveillance 
evidence for the purposes of 
identifying their sources.
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Libertarian tendency Authoritarian tendency

positive culture for education 
and training of journalists/media 
communicators in media law and 
ethics. Celebration and recognition 
of iconoclastic and public interest 
journalism.

social, political and cultural 
problematization of journalism. 
Using journalism as a cover for 
espionage. higher politico-economic 
rewards and status given to public 
relations, marketing and government 
information workers.

Balanced intellectual property rights 
through creative commons and 
preservation and access to media 
records and archives. ensuring the 
ability of authors of creativity and 
skilled	expression	to	benefit	fairly	
from the commercial exploitation of 
their work without blocking general 
access to the information.

stripping media communicators of 
all their intellectual property and 
moral rights during employment. 
imposing copyright laws that restrict 
the dissemination and communication 
of archives, history and information. 
Large corporate and state bullying 
of people making minor copyright 
infringements.	Over-commodification	
of archives and cultural assets.

act provides no public interest defence for civil servants and the leaking of 
public interest information obtained through employment can be penal-
ized even when there is no harm to national security. the Committee 
devoted much attention to the UK’s practical application of libel law, 
which was condemned for discouraging critical media reporting on serious 
public interest issues and effectively censoring the ability of scholars and 
journalists to publish their work. the phenomenon of ‘libel tourism’ was 
cited as a clear threat to article 19 of the Universal declaration of human 
rights. the UK’s ‘unduly restrictive libel law’ affected freedom of expres-
sion worldwide on matters of valid public interest, particularly with the 
advent of the internet and international distribution of foreign media.

the Committee recommended a full-scale re-examination of the 
english and welsh doctrines of libel law. it was suggested that the UK 
consider	introducing	the	US	‘public	figure’	defence	where	the	plaintiff/
claimant has to prove actual malice on the part of media defendants. the 
Conditional Fee agreements and so-called ‘success fees’ whereby media 
defendants had to reimburse claimants’ lawyers’ fees and costs regard-
less of scale were forcing defendants to settle libel actions without having 
had the chance to air valid defences. the Un was applying pressure on 
the UK to adopt Us-style legal mechanisms in its libel laws, including the 
ending of the British presumption of falsity.

the introduction of the ‘encouragement of terrorism’ offence in section 
1 of the 2006 terrorism act was criticized for being broad and vague. 
the UK was advised to reform its wording in order to avoid a potential 
disproportionate interference with freedom of expression, since it was 
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apparent that it was possible to commit the offence even when there was 
no intention to directly or indirectly encourage acts of terrorism. shifting 
the construction of meaning in political language to a perception by 
somebody somewhere who might engage in terrorism was seen as anti-
democratic and unjust. (Un iCCpr 2008)

the human rights Committee turned its attention to the Usa in July 
2006, when its major concerns related to the measures and policies of the 
administration under George w. Bush in what was described as ‘the war 
on terror’. the Committee was highly critical of Us counter-terrorism 
measures, the practice of secret detention facilities, interrogation tech-
niques, allegations of suspicious deaths, torture or cruel, inhuman or 
degrading	treatment	or	punishment	inflicted	by	its	personnel,	the	posi-
tion of detainees at Guantánamo Bay, the practice of rendition, the use 
of the material witness statute and immigration laws to detain persons 
suspected of terrorism in a largely secret process. as will be apparent 
later, these human rights concerns cut across the debate about secret 
justice and the constraints on media reporting in the Us between 2001 
and 2009. the Committee concentrated on the operation of the patriot 
act that was passed by Congress in the aftermath of the 9/11 attacks.

the Committee focused on the human rights problems arising out of the 
application and implications of the patriot act, which had expanded the 
delayed	 notification	 of	 home	 and	 office	 searches,	 increased	 government	
accessibility to individual personal records and belongings and the rights of 
challenge. it was concerned that the national security agency (nsa) was still 
able to monitor phone, email and fax communications of Us and non-Us 
nationals without any judicial or independent scrutiny. (Un iCCpr 2006)

it would be understandable at this stage to assess the force and sanction 
behind the human rights Committee reports and the nature of the Un 
legal	power	applying	to	sovereign	member	states.	The	influential	theorist	
on jurisprudence professor h.L.a. hart questioned the legal status of 
‘international law’. he argued that:

the absence of an international legislature, courts with compulsory 
jurisdiction, and centrally organized sanctions have inspired misgiv-
ings, at any rate in the breasts of legal theorists. […] international law 
not only lacks the secondary rules of change and adjudication which 
provide for legislature and courts, but also a unifying rule of recogni-
tion specifying ‘sources’ of law and providing general criteria for the 
identification	of	 its	rules.	These	differences	are	 indeed	striking	and	
the question ‘is international law really law?’ can hardly be put aside.

(hart 2002: 214)

hart was aware of the obligations states had under the United nations 
Charter, but he believed ‘any assessment of their strength is worth little 
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if it ignores the extent to which the law enforcement provisions of the 
Charter, admirable on paper, have been paralysed by the veto and the 
ideological divisions and alliances of the great powers.’ (hart 2002: 233) 
he was writing in 1961. has the situation changed? Francis pakes, writing 
in 2004, appears to agree with hart when he observes:

there is no such thing as a global constitution, nor is there a univer-
sally accepted international criminal code. the nature of interna-
tional law is more diffuse than that. that is why it is called soft law, 
as opposed to the hard laws of code and constitutions. international 
law is used, on the one hand, to regulate how states should treat each 
other, and on the other hand is concerned with how states should 
treat its [sic] citizens.

(pakes 2004: 147)

the United nations Charter on human rights could be regarded as 
a	significant	contextual	influence	on	media	law	systems	in	UN	member	
states. it has been advocated transnationally since 1948. an international 
charity and pressure group campaigning for freedom of expression 
named itself after the relevant value in the Charter: article 19. it would, 
therefore,	be	justifiable	in	recognizing	the	Charter	as	a	global	reference	
point for values and concepts in media law and ethics.

the Universal declaration of human rights was proclaimed on 10 
december 1948 by the General assembly of the United nations and called 
upon all member countries ‘to cause it to be disseminated, displayed, read 
and expounded principally in schools and other educational institutions, 
without distinction based on the political status of countries or territories’. 
The	first	three	paragraphs	of	the	Preamble	set	out	an	ethical	context	for	
human relations and respect for human rights throughout the world. the 
lexicon emphasizes the idea of inherent human dignity, inalienable rights 
to freedom, justice and peace and the importance of freedom of speech and 
freedom from fear. the declaration highlights the importance of the rule 
of law. article 19 states categorically that everyone has the right to freedom 
of opinion and expression and that this right should be exercised without 
interference. Furthermore the right to receive information through any 
media should be protected regardless of frontiers. article 19 was contextu-
alized	and	qualified	by	the	UN	International	Covenant	on	Civil	and	Political	
rights in 1966, which emphasized that the positive rights inherent in article 
19 carried with them special duties and responsibilities including certain 
restrictions provided by law. those responsibilities included respect for the 
rights or reputations of others and the protection of national security, of 
public order, public health or morals. (Un iCCpr 1966)

it is somewhat intriguing that the United nations has asserted copy-
right in its human rights documentation. the Charter’s reproduction and 
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distribution, for example, has a price. this may not have been the inten-
tion of the British writer h.G. wells, who can be credited with beginning 
the debate on the need for a twentieth-century declaration on the rights 
of man in correspondence to The Times in 1940. he wanted a publication 
of	principles	to	explain	what	people	were	fighting	for.	This	was	the	year	
when Great Britain and its empire were alone in combating and resisting 
nazi-occupied europe. the Daily Herald newspaper took up the clarion 
call for debate and reserved a page a day over one month for the discus-
sion of articles in a draft declaration. a penguin paperback special The 
Rights of Man: What We Are Fighting For became a bestseller and was trans-
lated into thirty languages. the author of Values for a Godless Age: The Story 
of the UK’s New Bill of Rights, Francesca Klug, says that wells ‘sent a copy to 
his friend, president Franklin roosevelt and on 1 January 1942 the allied 
powers belatedly included the protection of human rights among their 
official	war	aims.	After	some	further	lobbying,	this	goal	was	reflected	in	
the founding charter of the Un.’ (Klug New Statesman 2000)

an examination of h.G. wells’ original text makes it clear that the Un 
declaration was undoubtedly inspired and seeded from his initiative. he 
was determined to identify the need to protect the principle of habeas 
corpus (no detention without scrutiny by a judicial tribunal), democratic 
law, the right to subsistence, the right to work and to have possessions, 
and	the	importance	of	a	free	market	and	profit	seeking.	The	origins	of	
article 19 lie in a clause that sought to address the new tyranny of the 
government/state dossier:

that although a man is subject to the free criticism of his fellows, he shall 
have adequate protection from any lying or misrepresentation that may 
distress or injure him. all administrative registration and records about a 
man shall be open to his personal and private inspection. there shall be 
no secret dossiers in any administrative department. all dossiers shall be 
accessible	to	the	man	concerned	and	subject	to	verification	and	correc-
tion at his challenge. a dossier is merely a memorandum; it cannot be 
used	as	evidence	without	proper	confirmation	in	open	court.

(wells 1940: 47–8)

the integrity and clarity of wells’ writing challenges the legally controver-
sial	justification	advanced	in	the	US	and	UK	for	secret	evidence	to	be	used	
to found a level of proof set at ‘mere suspicion’ in terrorism detention and 
control procedures. Both countries have reckoned with detention without 
trial, control orders and deportation of terrorist suspects in the frame of 
administrative immigration law. wells saw freedom of expression and the 
right to information in terms of the relationship of the individual to the 
state and its capacity to wage tyranny through secret dossier. in London, 
British lawyers educated in the traditions of magna Carta, Blackstone and 
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Bentham have had to agree to take on the role of ‘special advocates’ so that 
they can examine secret dossiers the content of which they are not allowed 
to disclose to their clients. the delays in introducing freedom of informa-
tion laws until 1966 for the Usa and 2000 for the UK suggest the precision 
and righteousness of wells’ position took a long time to be understood.

in the wake of the success of the Gestapo and KGB and other spy agencies in 
authoritarian countries in collecting false and prejudicial information on citi-
zens without challenge or judicial oversight, wells realised that a developing 
information age was making the world a smaller place, but subject to much 
greater and potentially sinister powers of communication and surveillance:

the enormous change in human conditions to which nearly all our 
present stresses are due, the abolition of distance and the stupendous 
increase	in	power,	have	flung	together	the	population	of	the	world	so	
that a new way of living has become imperative, have not only made 
warfare more disorganising and inconclusive but have also made its 
methods more socially penetrating and disconcerting. the elaboration 
of	methods	and	material	has	necessitated	a	vast	development	and	refine-
ment	of	espionage,	and	in	addition	the	increasing	difficulty	of	under-
standing what the warfare is really about has produced new submersive 
and demoralising activities of rumour-spreading, propaganda and the 
like, that complicate and lose contact at last with any rational objective. 
any fool can tell a lie and too many fools like doing so.

(wells 1940: 48)

it could be argued that the United nations has begun to build an infra-
structure of judicial authority. the 1948 declaration consists of rhetoric that 
is constitutional in style and all of the articles could form the basis of any 
first-order	national	and	sovereign	bill	of	rights.	Through	the	Rome	Treaty	
of 1998 the Un has constituted an international Criminal Court that has the 
principal aim of achieving justice for all. pakes says its operation will help to 
secure justice for victims of genocide and crimes against humanity, and by 
investigations and prosecution generate a global impact of deterrence. (pakes 
2004: 163) it is certainly the case that a free-standing international criminal 
court with an investigative and case preparation infrastructure was not part 
of	the	United	Nations	profile	when	Professor	Hart	wrote	The Concept of Law 
in 1961. the rome statute has included apartheid and enforced disappear-
ance	in	its	definitions	of	crimes	against	humanity.	However,	realpolitik in the 
global sphere may still remain an obstacle to its effectiveness:

many countries felt that the prosecutor should enjoy complete inde-
pendence, in particular from the Un and its security Council. others, 
most notably the Us, felt that these powers should be constrained. the 
underlying reason is the idea that when a prosecutor has unlimited 
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freedom in deciding where and when to investigate, this might hamper 
the maintenance of peace in those regions. it also involves the risk of 
frivolous or political prosecutions. […] the Us is one of the countries 
that will not ratify the statute. another non-signatory is israel. it is 
debatable to what extent a tribunal that lacks the support of the Us can 
have an impact on the reinforcement of human rights on a global scale. 
after all, the tribunal will not have a police force and will rely on states 
for funding, information, and the apprehension of suspects.

(pakes 2004: 165)

the Usa is a signatory to a regional convention on human rights in a 
similar position to the relationship between the UK and the european 
Convention on human rights. the inter-american Convention on 
human rights was adopted on 22 november 1969 and came into ‘force’ 
on 18 July 1978. article 13 of this Convention sets out a much more 
detailed	 assertion	 and	 qualification	 of	 freedom	 of	 expression	 than	 the	
First amendment and can be examined in table 1.8

Table 1.8 the inter-american Convention on human rights, article 13

article 13 – Freedom of thought and expression

1. everyone has the right to freedom of thought and expression. this right includes 
freedom to seek, receive and impart information and ideas of all kinds, regardless 
of frontiers, either orally, in writing, in print, in the form of art, or through any 
other medium of one’s choice.

2. the exercise of the right provided for in the foregoing paragraph shall not be subject 
to prior censorship but shall be subject to subsequent imposition of liability, which 
shall be expressly established by law to the extent necessary in order to ensure: 
(a) respect for the rights or reputations of others; or 
(b) the protection of national security, public order, or public health, or morals.

3. the right of expression may not be restricted by indirect methods or means, such 
as the abuse of government or private controls over newsprint, radio broadcasting 
frequencies, or equipment used in the dissemination of information, or by any other 
means tending to impede the communication and circulation of ideas and opinions.

4. notwithstanding the provisions of paragraph 2 above, public entertainments may 
be subject by law to prior censorship for the sole purpose of regulating access to 
them for the moral protection of childhood and adolescence.

5. any propaganda for war and any advocacy of national, racial or religious hatred 
that constitute incitements to lawless violence or to any similar illegal action 
against any person or group of persons on any grounds including those of race, 
colour, religion, language, or national origin shall be considered as offences 
punishable by law.

The	countries	that	have	signed	or	ratified	the	Convention	are:	Argentina,	Barbados,	
Bolivia, Brazil, Chile, Colombia, Costa rica, dominica, dominican republic, ecuador, el 
salvador, Grenada, Guatemala, haiti, honduras, Jamaica, mexico, nicaragua, panama, 
paraguay, peru, suriname, trinidad & tobago, United states, Uruguay, venezuela.
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the key difference to be considered between the UK and Usa in rela-
tion to regional human rights conventions is that the Usa has the world’s 
oldest constitution and that its own Bill of rights is the supreme source 
of legal authority. the constitution and its amendments have been politi-
cally and legally sustained over two hundred years and have evolved in 
the	conceptualization	and	definition	of	civil	rights	in	the	context	of	social	
and cultural change. the expression of those rights is more in the nature 
of natural Law, because the language is absolutist and immutable, though 
application in practice has been positivistic. Consequently, the Us consti-
tution empowers the american journalist with a greater force of freedom 
as well as the right to bear arms. i have featured what could be described 
as the civil rights concepts in the Us constitution in table 1.9.

Table 1.9 Civil rights concepts in the Us Constitution

article i – the Legislative Branch
section 9 – Limits on Congress
the privilege of the writ of habeas Corpus shall not be suspended, unless 
when in Cases of rebellion or invasion the public safety may require it.
no Bill of attainder or ex post facto Law shall be passed.

article iii, the Judicial Branch
section 2 – trial by Jury, original Jurisdiction, Jury trials
the trial of all Crimes, except in Cases of impeachment, shall be by Jury; 
and such trial shall be held in the state where the said Crimes shall have been 
committed; but when not committed within any state, the trial shall be at such 
place or places as the Congress may by Law have directed.

article iv – the states
section 4 – republican Government
the United states shall guarantee to every state in this Union a republican 
Form of Government, and shall protect each of them against invasion; and on 
application of the Legislature, or of the executive (when the Legislature cannot 
be convened) against domestic violence.

the amendments
The	following	are	the	Amendments	to	the	Constitution.	The	first	ten	
amendments collectively are commonly known as the Bill of rights.

amendment 1 – Freedom of religion, press, expression. 12/15/1791.
Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof; or abridging the freedom of speech, or of 
the press; or the right of the people peaceably to assemble, and to petition the 
Government for a redress of grievances.

amendment 2 – right to Bear arms. 12/15/1791.
a well regulated militia, being necessary to the security of a free state, the right 
of the people to keep and bear arms, shall not be infringed.

Continued overleaf

D
ow

nl
oa

de
d 

by
 [

Sa
ud

i D
ig

ita
l L

ib
ra

ry
] 

at
 0

6:
59

 1
3 

N
ov

em
be

r 
20

13
 



38

amendment 4 – search and seizure. 12/15/1791.
the right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated, 
and no warrants shall issue, but upon probable cause, supported by oath 
or	affirmation,	and	particularly	describing	the	place	to	be	searched,	and	the	
persons or things to be seized.

amendment 5 – trial and punishment, Compensation for takings. 12/15/1791.
no person shall be held to answer for a capital, or otherwise infamous crime, unless 
on a presentment or indictment of a Grand Jury, except in cases arising in the land 
or naval forces, or in the militia, when in actual service in time of war or public 
danger; nor shall any person be subject for the same offense to be twice put in 
jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness 
against himself, nor be deprived of life, liberty, or property, without due process of 
law; nor shall private property be taken for public use, without just compensation.

amendment 6 – right to speedy trial, Confrontation of witnesses. 12/15/1791.
in all criminal prosecutions, the accused shall enjoy the right to a speedy and 
public trial, by an impartial jury of the state and district wherein the crime shall 
have been committed, which district shall have been previously ascertained by law, 
and to be informed of the nature and cause of the accusation; to be confronted 
with the witnesses against him; to have compulsory process for obtaining witnesses 
in his favor, and to have the assistance of Counsel for his defence.

amendment 7 – trial by Jury in Civil Cases. 12/15/1791.
in suits at common law, where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved, and no fact tried by a 
jury, shall be otherwise re-examined in any Court of the United states, than 
according to the rules of the common law.

amendment 8 – Cruel and Unusual punishment. 12/15/1791.
Excessive	bail	shall	not	be	required,	nor	excessive	fines	imposed,	nor	cruel	and	
unusual	punishments	inflicted.

amendment 11 – Judicial Limits.
the Judicial power of the United states shall not be construed to extend to any 
suit in law or equity, commenced or prosecuted against one of the United states 
by Citizens of another state, or by Citizens or subjects of any Foreign state.

Amendment	13	–	Slavery	Abolished.	Ratified	12/6/1865.
1. neither slavery nor involuntary servitude, except as a punishment for crime 
whereof the party shall have been duly convicted, shall exist within the United 
states, or any place subject to their jurisdiction.
2. Congress shall have power to enforce this article by appropriate legislation.

Amendment	14	–	Citizenship	Rights.	Ratified	7/9/1868.
1. all persons born or naturalized in the United states, and subject to the 
jurisdiction thereof, are citizens of the United states and of the state wherein 
they reside. no state shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United states; nor shall any state 
deprive any person of life, liberty, or property, without due process of law; nor 
deny to any person within its jurisdiction the equal protection of the laws.
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Amendment	15	–	Race	No	Bar	to	Vote.	Ratified	2/3/1870.
1. the right of citizens of the United states to vote shall not be denied or 
abridged by the United states or by any state on account of race, color, or 
previous condition of servitude.
2. the Congress shall have power to enforce this article by appropriate legislation.

Amendment	19	–	Women’s	Suffrage.	Ratified	8/18/1920.
the right of citizens of the United states to vote shall not be denied or abridged 
by the United states or by any state on account of sex.
Congress shall have power to enforce this article by appropriate legislation.

Amendment	24	–	Poll	Tax	Barred.	Ratified	1/23/1964.
1. the right of citizens of the United states to vote in any primary or other 
election for president or vice president, for electors for president or vice 
president, or for senator or representative in Congress, shall not be denied or 
abridged by the United states or any state by reason of failure to pay any poll 
tax or other tax.
2. the Congress shall have power to enforce this article by appropriate 
legislation.

Amendment	26	–	Voting	Age	Set	to	18	Years.	Ratified	7/1/1971.
1. the right of citizens of the United states, who are eighteen years of age or 
older, to vote shall not be denied or abridged by the United states or by any 
state on account of age.
2. the Congress shall have power to enforce this article by appropriate 
legislation.

Source: www.law.cornell.edu/constitution/constitution.overview.html

as has been indicated the UK has never had a written constitution. the 
nearest it comes to having one is in incorporating the regional european 
Convention on human rights into statute law, which is something the 
Usa has not done and is unlikely to do in relation to the inter-american 
Convention.	It	is	inconceivable	that	the	US	Supreme	Court	would	find	itself	
being obliged to ‘take into account’ the decisions of a regional human rights 
tribunal situated in haiti, Bolivia or venezuela exercising international treaty 
powers to adjudicate complaints by Us citizens against their government.

in 2009, Britain’s then second most senior judge, Lord hoffmann, 
discussed the subject of the universality of human rights in the annual 
lecture to the Judicial studies Board. he observed that:

The	United	States	Supreme	Court	was,	I	think,	the	first	judicial	body	
required to give practical effort to the abstract terms of a human 
rights instrument; to act as mediators between the high generalities 
of the constitutional text and the messy detail of their application to 
concrete problems.

(hoffmann 2009: para. 11)
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as a result the Court would rule on the meaning of the words ‘equal 
treatment’ in the 14th amendment in a crucial case of whether an educa-
tion authority could or should provide buses across a town to make sure 
its schooling was not racially segregated. in another case the Court would 
test the words of the Fifth amendment, ‘no person shall be compelled in a 
criminal	case	to	give	evidence	against	himself ’	by	deciding	if	a	police	officer	
was obliged to warn a suspect that he had the right of silence and was also 
entitled to a lawyer paid for by the state. the supreme Court has had more 
than two centuries of case law to resolve constitutional questions of this kind. 
As	a	result	the	Court’s	judicial	authority	is	able	to	influence	American	society	
in a way that is unequalled by any other court or tribunal in the world. Lord 
hoffmann’s analysis of the Us constitution and supreme Court was engaged 
to evaluate and attack the constitutional legitimacy of the european Court 
of human rights in strasbourg and what he saw as a trend to go beyond 
its jurisdiction and to create a federal law of europe. Geoffrey robertson 
and	Andrew	Nicol	had	also	strongly	criticized	the	ECHR	in	the	fifth	edition	
of their text Media Law for an approach to the balancing exercise between 
freedom of expression and privacy which, in their opinion, was ‘poorly 
reasoned and badly expressed.’ (robertson and nicol 2008: xi) they used 
rather dismissive vocabulary in their analysis of the princess Caroline of 
monaco ruling in 2004 and questioned whether the eChr

had a right to stop photographers from snapping her in a public place 
because this in some unexplained way hindered the development of 
her personality. ‘there is therefore a zone of interaction of a person 
with others, even in a public context, which may fall within the scope 
of private life’, was the incoherent verdict of the strasbourg court. 
the court has a backlog of tens of thousands of cases (mainly from 
turkey and the former soviet Union states): its rushed seven judge 
decisions often lack intellectual rigour and consistency, and even 
‘grand chamber’ decisions come couched in euro-prosaic generali-
ties. it is regrettable that s. 2 of the human rights act provides that 
strasbourg decisions ‘must be taken into account’, because many are 
simply not worth the effort.

(ibid.)

Robertson	 and	 Nicol	 acknowledged	 the	 influence	 of	 the	 European	
Convention in engaging British law with a human rights perspective, but 
the time had now come for the introduction of a UK written constitu-
tion and bill of rights that was more effective in protecting free speech 
and	trial	by	jury,	which	incidentally	was	not	specifically	guaranteed	in	the	
Convention, unlike the Us constitution.

Lord hoffmann argued in his Judicial studies Board speech that the 
eChr’s interference with the judicial culture of the United Kingdom was 
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presumptuous and creating jurisprudential mischief. he observed that 
the Us supreme Court had developed and maintained a large measure of 
universal respect because of its high quality of judges, their knowledge of 
american society, and the fact that they presided over an american court, 
established by constitution, appointed by president, and endorsed by the 
senate. he also observed the supreme Court judges’ sociological cred-
ibility in that they were ‘an essential and historic part of the community 
which they serve. they have a special constitutional legitimacy for the 
citizens of the United states.’ (hoffmann 2009: para. 14) in contrast Lord 
hoffmann observed that the eChr

has no mandate to unify the laws of europe on the many subjects 
which may arguably touch upon human rights. Because, for example, 
there is a human right to a fair trial, it does not follow that all the 
countries of the Council of europe must have the same trial proce-
dure. Criminal procedures in different countries may differ widely 
without any of them being unfair. Likewise, the application of many 
human rights in a concrete case, the trade-offs which must be made 
between individual rights and effective government, or between 
the rights of one individual and another, will frequently vary from 
country to country, depending upon the local circumstances and legal 
tradition.

(hoffmann 2009: para. 24)

Lord hoffmann explained that the strasbourg Court has used a 
doctrine known as the ‘margin of appreciation’ to ‘aggrandize its jurisdic-
tion and to impose uniform rules on member states. it considers itself 
the equivalent of the supreme Court of the United states, laying down a 
federal law of europe.’ (hoffmann 2009: para. 27)

Lord hoffmann honed his attack on the manner in which the strasbourg 
Court has imposed alien cultural imperatives on the UK’s indigenous 
system of media law. Like robertson and nicol, Lord hoffmann reserved 
the sharpness of his criticism for the ruling in the princess Caroline privacy 
case where the balance to be struck in the United Kingdom between 
freedom of the press and privacy should be decided by a slovenian judge 
addressing a decision of the German Constitutional Court and expressing 
a cultural and political observation about Us media law:

i believe that the courts have to some extent and under american 
influence	made	a	fetish	of	the	freedom	of	the	press	…	It	is	time	that	
the pendulum swung back to a different kind of balance between 
what is private and secluded and what is public and unshielded.

(von hannover v Germany eChr 2005)
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hoffmann speculated that the famous english writer on jurisprudence, 
Jeremy Bentham, would have retorted:

what grandeur […] what legislative power the judicial representative 
of slovenia can wield from his chambers in strasbourg. out with this 
pernicious	 American	 influence.	What	 do	 their	 courts	 or	 Founding	
Fathers know of human rights? it is we in strasbourg who decree the 
european public order. Let the balance be struck differently. i say, 
and all the courts of europe must jump to attention.

(hoffmann 2009: paras. 36–7)

Lord hoffman argued that the United Kingdom remains an inde-
pendent nation

with its own legal system, evolved over centuries of constitution-
al struggle and pragmatic change. i do not suggest belief that the 
United Kingdom’s legal system is perfect but i do argue that detailed 
decisions about how it could be improved should be made in London, 
either by our democratic institutions or by judicial bodies which, like 
the supreme Court of the United states, are integral with our own 
society and respected as such.

(hoffmann 2009: para. 39)

International media ethics: an influential source of authority

The	 transnational	 influences	 on	US	 and	UK	media	 law	 extend	 to	 the	
rhetoric and content of media ethics. Conventions and symposia, often 
Un sponsored, agree and publish covenants and resolutions. UnesCo 
and reporters without Borders recognize the munich Charter on the 
rights and obligations of journalists as authoritative. it was written and 
approved in munich on 24 and 25 november 1971 and adopted by the 
international Federation of Journalists. this is an example of scores, 
perhaps hundreds of journalistic ethical codes that have been drawn 
up in different countries. ethics codes usually aim to be advisory and 
not prescriptive. however, the osmosis from guidance to regulatory and 
legalistic obligation can be traced in many countries, including the United 
Kingdom.

The Munich Charter

the munich Charter asserts that the right to information, to freedom of 
expression and criticism is one of the fundamental rights of man, that all 
rights and duties of a journalist originate from this right of the public to 
be informed on events and opinions. the charter seeks to attenuate the 
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power of obligation between the journalist and public and the journalist 
and employer so that responsibility towards the public exceeds any other 
responsibility, particularly towards employers and public authorities.

in some respects the charter acknowledges that there is a positive 
engagement of self-censorship, not through fear but through a sense of 
ethical responsibility. But a journalist can only respect these ethical duties 
while exercising his profession if conditions of independence and profes-
sional dignity effectively exist.

the main difference between the UK nUJ and munich convention 
codes is that the latter is almost equally balanced between duties and 
rights. the european declaration sets out journalistic expectations of 
the employing journalistic institutions and contextual societies. it implies 
that the exercise of journalistic duties requires the respect and provision 
of rights that go far beyond those currently expected in liberal market 
democracies.

the munich convention represents idealistic goals for the virtuous jour-
nalist. But it would be fair to raise the question: why should it be assumed 
that ‘virtuous journalism’ should be the only goal of media communi-
cation? it could also be argued that the freedom of journalism, speech 
and	communication	is	more	effectively	measured	and	confirmed	by	the	
breach of these aspirations as much as by their compliance. the munich 
Charter is set out in pages 14–18 of the joint UnesCo and reporters 
without Borders publication Practical Guide for Journalists (2002) and is 
downloadable	as	a	pdf	file	from	www.rsf.org.

Human Rights Act and European Union

the human rights act 1998, which was enacted (came into force) in 
october 2000, has radically changed the nature of UK law. it compels the 
courts and public authorities to apply and ‘give effect to’ the articles of the 
european Convention on human rights. there have been a substantial 
number of new cases where publications and media practices have been 
judged according to article 10 – Freedom of expression – and article 8 – 
the right to privacy.

in addition to the human rights act, the UK’s closer integration into 
the european Union has resulted in european Community and Union law 
influencing	matters.	This	means	that	the	rulings	of	the	European	Court	
of human rights in strasbourg and the Court of Justice of the european 
Communities	in	Luxembourg	have	a	significant	bearing	on	British	law.

Furthermore, the United Kingdom has become embedded in a confed-
erated european constitution, where a growing number of decisions 
relating to economic and employment issues, police and judicial affairs, 
foreign and defence policy are being taken outside the sovereign jurisdic-
tion of the westminster parliament.
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it is argued by politicians opposed to Britain’s membership of the eU 
that Britain’s absorption into a european constitution could be seen as 
one of the most extraordinary political deceptions applied to UK citi-
zens in the history of their country. it is said that the debate about the 
proposal for a new european constitution failed to appreciate that the 
cumulative effect of previous european Union treaties since 1959 had 
already established a complex constitutional structure that the United 
Kingdom became a part of from 1972. this political consideration has 
been	reflected	in	the	popularity	of	the	United	Kingdom	Independence	
party (UKip), which has succeeded in sending elected representatives to 
the european parliament in several elections by proportional representa-
tion. Christopher Booker and dr richard north analysed the pro-euro-
pean integration theory of the French politician Jean monnet in their 
2003 book The Great Deception: The Secret History of the European Union and 
acknowledged monnet’s unique achievement of inspiring

the nations of europe to an unprecedented degree of peaceful coop-
eration. […] he instinctively knew he could only achieve his goal by 
working towards it crabwise, step by step, and by concealing the real 
nature of that goal behind a pretence that it was something less than 
what it was. there were heady moments when he was tempted to burst 
out into the open; most notably in the early 1950s when, carried away 
by his coup in setting up the Coal and steel Community, he spoke 
of	 it	as	 ‘the	first	government	of	Europe,’	and	then,	 two	years	 later,	
launched his plan for a ‘european political Community.’ But … he 
soon learned from these mistakes. thus emerged what was perhaps 
his	most	 influential	bequest	to	the	 ‘European	project’,	 that	strategy	
which came to be known as engrenage or ‘the monnet method.’

(Booker and north 2003: 427–8)

Booker and north contend that a ‘gradual assembling of a european 
government has amounted to a “slow motion coup d’etat”, based on a 
strategy of deliberate deception, into which Britain’s leaders, macmillan 
and heath, were consciously drawn.’ (Booker and north 2003: vi–viii) in 
conclusion, they state that the political project to achieve a federal europe 
has overreached itself because it was a gamble that was doomed to fail:

all that was wrong with Le Corbusier’s tower blocks became obvious 
when	real	people	had	 to	 live	 in	 them,	 to	discover	 that	 they	defied	
human realities and human needs. it was the same with the tower 
blocks created by monnet’s technocrats. the nation state and democ-
racy were too fundamental to human needs and human nature simply 
to be eliminated by technocratic diktat. Just as when people woke up 
to the soulless inhumanity of Le Corbusier’s utopian [sic] dream they 

D
ow

nl
oa

de
d 

by
 [

Sa
ud

i D
ig

ita
l L

ib
ra

ry
] 

at
 0

6:
59

 1
3 

N
ov

em
be

r 
20

13
 



45

primarY media Law oF the UK and Usa

hankered for all the warmth and vitality and human reality of old 
cities they had lost, so the same has become true of all that had been 
swept away by the Utopian dream of m. monnet. only when people 
discovered that they had lost their democracy and the power of their 
countries to govern themselves did they begin to appreciate in a new 
way just how valuable was that which had been taken away from them 
without their knowing it. they had become victims of one of the 
greatest	collective	acts	of	make-believe	of	the	20th	century:	fit	in	that	
respect to rank alongside the self-deceiving dreams of Communism.

(Booker and north 2003: 454)

Negative understandings and representations of 
European Union Law

the lack of knowledge and understanding of how the european Union 
works is fairly widespread. there also seems to be a ‘yawn factor’ when-
ever the question of european Union stories arises in newsrooms. there 
appears to be a culture that stories from and about europe are boring and 
of no interest to British audiences unless they involve sensational scan-
dals proving the decadence of ‘foreigners’, concern the shenanigans of UK 
celebrities, or represent dramatic disasters and natural catastrophes. the 
european Commission has felt itself compelled to campaign against British 
media myths about europe that are often recycled in so-called ‘funny’ 
stories about Brussels’ directives on straight bananas and toys in pigsties.

over many decades the eU executive institutions have been issuing 
regulations and directives that have had substantial and binding effects 
on the laws and legal obligations of people in the UK as eU citizens. the 
law of copyright has been transformed way beyond the terms legislated 
nationally in 1988. Copyright in literary and artistic works was extended 
by eU law from a term of 50 years after the death of an author, artist and 
composer to 70 years.

photographs published prior to 1945 were generally perceived to be in 
the public domain until eU law provided the opportunity for copyright 
to	be	asserted	by	descendants	of	identifiable	photographers	whose	work	
could be argued to be artistic. the authors’ rights concept developed 
in the French and German legal jurisdictions began to merge with the 
english and american common law substantial skill/labour doctrine. it is 
not widely known that the reason British courts are obliged to recognize 
the interests of foreign libel litigants in internet-defamation disputes has 
more to do with ‘eU Council regulation 44/2001 of 22 december (“the 
Brussels regulation”), and the Brussels and Lugano Conventions (“the 
Conventions”), on jurisdiction and the enforcement of judgments in civil 
and commercial matters’. (Collins 2005: 5)
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there are signs though of the mainstream media attempting to explain 
the	 significance	 of	 European	 integration	 beyond	 the	 long-standing	
debate about whether the British should give up their pound for the 
euro currency. the BBC has made some efforts to improve journalistic 
coverage and understanding. the BBC has tried through its College of 
Journalism to increase training for its personnel about the importance 
of the european Union and increase reporting resources in Brussels. in 
2005 the BBC appointed the charismatic and skilled broadcaster, political 
journalist, mark mardell, as european editor in an effort to popularize 
the coverage and understanding of european politics and Britain’s role in 
the european Union, particularly in the year when Britain had assumed 
the role of the european presidency. mr mardell successfully increased 
the	profile	of	the	European	news	agenda	and	in	2009	was	appointed	chief	
Us correspondent.

The EU constitution

the european Commission is the eU’s civil service. at its head are 
the president and a cadre of twenty-seven european Commissioners. 
the Commission oversees the enforcement of eU laws and proposes 
new ones. it cannot enact legislation. that is the job of the Council of 
ministers. ministers from each member state attend when their subject is 
under discussion (e.g. the Chancellor of the exchequer attends meetings 
of	the	council	of	economic	and	finance	ministers,	known	as	Ecofin).	It	is	
important to avoid confusing the Council of ministers with the european 
Council, which is a meeting of eU heads of government and usually 
happens twice a year. it is also important to appreciate that a separate 
body called the ‘Council of europe’ is not part of the eU. that body was 
set up to promote european cultural values and gestated the european 
Convention on human rights and european Court of human rights 
situated in strasbourg.

the european parliament sits in Brussels and strasbourg. it exam-
ines proposed legislation. any amendments are sent to the Council of 
Ministers.	This	Parliament	has	the	final	say	on	the	Commission’s	budget	
and on applications from countries seeking eU membership. (allen 2003: 
42)

this is just a nutshell description of a union that could consolidate 
as	a	significant	superpower	in	the	twenty-first	century.	In	2005	the	EU	
expanded to 25 member states, and the political implications of this 
enlargement involving many states from the old iron Curtain area of 
eastern europe may well have been the stalling factor in the ‘no’ vote for 
the new european constitution through referendums in France and the 
netherlands in 2005. in 2007 the eU enlarged to a membership of 27 
states with the addition of romania and Bulgaria.
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in the same year the eU agreed the Lisbon treaty though it was criti-
cized for being similar to the rejected constitution. the irish electorate 
voted ‘Yes’ to the treaty in 2009. in ratifying this treaty, a new Charter 
of Fundamental rights will be legally binding on all eU member states. 
The	UK	opted	out	of	the	Charter	that	defines	rights	in	different	ways	to	
the eChr. article 11 on freedom of expression states ‘the freedom and 
pluralism of the media shall be respected.’ article 52.3 also empowers the 
eU Court of Justice to provide more rights protection than is currently 
provided by the strasbourg court. the existing arrangement of treaties, 
elections to the european parliament, eU-wide administrative infrastruc-
ture and eU judicial system and constitution appears to retain the nature 
of a constitutional confederation. it is similar to that in switzerland, where 
the cantons have much more independence than do the Us states.

since the single european act of 1986, the treaty on european Union 
in 1993 that followed the maastricht treaty, and the treaties of amsterdam 
1997 and nice 2000, the UK has become much more inextricably involved 
in the federal processes of pan-european government. while economic 
integration	has	become	more	consolidated	as	the	first	pillar,	the	second	
and third pillars on Common Foreign policy, and security policy and 
police and Judicial Cooperation have been developed largely through 
secret and private processes of intergovernmental consultation and nego-
tiation. most of the decisions have been made behind closed doors.

EU legal system: lack of transparency and open justice

the UK organization statewatch argued that the eU had not been very 
effective in honouring the citizen’s right of access to documents. tony 
Bunyan stated in Secrecy and Openness in the EU (1999) that the ‘amsterdam 
era	has	inherited	a	European	state,	composed	of	definable	agencies	and	
practices, that has been developed largely in secret with minimal demo-
cratic input.’ (Bunyan 1999: xiv) Bunyan believes that ‘we are witnessing 
the emergence of a european state – in particular of the coercive, “hard”, 
state functions and practices covering internal security.’ (ibid.)

robertson and nicol write that although the eU has paid lip service to 
rights of access to documents, the published codes are inevitably followed 
by exceptions:

The	 first	 category	 is	 mandatory	 (i.e.	 the	 Council	 or	 Commission	
must deny access.) this applies where disclosure could undermine 
the protection of the public interest (public security, international 
relations, monetary stability, court proceedings, inspections and 
investigations), the protection of the individual and of privacy, the 
protection of commercial and industrial secrecy, the protection of the 
Community’s	financial	 interests,	 the	protection	of	confidentiality	as	
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requested by the legislation of the member state that supplied the 
information. the second exception is discretionary and allows the 
Council	or	Commission	to	refuse	access	‘to	protect	the	confidentiality	
of [the Council’s or Commission’s] proceedings’.

(robertson and nicol 2002: 583)

Identifying and clarifying the ECHR

the european Court of Justice is based in Luxembourg and applies and 
interprets eU law. it is a very powerful court and its decisions are binding 
on the legal systems and parliaments of member states. the european 
Court of human rights is based in strasbourg and applies the princi-
ples contained in the european Convention on human rights. it was 
set up by the Council of europe and is not an institution of the eU. the 
pressure	and	backlog	of	cases	meant	that	a	filtering	tribunal	called	‘the	
European	 Commission’	 that	 heard	 applications	 at	 first	 instance,	 and	
decided whether they should be heard by the full Court, was abolished 
in 1998. the eChr was transformed into a full-time judicial panel. the 
Court can now sit in chambers of seven or three judges, or in a grand 
chamber of seventeen judges. the eChr at strasbourg has judges from 
signatory countries beyond the european Union. they include albania, 
turkey and russia. a summary of the european Convention on human 
rights and Fundamental Freedoms is set out in table 1.10.

the international Court of Justice and the international Criminal Court 
sit at the hague, in the netherlands, and are constituted by the United 
nations. the Court of Justice has often been called the world Court and 
it seeks to resolve disputes between states. (allen 2003: 43) the Criminal 
Court was created by the 1998 statute of rome and has been given global 
jurisdiction to try ‘war Crimes’ and ‘Crimes against humanity’.

the eChr is a much more open and transparent process, compared 
to eU institutions and judicial proceedings. robertson and nicol observe 
that:

the european Council of ministers and the european Commission 
both sit in private. there is no public right of access to their meet-
ings. the european Court of Justice and the european Court of First 
instance [a smaller eU court set up to cope with widening jurisdic-
tional responsibilities as well a growing case load] sit in public for the 
oral part of their procedure. By english standards, these hearings are 
very brief. most of the argument is presented in written form. at least 
in the Court of First instance, there is no right for the public to have 
access	to	the	court	file.

(robertson and nicol 2002: 585–6)
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Table 1.10 european Convention for the protection of human rights and 
Fundamental Freedoms

article 1 – obligation to respect human rights – ‘the high Contracting parties 
shall secure to everyone within their jurisdiction the rights and freedoms 
defined	in	Section	1	of	this	Convention.’

article 2 – right to life – ‘no one shall be deprived of his life intentionally save 
in the execution of a sentence of a court following the conviction of a crime for 
which this penalty is provided by law.’

article 3 – prohibition of torture – ‘no one shall be subjected to torture or to 
inhuman or degrading treatment or punishment.’

article 4 – prohibition of slavery and forced labour – ‘no one shall be held in 
slavery or servitude. no one shall be required to perform forced or compulsory 
labour.’

article 5 – right to liberty and security – ‘everyone who is deprived of his 
liberty by arrest or detention shall be entitled to take proceedings by which the 
lawfulness of his detention shall be decided speedily by a court and his release 
ordered if the detention is not lawful.’

article 6 – right to a fair and public trial – ‘… everyone is entitled to a fair 
and public hearing within a reasonable time by an independent and impartial 
tribunal established by law. Judgment shall be pronounced publicly … 
everyone charged with a criminal offence shall be presumed innocent until 
proved guilty according to law.’

article 7 – no punishment without law – ‘no one shall be held guilty of any criminal 
offence on account of any act or omission which did not constitute a criminal 
offence under national or international law at the time when it was committed.’

article 8 – right to respect for private and family life – ‘everyone has the right 
to respect for his private and family life, his home and his correspondence.’

article 9 – Freedom of thought, conscience and religion – ‘this right includes 
freedom to change his religion or belief and freedom, either alone or in 
community with others and in public or private, to manifest his religion or 
belief, in worship, teaching, practice and observance.’

article 10 – Freedom of expression – ‘this right shall include freedom to hold 
opinions and to receive and import information and ideas without interference 
by public authority and regardless of frontiers.’

article 11 – Freedom of assembly and association – ‘everyone has the right 
to freedom of peaceful assembly and to freedom of association with others, 
including the right to form and to join trade unions for the protection of his 
interests.’

article 12 – right to marry – ‘men and women of marriageable age have the 
right to marry and to found a family, according to the national laws governing 
the exercise of this right.’

article 13 – right to an effective remedy – ‘every one whose rights and 
freedoms set forth in this Convention are violated shall have an effective 
remedy before a national authority notwithstanding that the violation has been 
committed	by	persons	acting	in	an	official	capacity.’

Continued overleaf
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Media law and the Internet

the internet and world wide web represent a revolution in human 
communications. the technology is global, interactive and can switch 
between top-down broadcasting transmission to one-to-one and bottom-
up vectors of distribution. it is argued, particularly by internet service 
providers (isps), that the internet is impossible to control. this is not the 
case with the telephone system, where interception and monitoring is as 
straightforward as listening to any call between two people on a closed 
circuit. it is said the internet is an open system and has no centralised 
connection	facility.	Furthermore	the	sheer	volume	of	traffic	and	the	avail-
ability of encryption software mean that random monitoring is not viable. 
it can be regarded as the digital equivalent of the needle in the haystack. as 
a result the internet is to some extent jurisdictionally borderless. in 2008 
and 2009 the internet spawned another dimension of rapid and asym-
metrical communication that was branded as ‘twitter’. this involved the 
streaming of instant messaging limited to 140 characters or less each time 
to facilitate easy reading and transmission on wireless internet networks 
via mobile phone. the mobile phone connected to the internet/world 
wide web also performs the role of citizen journalist with the instant 
capability of camera use for still and moving pictures. this outmanoeu-
vres the power and grip of mainstream media news organizations to be 
the cultural conduits of journalism and public records.

Yet there is the clearest evidence that the internet can be controlled. it 
is not a lawless virtual landscape. Countries with totalitarian and authori-
tarian	governments	have	not	found	it	difficult	to	block	and	filter	content	
and prosecute individuals judged to be a threat to the state. the internet 
channels	and	retains	the	traffic	of	data	from	transmitters	to	consumers	
albeit on a hyper-scale. electricity can be powered on and powered off. 
wireless communications can be jammed, interrupted, diverted, moni-
tored and archived. Cable communications through which most internet 
traffic	sluices	around	the	world	can	be	filtered	and	blocked.	And	it	is	also	

article 14 – prohibition of discrimination – ‘the enjoyment of the rights and 
freedoms set forth in this Convention shall be secured without discrimination 
on any ground such as sex, race, colour, language, religion, political or other 
opinion, national or social origin, association with a national minority, property, 
birth or other status.
article 15 – derogation in time of emergency – ‘in time of war or other public 
emergency threatening the life of the nation any high Contracting party may 
take measures derogating from its obligations under this Convention to the 
extent strictly required by the exigencies of the situation, provided that such 
measures are not inconsistent with its other obligations under international law.’
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clear that existing media law bites on the data-stream of the superhighway 
as on any other kind of publication.
There	appears	to	be	a	free-flow	debate	on	whether	and	how	Internet	

content should be regulated. attempts are being made to censor and liti-
gate. these defy the claim that blocking or removing material is impossible 
because authorship and ‘hosting’ can be thousands of miles away, beyond 
the jurisdiction of a country that judges the content to be unlawful. many 
states have passed laws that enable the police to prosecute the consumers 
and receivers of unlawful content. this is feasible particularly because 
computer hard drives retain a data trail.

media content is vulnerable to legal action for intellectual property 
infringement, defamation and contempt. in 2001 the Court of appeal in 
London ruled that an international businessman, Grigori Loutchansky, 
was entitled to sue The Times for an article containing allegations against 
him that could be downloaded from the newspaper’s archive over the 
internet. the single publication was judged to be whenever anyone was 
able to view it and was not based on the idea that the time of publica-
tion was restricted to the date and time of posting. (Loutchansky v times 
newspapers Ltd hC 2002) it is known as the duke of Brunswick rule, 
which dates back to the year 1849, when the eponymous aristocrat was 
able to sue a newspaper for libel after dispatching his butler to buy an old 
back copy. (duke of Brunswick v harmer hC 1849)

this rule is not followed in the Usa, where the limitation rule on libel 
action runs from the time any document is put online. British media 
editors look with envy on the Us one-publication-only rule and regard 
their own situation as a recipe for injustice – particularly when an old 
archive	article	will	be	difficult	to	defend	when	notebooks	have	been	lost	or	
discarded, witnesses’s memories become unreliable and key personalities 
may be dead or untraceable. the one-publication rule has been sustained 
by state court rulings so that the legal defence applying to traditional 
print publications now extends to internet sites. Golden and vogel state 
that the courts found that ‘failure to extend this rule would subject web 
publishers to almost perpetual liability and would seriously inhibit the 
exchange of free ideas on the internet.’ (Golden and vogel 2006: 58–9)

on the issue of jurisdiction, the federal courts are reluctant to recognize 
the right of claimants to sue across Us state boundaries, let alone national 
borders, unless the effects of a publication can be proved and, in the case 
of internet publication, a sliding scale of interactivity demonstrates that 
the publication was intended to have an impact in the state where the writ 
has been issued. (Young v new haven advocate 4th Cir. UC 2002 and 
revell v Lidov 5th Cir. Us 2002)

the new haven advocate case turned on the issue of the target of the 
newspapers’ journalism. even if Connecticut papers could be read online 
in virginia this did not mean a claimant could sue them in the virginia 
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courts. there was no intention on the part of the papers’ journalists to 
serve the interests of virginia readers.

the logic of this approach is not always appreciated by British, 
european and australian judges. in 2001 the Us isp Yahoo! was sued in 
France by two pressure groups that campaigned against anti-semitism. 
an auction site hosted by Yahoo! traded in nazi and third reich memo-
rabilia. such activity amounted to a criminal offence in the French legal 
jurisdiction, where there are laws prohibiting the dissemination of nazi 
propaganda and race-hate literature. their existence can be explained by 
the historical trauma of German occupation of France during the second 
world war and the deportation to the concentration camps and death of 
a large proportion of its indigenous Jewish community. the French court 
imposed	an	accumulating	fine	for	every	day	Yahoo!	failed	to	block	access	
to French citizens trading in the online nazi regalia. (Zelezny 2004: 24)

Yahoo! fought back with a lawsuit in a federal court in California and 
obtained a declaration that the French court’s order was not enforceable 
because	it	conflicted	with	US	First	Amendment	constitutional	protection.	
(Yahoo! v La Ligue Contre Le racisme et l’antisemitisme, n.d. Cal. 2001)

The Times newspaper appealed its internet archive libel case with 
Loutchansky to strasbourg and argued that the application of the duke of 
Brunswick rule was redundant in a post-modernist information age of the 
internet and global media village. the republication rule for libel was estab-
lished in the victorian age, when aristocrats could direct their butlers to 
iron their newspapers as well as track down libels about their masters. more 
particularly the ruling meant that national newspapers could not maintain 
a publicly accessible internet archive, provided another dimension to the 
chilling effect on freedom of expression, and left managers of internet serv-
ices with the risk of ceaseless liability, since the one-year limitation period in 
which a claimant could sue started every time an article was accessed.
But	the	ECHR	was	unsympathetic.	It	decided	that	the	finding	of	the	

London high Court and appeal court that the newspaper had libelled the 
claimant again by continuing to publish two news articles on the internet, 
previously	 subject	 to	 libel	 litigation,	 was	 a	 justified	 and	 proportionate	
restriction on the right to freedom of expression. (Media Lawyer may 
2009: 41–2) the ruling left one small note of comfort to British media 
institutions publishing on the internet:

the Court would, however, emphasise that while an aggrieved 
applicant must be afforded a real opportunity to vindicate his right 
to reputation, libel proceedings brought against a newspaper after 
a	 significant	 lapse	 of	 time	may	well,	 in	 the	 absence	 of	 exceptional	
circumstances, give rise to a disproportionate interference with press 
freedom under article 10.

(times newspapers Ltd (nos 1 and 2) v UK eChr 2009)
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Both the UK and Us courts accept that the internet is not a defama-
tion-free zone. in Britain the academic dr Laurence Godfrey successfully 
sued demon internet because it had failed to remove a fake defamatory 
message in a news-group allegedly written by him. (Godfrey v demon 
internet Ltd hC 2001) the isp was unable to use the section 1 ‘innocent 
dissemination’ defence from the 1996 defamation act because it had kept 
the message on the internet for ten days after his request for removal.

in 1997 norwich Union healthcare paid £450,000 in libel damages to 
Western	Provident	for	damaging	email	rumours	about	its	financial	status	
that had been circulated on its intranet. (Media Lawyer september 1997: 
22) the claimant company had obtained the emails through interlocu-
tory injunction prior to issuing the writ for libel. in 2003 a teacher from 
Lincoln recovered damages in the small Claims Court from a former pupil 
who left a libellous message about him on the popular Friends reunited 
site. (dunlop Yorkshire Post 2002)

The Shetland Times newspaper sued an electronic publisher ‘shetland 
news’ for breach of copyright in relation to unauthorized hypertext links. 
(Bonnington et al. 2000: 341) the music and movie industries have been 
proactive in the policing of copyright infringement on the internet. and 
there seems to be a pattern emerging that copyright protection increases 
in	step	with	the	profit	potential	of	e-commerce.
The	 UK	 judiciary	 has	 no	 difficulty	 dealing	 with	 the	 risks	 posed	 by	

internet journalism and archiving in relation to court proceedings. as 
early as 1995 a stipendiary magistrate (now known as a district Judge) 
directed that isp Compuserve should block the distribution into the UK 
of foreign reports of the committal proceedings of alleged serial murderer 
rosemary west. (Cathcart Independent 1995) in 2005 the attorney General 
successfully prosecuted a father for contempt of court after he posted the 
contents	of	a	confidential	family	law	case	judgment	on	a	website	and	in	a	
journal. (attorney General v pelling hC 2005)

the socializing dimension of the internet through web forums is 
attracting actions for libel and breach of privacy. in 2008 deputy Judge 
richard parkes awarded damages for libel and privacy in a case where 
somebody	had	created	a	false	Facebook	profile	and	group	in	the	name	
of a former friend that breached privacy and was also libellous. (Firsht v 
raphael hC 2008)

however, in a more globalized media world the draconian approach to 
sub judice issues represented by Britain may be somewhat unrealistic. in 
1992/93 the Canadian judiciary struggled to maintain a blanket reporting 
ban on the guilty plea of, and twelve-year jail sentence imposed on, Karla 
homolka for the sexual abuse and homicide of teenage children. her 
plea bargain to manslaughter and agreement to give evidence against her 
husband, paul Bernardo, in a later trial were clearly an intense matter 
of public interest. the court order did not apply to Us media. the 
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electronic media border between the two countries was obviously porous. 
the synthesis of a media legal border seemed absurd and unworkable. 
the internet was not as pervasive as it is now, but nothing could be done 
about	the	flouting	of	the	ban	through	emailing	and	consumption	of	non-
Canadian news services.

Cyberspace defamation law in the Us has grown and developed with 
the exponential expansion of internet communications as a social utility. 
there is also a recognized socio-economic migration of the source of jour-
nalistic publication moving from old print/magazine technology to online 
multimedia platforms. there is no shortage of cases where claimants 
have sued the originators of defamatory content, whether in traditional 
newspaper online sites or on electronic bulletin boards. the chain of 
liability has been predictable. But many Us states have retraction statutes 
which, in relation to traditional media publication, mean that a claimant 
cannot take legal action until the defendant has had a chance to consider 
publishing a correction or retraction. Litigation in wisconsin suggested 
that such retraction laws may not be applicable to web communications. 
(it’s in the Cards v Fuschetto wisc. app. 1995) in 1996 the Us Congress 
decided to intervene when libel suits began to hit isps who had little or 
no editorial control over web postings.

section 230 of the Communications decency act is seen as a ‘Good 
samaritan’ provision and states that ‘no provider or user of an interac-
tive computer service shall be treated as the publisher or speaker of any 
information provided by another information content provider.’ in some 
respects it is similar to the innocent dissemination defence under section 
1 of the UK defamation act 1996. dr matthew Collins observes that 
section 230 is broader than statutory defences in the UK and australia 
because it applies to all providers and users of interactive computer serv-
ices. (Collins 2005: 442)

the issue of internet defamation liability is somewhat more compli-
cated than a binary opposition in terms of where the content is uploaded 
and where it is downloaded. the australian high Court decision in dow 
Jones & Co inc v Gutnick in 2002 generated considerable global debate 
about freedom of speech online; particularly because the australian 
judges decided that a resident in the state of victoria was entitled to sue 
an american publisher in the victoria supreme Court for an alleged libel 
that could be downloaded on his terminal in victoria. Collins argues that 
the contractual relationship between dow Jones and its subscribers means 
that there was a quality of commercial activity that could have had the 
same result in an american court according to the effects rule of publica-
tion. (Collins 2005: 461–3)

the key approach of the american courts in internet jurisdiction is to 
look at how the publication has been deliberately and knowingly targeted 
into the legal jurisdiction/forum that the claimant wishes to use for 
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litigation. in UK law the intention of publishers is irrelevant. and Collins 
asserts that the British courts ‘have no discretion to decline to exercise 
jurisdiction on forum non conveniens grounds’ because eU law is binding in 
respect of the Brussels 2000 regulation on jurisdiction and enforcement 
of judgments in civil and commercial matters. (Collins 2005: 459)

moore and murray are convinced that internet defamation and privacy 
are likely to be a fertile hunting ground for litigation in Us jurisdictions:

the battle ground for future libel and other torts, such as invasion of 
privacy, is the internet. as more users come on board, it is inevitable 
that more and more libellous information will appear, as subscribers 
become, in effect, gatekeepers and publishers.

(moore and murray 2008: 451)

Zelezny observes that many other issues and problems need to be 
resolved in cyber-libel:

Just what kind of internet sites do come under the domain of 
state retraction statutes? what does it take for someone to become 
a	 ‘public	 figure’	 in	 cyberspace?	 On	 the	 Internet,	 which	 commu-
nication is ‘a matter of public concern’ and which is purely private 
communication?

(Zelezny 2004: 163–4)

in some respects the internet should be evaluated with some juris-
prudential creativity and scepticism. it could be argued that by its very 
nature internet content lacks the credibility and authority of traditional 
media. its global nature means that it is impossible for any internet user 
to know and abide by all the laws of the countries that will receive the 
communication.
Just	as	it	is	very	difficult	for	ISPs	to	have	any	prior	or	current	knowl-

edge of what is being said, written and depicted on their sites, it can also 
be said that the authors of internet content are bound by more limited 
concepts	 of	 responsibility.	 The	 digital	 simulacrum	 involves	 the	 infinite	
copying and reproduction of information in all its forms. the concept 
of copyright becomes meaningless and unenforceable. this must surely 
mean the death of originality and authenticity. if internet content is 
beyond trust and credibility how can there be any liability for defama-
tion? Likewise, how can there be any risk of internet publication creating 
serious prejudice in the minds of potential jurors?

holding internet communicators accountable for their utterances in 
the same way as speakers at public meetings, writers of books and news-
papers, and live television and radio broadcasters seems to misunder-
stand the cultural and socio-psychological nature of the medium. there 
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is no adequate time for second thoughts. it is easy to publish defamation, 
contempt and other unlawful content by mistake. in 2008 the english 
high Court did discuss whether alleged defamation on internet bulletin 
boards was more akin to spontaneous slander than libel. it is also easy to 
accidentally transmit to batched email addresses. the informal, anony-
mous and uninhibited culture of the internet is not served by the nature 
of its technology. in reality it is a hyperactive digipanopticon or, to use the 
words of the academic oscar h. Gandy Jr., ‘the panoptic sort’, the name 
he assigned to

complex technology that involves the collection, processing and 
sharing of information about individuals and groups that is gener-
ated through their daily lives as citizens, employees, and consum-
ers, and is used to coordinate and control their access to the goods 
and	services	that	define	life	in	the	modern	capitalist	economy.	[…]	a	
system of disciplinary surveillance that is widespread but continues to 
expand its reach.

(Gandy 1993: 15)

the technology strips the internet user of all privacy and immunity 
from responsibility. But the spirit of human interaction on the internet 
is the very opposite of the technological reality. any internet immunity 
from existing media laws would depend on the law deciding that it was 
an irrelevant medium of communication. however, there are no signs of 
this happening. if anything, the legal web is entwining in ever-increasing 
ways with the world wide web.

the British legal practice of court-reporting censorship orders was 
unable to control the challenge of the expression of public opinion on the 
internet during 2008 and 2009. in the case of the three adults convicted 
of causing the death of 19-month-old peter Connolly, judges tried to 
keep secret the identity of the child, his mother and stepfather, but a 
viral email and internet campaign consistently outmanoeuvred the court 
orders. one Facebook site of 68,000 members revealed the full name of 
the child victim, described in the media as ‘Baby p,’ his mother tracey 
Connelly, stepfather steven Barker and Barker’s older brother Jason 
owen, and called for the defendants to be tortured and hanged. an old 
Bailey judge’s decision to try Connelly and Barker under pseudonyms in 
a second trial over an allegation that Barker had raped a 2-year-old girl 
and Connolly had criminally neglected her was also frustrated by cyber-
space communications. By august 2009 mr Justice Coleridge decided to 
allow the mainstream media to fully identify the adult defendants and 
child	victim	in	‘order	to	maintain	public	confidence	in	the	judicial	system.’	
(Laville Guardian 2009)
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Libel tourism

in 2005 mr Justice eady decided that the english and welsh courts did 
have libel jurisdiction in a claim by saudi arabian businessman sheikh 
Khalid Bin mahfouz and others against dr rachel ehrenfeld and her Us 
publisher, Bonus Books. the book was published only in the Usa, but 
the judge stated in his ruling that 23 copies had been sold in the UK and 
200,000	people	had	accessed	the	first	chapter,	which	had	appeared	on	a	
website. (Media Lawyer July 2005: 31–2) mr Justice eady said the allega-
tions that the Bin mahfouz family had been one of the main sponsors of 
al Qaeda and other terrorist organizations were of ‘the most serious and 
defamatory kind’.

the judge was able to make a declaration that the book contained false 
and defamatory statements and award damages and costs even though 
the defendant refused to respond to the litigation. the UK litigation was 
possible under a process of ‘summary disposal.’ (defamation act 1996: 
sections 8–10) dr ehrenfeld sought a declaration in the Us courts that 
mr Justice eady’s ruling was unenforceable in the Us and her book was 
not defamatory in american law. (o’neill Press Gazette 2005) when the 
Us courts were unable to do this, the state of new York passed legisla-
tion to protect writers and publishers working there from the enforce-
ment of defamation judgments made by other courts, unless those courts 
accorded the same freedom of speech protection as new York and Us 
federal law. the statute was given retrospective effect in order to protect 
dr ehrenfeld’s position. this has been followed by legislation in the state 
of illinois and bills are being tabled in Congress for a federal statute 
shielding Us citizens from what are seen as illiberal British libel laws and 
counter to the spirit of the First amendment. the states of Florida and 
California were in the process of legislating similar laws as this book went 
to press.

in 2006 the Sunday Times reported that american stars were queuing 
up to sue in ‘libel friendly’ Belfast because northern ireland has similar 
libel laws to england, but waiting lists are shorter and the costs can be 
75% lower. (Clarke Sunday Times 2006) reference has already been made 
to the Un’s Committee on human rights criticizing the phenomenon 
of ‘libel tourism’ of foreign businessmen and millionaires using the high 
Court in London to sue foreign publishers under claimant-friendly defa-
mation laws. (verkaik Independent 2008) there is no shortage of articles 
reporting a campaign being run by the open society Justice initiative 
that includes the writers’ group english pen, the media Legal defence 
initiative and non-governmental organizations Global witness, human 
rights watch and index on Censorship. the term ‘libel tourism’ is pejo-
rative and trivializes the agony, struggle and remedies sought by overseas 
libel claimants who choose to litigate for publication within the UK in the 
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global information age, whether the output is traditional old media of 
newspaper, magazine and book or new media cyberspace.

it is more than likely that the freedom to communicate across fron-
tiers with immunity from legal sanctions will continue to be curtailed 
as the world comes to terms with the implications of near-instant global 
messaging. reference has already been made to the australian high 
Court decision in december 2002 that gives authority to the principle 
that you can sue where you download rather than where the person 
libelling you uploaded. Businessman Joseph Gutnick was able to bring a 
libel action against the dow Jones international news agency over website 
allegations concerning his tax affairs even though the article was origi-
nally published and uploaded in america. (Media Lawyer march 2003: 
29–30) the australian judge Justice Kirby was sending out a message to 
the	global	American	media	that	dominates	film,	international	journalism,	
satellite broadcasting, the internet and most cultural industries:

where a person or corporation publishes material which is poten-
tially defamatory of another, to ask the publisher to be cognisant of 
the defamation laws of the place where the person resides and has 
a reputation is not to impose on the publisher an excessive burden. 
at least it is not to do so where the potential damage to reputation 
is substantial and the risks of being sued are commensurately real. 
publishers in the United states are well aware that few, if any, other 
jurisdictions in the world observe the approach to the vindication of 
reputation adopted by the law in that country.

(dow Jones & Co inc v Gutnick aust hC 2002 para. 151)

Justice Callinan in the same case warned: ‘if a publisher publishes in 
a multiplicity of jurisdictions it should understand, and must accept, 
that it runs the risk of liability in those jurisdictions in which the publi-
cation	is	not	lawful	and	it	inflicts	damage.’	(Ibid.:	para.	192;	also	Collins	
2005: 460)

Can it not be argued that in a global world of communications, the 
english and welsh legal system with its satellite jurisdiction in northern 
ireland is providing global justice to individuals trading internationally 
and depending on their good name? if the most powerful country in 
the world, the Usa, defaults on providing a remedy, why should not 
London	fill	the	vacuum	and	provide	the	justice	remedy?	It	could	also	be	
argued that international libel and privacy claimants use London media 
law specialists because they are among the best in the world. the London 
libel arena balances the power of transnational media corporations with 
that of the individual.

 the British mp andrew pelling told the house of Commons on 17 
december 2008:
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we just have to think about what happened to Kate and Gerry 
mcCann [the parents of missing madeleine mcCann]. Four news-
papers thought it appropriate and responsible to suggest that the 
mcCanns had been responsible for the death of madeleine and the 
disposal of her body. it is important to remember that it was the courts 
[in London] that brought the libel to an end, and the newspapers had 
to publish, on their front pages, in an unprecedented way, apologies 
to Kate and Gerry mcCann.

(hansard 17 december 2008 col. 74wh)

A	 similar	 high-profile	 apology	 and	 settlement	 for	 libel	 damages	was	
achieved in relation to the British citizen living in portugal, robert 
murat, who had been subject to equally damaging allegations concerning 
the disappearance of the four-year-old girl when he had gone out of his 
way to help in the search and assist the global media descending on the 
resort in portugal.

the battle lines over ‘libel tourism’ were sharply drawn in a debate on 
the english and welsh libel laws in the westminster parliament at the end 
of 2008. the former europe minister and president of the nUJ denis 
macshane endeavoured to explain what was at stake:

as in the 18th century, the British establishment is seeking to silence 
americans who want to reveal the truth about the murkier goings-on 
in our interdependent world. i speak not, i am glad to say, about the 
government but about the english legal system. Lawyers and courts 
are conspiring to shut down the cold light of independent thinking 
and writing about what some of the richest and most powerful people 
in the world are up to.

the practice of libel tourism as it is known – the willingness of 
British courts to allow wealthy foreigners who do not live here to 
attack publications that have no connection with Britain – is now an 
international scandal. it shames Britain and makes a mockery of the 
idea that Britain is a protector of core democratic freedoms. Libel 
tourism sounds innocuous, but underneath the banal phrase is a 
major assault on freedom of information, which in today’s complex 
world is more necessary than ever if evil, such as the jihad ideology 
that	led	to	the	Mumbai	massacres,	is	not	to	flourish,	and	if	those	who	
traffic	arms,	blood	diamonds,	drugs	and	money	to	support	Islamist	
extremist organisations that hide behind charitable status are not to 
be exposed.

i put it to the house that it is unthinkable that the state legislatures 
of new York, illinois, and Congress itself, are having to pass Bills to 
stop	British	courts	seeking	to	fine	and	punish	American	 journalists	
and writers for publishing books and articles that may be freely read 
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in the United states but which a British judge has decided are offen-
sive to wealthy foreigners who can hire lawyers in Britain to persuade 
a British court to become a new soviet-style organ of censorship 
against freedom of expression. […]

it is worrying that 30 non-governmental organisations recently met 
human rights lawyers to express concern that libel tourists come to 
London to prevent the publication of nGo reports on parts of the world 
and individuals that, of course, rarely get much coverage in our news-
papers. nGos are an important source and conduit of information that 
is of interest to public policy and to the broader public, telling us what 
is going on and who is doing what to whom in parts of the world. these 
things need exposure. the nGos are meeting lawyers because, thanks 
to libel tourism, some of the individuals mentioned in their reports can 
come here and attack those publications, seeking redress against distin-
guished organisations such as human rights watch.

(hansard 17 december 2008 cols 59wh–71wh)

the debate raised highlights how the differences in approach to libel 
have pitted two friendly countries against each other and spawned the 
intriguing question: which system of libel law is superior? the media 
law	specialist	Paul	Tweed,	a	partner	 in	the	Belfast-based	firm	Johnsons	
solicitors, addressed the new York Bar association and wrote to the 
Us senate Judiciary Committee to make the point: ‘there is one law 
in the UK and one law in the United states. if you start having states 
demanding changes in each others’ law, where will it end?’ (Media Lawyer 
January 2009: 29) mr tweed argued that publications needed to be factu-
ally true and properly researched before publication. he advised against 
Us federal and state moves to pass ‘libel tourism’ statutes, as they would 
suppress free speech rather than support it. Us citizens unfairly libelled 
in the UK would be deterred from taking action because of the block 
on enforcing judgments. their only recourse to protecting their reputa-
tions would be shut down. the situation would lead to people wrongly 
believing that unchallenged defamatory allegations were in fact true. mr 
tweed warned that the ‘people who will suffer most from this draconian 
legislation will be Us citizens with international reputations who will be 
left totally vulnerable to the whims of the tabloid press in europe’.

in 2009 the house of Commons Culture, media and sport select 
Committee held an enquiry into ‘press standards, privacy and Libel’. 
a consortium of Us publishers and media law bodies submitted written 
evidence that stated that Us ‘libel tourism’ and ‘libel terrorism’ bills had 
been	stoked	up	by	a	real	and	justified	grievance:

we do not think, however, that such laws satisfactorily address a problem 
that has arisen between two friendly nations. Us/UK co-operation 
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in communications is vitally important to both countries: indeed, 
‘freedom	of	 speech’	was	 the	first	of	 the	 four	 freedoms	enumerated	
by president roosevelt after america entered the second world war 
on the side of the UK and of liberty. we respectfully suggest that the 
problem caused by libel law – and sometimes, by libel lawyers – could 
be addressed by the UK government and parliament so that it will no 
longer threaten to damage Us/UK relationships.

(h of C select Committee 2009, advance publications, inc et al)

the Us media organizations made a scathing attack on the nature of 
english and welsh libel law and strongly urged parliamentary reform of 
the burden of proof:

What	US	courts	find	repugnant	about	UK	law	is	that	it	places	the	
burden of proving truth on the defendant and holds him liable to 
pay damages for statements he honestly believed to be true and has 
published without negligence. in every other area of tort law the 
burden of proof is on the claimant: why should libel be any differ-
ent? the reason, of course, is that the english common law disfa-
vours free speech. it does so by use of two absurd presumptions: 
that defamatory (i.e. critical) statements are always true, and that 
defamations	 always	 do	 significant	 damage.	 These	 two	 presump-
tions – of falsity and damage – are both in terms illogical, but are 
in law irrebuttable and further proof that english law disfavours 
free speech.

(ibid.: para. 5)

Navigating the legal systems

there is no shortage of excellent textbooks that can elucidate the 
complexities and nuances of the Us and UK legal systems. the present 
book could not possibly replicate the wisdom and learning contained 
therein. however, to give the reader context for the debates in compara-
tive media law, table 1.11 attempts to provide a diagrammatic representa-
tion of the legal system of england and wales within the United Kingdom 
and europe. Figure 1.1, by kind permission of the state of texas, sets out 
the structure of civil and criminal law from Justice Courts dealing with 
civil actions of no more than $10,000 to the Court of Criminal appeals, 
which	is	the	final	state	appellate	jurisdiction	in	appeals	of	death	sentences.	
table 1.12 provides a simplistic charting of the Us Federal Legal system, 
which has parallel jurisdiction in the state of texas. such concomitant 
legal provenance does not operate in scotland, which has an independent 
legal system whose structure is set out in table 1.20.
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Table 1.11 Legal system of england and wales within the United Kingdom and 
europe

From County Court to 
European Court of Justice

From Magistrates’ Court 
to the European Court of 
Human Rights

From Crown Court to the 
International Criminal 
Court

european Court of 
Justice

applications for 
preliminary rulings (art. 
234). actions against 
member states etc. 27 
judges advised by 8 
advocates-general. a 
Grand Chamber of 13 
judges, in chambers 
of 3 or 5, or rarely in 
full plenary session in 
cases of exceptional 
importance.

european Court of 
human rights

actions for advisory 
opinions or rulings 
against Contracting 
states for breaches of 
Convention rights. 
president, vice 
presidents and judges. 
appeal from chamber of 
seven to Grand Chamber 
of seventeen.

international Criminal 
Court, the world Court 
and other international 
tribunals and juridical 
bodies

european Law 
references can arise in 
any english court.

appeals to the eChr 
take place when all 
legal remedies in the 
english courts have been 
exhausted.

the instigation 
of proceedings in 
international courts 
depends on the 
protocols agreed by 
treaty. remedies may 
be restricted to state 
governments or available 
to its citizens.

supreme Court (from 
2009)

appeals from Court 
of appeal and high 
Court, scotland and 
northern ireland. Final 
appeals on devolution 
from scotland, wales 
and northern ireland. 
president and deputy 
president and twelve 
Justices of the supreme 
Court.

Judicial Committee of 
the privy Council

appeals on law from 
the Commonwealth, 
General medical Council 
and other professional 
bodies etc., ecclesiastical 
appeals. Lord president, 
supreme Court Justices, 
privy Councillors (Lords 
of appeal) etc.
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Continued overleaf

From County Court to 
European Court of Justice

From Magistrates’ Court 
to the European Court of 
Human Rights

From Crown Court to the 
International Criminal 
Court

Court of appeal Civil 
division

appeals from the high 
Court and County 
Courts, master of the 
rolls and Lord Justices 
of appeal. minimum of 
one.

appeals on law and fact. 
Leave/permission usually 
needed.

appeals of general public 
importance. permission/
leave needed.

Leapfrog appeals from 
the high Court on a 
legal point of general 
public importance. 
Consent of supreme 
Court, hC and parties 
required.

Court of appeal 
Criminal division

appeals from the 
Crown Court and 
Queen’s Bench division. 
president of the Courts 
of england and wales, 
Lords Justices of appeal 
and high Court Judges.

appeals from the Crown 
Courts on law/fact/
sentence. Leave needed.

‘employment appeals 
tribunal’ hears appeals 
from employment 
tribunals that deal with 
disputes in employment 
law such as racial and 
gender discrimination, 
sexual harassment and 
unfair dismissal.

siaC (special 
immigration appeals 
Commission) 
hears appeals from 
immigration tribunals 
that deal with 
increasing complexity 
of immigration law, 
including ‘control 
orders’ under terrorism 
legislation.

‘Court of protection’ – an 
office	where	Chancery	
judges manage property 
of the mentally ill.

‘technology and 
Construction Court’ – 
one high Court Judge 
plus circuit judges try 
technical	and	scientific	
cases on construction 
and computer disputes.

 ‘restrictive practices 
Courts’ – high Court 
Judges and lay people 
hear restrictive practices 
and fair trading cases. 

‘Coroners’ Courts’ – a 
coroner and/or jury deal 
with cases of sudden 
death. the Coroner’s 
system of inquests dates 
back to the early middle 
ages and investigates, 
through an inquisitorial 
rather than adversarial 
process, the cause of 
death for any citizen of 
the United Kingdom 
dying suddenly at home 
or abroad, and any 
individual who dies in 
england or wales.

high Court Chancery 
division

high Court Family 
division

high Court Queen’s 
Bench division

exceptional multi-track 
claims over £15,000 
in tax, bankruptcy, 
property, trusts, patents 
Court, Companies Court. 
vice Chancellor and 
high Court Judges.

divorce, family property, 
proceedings under the 
Children’s act. president 
and high Court Judges. 
hears appeals on family 
law issues from county 
and magistrates’ courts.

exceptional multi-track 
claims over £15,000 
in contract, tort, etc. 
admiralty Court, 
Commercial Court, 
administrative Court 
president of the Courts 
of england and wales 
and high Court Judges.

D
ow

nl
oa

de
d 

by
 [

Sa
ud

i D
ig

ita
l L

ib
ra

ry
] 

at
 0

6:
59

 1
3 

N
ov

em
be

r 
20

13
 



64

primarY media Law oF the UK and Usa

Broadcasting the courts

victories on freedom of expression won by Us and UK print journalism 
in the nineteenth century were denied to broadcasting in the twentieth 
century.	 As	 a	 result	 it	 took	more	 than	 fifty	 years	 for	 the	 microphone	
and camera to be allowed into the westminster parliament. it has taken 
longer in the case of UK courtrooms. there was a short-lived experi-
ment in scotland in the 1990s that faded away when the judges took 
fright at what was described as ‘a media circus’ surrounding the global 
televising of the murder trial of o.J. simpson in Los angeles. there has 
been closed-circuit televising of the hutton enquiry, the inquest into the 
death of diana princess of wales and dodi Fayed, and a few murder trials 
attracting	significant	media	interest.	But	the	English	judges	continue	to	
restrict the potential to merely cabling into ‘overspill’ media and public 

From County Court to 
European Court of Justice

From Magistrates’ Court 
to the European Court of 
Human Rights

From Crown Court to the 
International Criminal 
Court

divisional Court
appeals in bankruptcy

divisional Court
appeals from 
magistrates’ courts

divisional Court
appeals by case stated 
from Crown Court and 
magistrates’ courts, 
and Judicial review of 
Coroners’ inquests.

County Court

most multi-track cases 
(over £15,000 civil cases). 
Fast track cases (£5,000 
to £15,000). small claims 
under £5,000. Family 
proceedings, patents. 
equity limit £30,000. 
appeal from district 
Judge is normally to 
Circuit Judge. Circuit 
Judges and district 
Judges and recorders

magistrates’ Court 

Civil: family proceedings; 
criminal:  trial of 
summary offences 
and triable either 
way. penalties £5,000 
and up to 6 months’ 
imprisonment. (power to 
jail up to 1 year not yet 
enacted.)

Youth Court: maximum 
2 years’ detention 
and training. two or 
three lay justices or 
one district Judge 
(magistrates’ court), 
advised by a justices’ 
clerk or court clerk (legal 
advisor).

Crown Court (can be 
seen as a high Court of 
Crime)

Jury trials of indictable 
offences and offences 
triable either way: 
appeals from magistrates’ 
courts on fact and 
sentence. divided into 
3 tiers. high Court 
Judges, Circuit Judges, 
recorders, magistrates.

Note:
method of appeal and position in the legal hierarchy of stare decisis is indicated by the text 
rather than strict position in the table.
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Figure 1.1 Legal system of the state of texas

Source: Reproduced	by	permission	of	the	Office	of	Court	Administration	of	
texas, published at texas Courts online www.courts.state.tx.us/
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Table 1.12 Us federal legal system

Main spine of federal courts 
structure

Route of appeal for specialist federal 
courts

Route of appeal for 
state legal system and 
armed services courts

nine Justices and a Chief Justice 
of the United states chosen/
nominated by the president 
and approved by the senate. 
appointment and service for life 
or until retirement. 

supreme Court of the United 
states. the oldest federal court. 
Stare decisis operates in the sense 
that	this	is	the	final	superior	court	
and lower courts have to follow its 
decisions. in Marbury v Madison 
1803 it asserted that it has the 
power to overturn laws passed by 
Congress.

referrals of test 
cases by supreme 
state Courts that 
believe a federal 
law may be 
unconstitutional.

regional Courts of appeal: 
twelve circuits. eleven circuits 
cover	the	fifty	constituent	
states of the Federation and 
Us territories (unlike Great 
Britain they are not referred 
to as colonies). For example, 
the second circuit represents 
the states of Connecticut, new 
York and vermont. the 12th 
circuit	is	not	officially	known	as	
such, but is usually understood 
as the Us Court of appeal for 
the district of Columbia. this 
dC court hears appeals from 
federal regulatory agencies and 
commissions such as the FCC 
and FtC.

Court of appeal for the Federal 
Circuit. this court is sometimes 
referred to as the ‘13th circuit’ 
and has jurisdiction for specialist 
areas of the law and will take 
appeals from district courts in 
intellectual property disputes 
such as patents and trademarks.

Court of appeal 
for the armed 
Forces

Us district Courts: ninety-two. Us Court of international trade
Us Court of Federal Claims
Us Court of veteran appeals

army, navy-
marine Corps, air 
Force, Coast Guard 
Courts of Criminal 
appeals.

Us tax Court international trade Commission
the merit systems protection 
Board
Patent	and	Trademark	Office
Board of Contract appeals

Federal judges are appointed 
and not elected – unlike state 
judges. the federal courts 
tend to resist tv broadcasting 
of proceedings, athough two 
Court of appeal Circuits are 
exceptions.
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gallery tents and annexes. in fact the only actual form of broadcasting 
in england from the royal Courts of Justice may have been in 1982, 
when the author negotiated the sound recording and transmission of the 
ceremonial valedictory speeches of master of the rolls Lord denning, in 
the Lord Chief Justice’s Court. my predecessor as irn old Bailey corre-
spondent, Ken dennis of the press association, had previously recorded 
and broadcast the valedictory ceremony on the retirement of the recorder 
of London in a courtroom of the Central Criminal Court. however, the 
UK’s new supreme Court, inaugurated the televising of english court 
proceedings in october 2009 with a media  open justice application as 
one	of	its	first	hearings.	This	court	replaces	the	Judicial	Committee	of	the	
house of Lords and is part of a reform of the British legal system set out 
in the Constitutional reform act 2005.

in contrast, the Us supreme Court, along with the Federal Circuit, at 
the time of writing, continues its general prohibition on tv broadcasting 
of court proceedings, unlike many of the state courts, which for more than 
two decades have encouraged the development of a ‘Court tv’ culture.

Us judicial proceedings and the electronic media have not always 
been happy bedfellows. the american Bar association effectively prohib-
ited Us judges from allowing the broadcasting of court cases after the 
circus surrounding the 1935 trial in Flemington, new Jersey of Bruno 
hauptmann – convicted and executed for the murder of the young child 
of Charles Lindbergh. in 1981 the Us supreme Court in the case Chandler 
v Florida ruled that the presence of cameras did not inherently render 
a trial unfair. properly controlled use of cameras inside the courtroom 
could avoid the deprivation of a defendant’s constitutional right to a fair 
hearing. (Zelezny, 2004: 280–2) the absence of broadcasting of court 
proceedings in most of the UK legal system is perhaps the most tangible 
and obvious distinction in the media law culture of the two countries. in 
2009 cameras in the courtroom seem to be part of the fabric of Us court 
reporting. there are fewer instances when state legislation enables judges 
to close their courts to electronic news media when they are convinced 
there would be a threat to the defendant’s sixth amendment rights.

in high-pressured trials of celebrities, or of defendants accused of 
criminal responsibility for notorious terrorist incidents, a withdrawal 
from broadcasting can give the judges greater power over the conduct 
of their proceedings. they feel better able to maintain the discipline of 
due process, as was the case in the trials of individuals connected with the 
bombing of the oklahoma federal building and the Los angeles trial of 
the late singer michael Jackson on child abuse charges. only live radio 
broadcasting of the jury’s not guilty verdicts was permitted.

the more bashful federal system has by no means locked the door on 
broadcasting. in the dispute over the election count in the state of Florida 
in 2000 (Bush v Gore) the supreme Court in washington dC released 
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the audio transcripts of its proceedings. it is suggested that judicial and 
political	confidence	 in	court	broadcasting	 in	the	UK	could	be	achieved	
through a radio/audio step in broadcasting experimentation; the same 
process by which microphones and cameras were eventually allowed into 
the palace of westminster. a partnership between a public broadcaster 
such as the BBC and the ministry of Justice could lead to the setting up of 
a court radio digital channel whose costs and risk would be substantially 
less than an entrée with television. By 2009 the Us supreme Court and 
most federal appeal circuits were releasing audio recordings of oral argu-
ment to the media. the 2nd and 9th Circuit Courts of appeal permitted 
television coverage on a case-by-case basis. radio can be seen as a bridge 
towards television in the courts. the contrasting narrative of broadcasting 
the courts in the Usa and UK is set out in table 1.13.

The critical perspective in media law

media communicators have an opportunity to recontextualize the nature 
and development of media law and critically appreciate their status and 
purpose within British and american liberal-capitalist societies. in trying 
to understand how the systems work, some journalists believe their func-
tion	in	a	democratic	society	is	to	question	the	justification	of	such	censor-
ship in every case. a debate endures about whether the proper role of 
the journalist is that of a lapdog or of a bloodhound. it has not gone 
unnoticed that former British prime minister tony Blair characterized 
the media as behaving like ‘feral beasts’. was this the attitude of a poli-
tician	flinching	 from	 the	pain	of	media	 scrutiny,	or	 criticizing	abuse	of	
media power that crosses the boundary from public interest analysis to 
abuse of private space and dignity?

the media communicator is faced with three key areas of control: 
contempt/protecting fair trial; defamation; and privacy. parallel to and 
empowering these factors in the Us and UK is the way that powerful 
state	 and	 corporate	 institutions	 control	 journalistic	 sources	 and	 define	
the concept of the public interest. what constitutes the public interest 
is not a matter of consistent agreement between judges, politicians and 
journalists. in the Usa the executive and judiciary do not control the 
notion of ‘the public interest’. americans prefer also to use the expression 
‘public concern’ and the initiative and determination of what is a matter 
of ‘public concern’ is the prerogative of the media; not the presumption 
of judges and politicians.

some journalists argue that a number of aspects of Us and UK media 
law could be argued to be against the public interest because they fail the 
key tests of justice and legal validity. it is argued that punishments and 
disincentives that include imprisonment and huge amounts in damages 
and legal costs are disproportionate to the harm that mere journalism 
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Table 1.13 television and radio access to court proceedings

United Kingdom United States of America

the 1925 administration of Justice 
act prohibits the use of cameras or live 
sketching during court proceedings 
in england and wales. the english 
and welsh statutory prohibition was 
introduced after newspaper circulation 
wars encouraged the market for 
surreptitious still images of defendants 
in notorious murder cases. press 
photographers would conceal cameras 
in their top hats and cough loudly 
when operating the camera. the 
legislation does not apply in scotland. 
scottish judges, therefore have 
discretion to permit photography, 
filming	or	sketching,	although	they	
became reluctant after the global 
coverage of the murder trial of o.J. 
simpson in Los angeles in 1994. 
another disincentive is the fact that 
consent of all parties involved must 
be obtained, and judicial permission 
sought; consent may be withdrawn 
up	to	24	hours	after	filming	has	taken	
place; and proceedings can only be 
broadcast when the judge can be sure 
this can take place without risk to the 
administration of justice. television 
access to scottish courts was applied 
for during the Lockerbie bombing 
trial and appeal, which were held in 
the netherlands under scottish law. 
the application to televise the trial 
was refused, but the appeal was shown 
unedited on the internet, and shown 
in television news broadcasts and 
documentaries. in 2004, a television 
pilot scheme was tried out at the 
royal Courts of Justice in the strand, 
London in order to demonstrate to 
senior judges that modern television 
technology was not a disruption to 
proceedings.

The	first	trial	ever	broadcast	over	
radio occurred in 1925 during the 
sensational prosecution of teacher 
John thomas scopes at dayton, 
tennessee, who was accused of 
violating a law against teaching the 
theory of evolution in schools. Chicago 
station wGn obtained exclusive 
broadcasting rights after rigging up 
five	loudspeakers	to	transmit	the	
proceedings to dayton townsfolk. 
Judge John raulston also allowed 
in newsreel and still cameras to take 
pictures. he relished the media 
attention, declaring: ‘my gavel will 
be heard around the world.’ this 
initial enthusiasm for extending the 
public gallery to radio and cinema 
newsreels ended with the carnival 
atmosphere of the ‘Lindbergh Circus’ 
at Flemington, new Jersey in 1935 
and the murder conviction and 
execution of Bruno hauptmann. the 
american Bar association decided 
that the trial had been in the nature 
of a ‘roman holiday’ and in 1937 
passed a resolution on professional 
ethics known as ‘Canon 35’, which 
stated: ‘proceedings in court should 
be	conducted	with	fitting	dignity	and	
decorum. the taking of photographs 
in the courtroom during sessions 
of the court or recesses between 
sessions, and the broadcasting of court 
proceedings are calculated to detract 
from the essential dignity of the 
proceedings, degrade the court and 
create misconceptions with respect 
thereto in the mind of the public 
and should not be permitted.’ Canon 
35 was amended in 1952 to ban tv 
cameras, and Congress legislated 
against radio and photographic 
coverage of federal criminal cases. 

Continued overleaf
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United Kingdom United States of America

it is also an offence to photograph 
and	film	people	entering	and	leaving	
‘court precincts’. it would be advisable 
to	find	out	what	constitutes	the	
precincts	at	specific	court	complexes	
so that camera/tripod positions are not 
challenged by the police. in april 2009 
the european Court of human rights 
at strasbourg ruled that the conviction 
and	fine	imposed	by	the	Norwegian	
courts on two journalists for 
unlawful publication of photographs 
under section 131a of norway’s 
administration of Courts act 1915 of a 
person while leaving a court building 
did not give rise to a violation of 
article 10 of the Convention (egeland 
and hanseid v norway [2009] eChr 
(no. 34438/04).

the american judiciary does not go 
as far as applying censorship powers 
beyond the courtroom walls. the 
idea of imposing restrictions on the 
use of radio or camera equipment 
outside the courtroom but on ‘the 
court precincts’, particularly to record 
people arriving and leaving, would 
be regarded as somewhat alien to the 
tradition of a free press and media. 
however, by 1965 the suspicion and 
prejudice surrounding the alleged 
dangers of television led to the 
supreme Court ruling in Estes v Texas 
that photographic and broadcast 
coverage of the prosecution of a friend 
of president Lyndon Johnson had 
deprived him of a fair trial. in 1977 
the state of Florida supreme Court 
consented to a one-year pilot scheme 
of electronic media coverage of all 
state courts without the consent of trial 
participants. 

section 9 of the 1981 Contempt of 
Court act makes it an offence to use 
a tape recorder or bring into a court 
a tape recorder for use without leave 
of the court. there is also a practice 
direction from the Lord Chief Justice 
of england and wales prohibiting 
the broadcasting of tape recordings 
of court hearings. it might be argued 
that this was a missed opportunity 
to experiment with relatively non-
obtrusive radio coverage, as had been 
the case with parliament from 1978 
before a decision was made to let in 
television cameras.

the green light to widespread 
televising of court proceedings was 
given by the Us supreme Court in 
the case of Chandler v Florida, when 
the justices ruled that ‘consistent with 
constitutional guarantees, a state 
may provide for radio, television 
and still photographic coverage of 
a criminal trial for public broadcast, 
notwithstanding the objection of the 
accused.’ the supreme Court justices 
and federal judges remain largely 
opposed to televising the proceedings, 
despite some successful pilot studies 
involving civil cases in the 1990s.

and media publication can cause. in 2009 both countries still had criminal 
libel laws, although they were largely redundant in practical application.

it is also argued that media law sanctions are negative remedies against 
journalism in a free and democratic society, and in relation to the UK there 
has	been	very	little	transparency,	publication,	notification	and	consulta-
tion with the media during the last thirty years over an exponential rise 
in primary and secondary media law legislation. on the other hand, 
critics of the media argue that the law needs to check the catastrophic 
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damage to the emotional and economic well-being of individuals and 
companies (which in UK and Us law have legal personality) caused by 
lies and negligent publication. the purpose of media law is to ensure 
that a fair trial takes place through due process of legal proceedings, 
and not in the media. vulnerable witnesses need to be protected from 
vigilante reprisals and intimidation, and state investigators and security 
forces need to be protected from revenge attacks and damage to national 
security. the purpose of media law is to ensure that media communica-
tors exercise powers of communication with responsibility and respect 
the dignity of the human individual. public interest is not simply what 
interests the public in terms of prurience, voyeurism, gossip curiosity and 
entertainment.

Consequently, in your study of media law you have the right to formu-
late your own opinions about whether journalists have too much or too 
little power. has the balancing exercise by judges diminished the right to 
freedom of expression to the point of subordination against other rights 
such as national security, privacy, along with the exaggeration of the 
imperative of such fundamental rights as life, and fair trial? is there not 
a tendency for judges to take particular merits and sets of circumstances 
and turn these into moral and political crises of media abuse of power? 
in essence, are the media becoming increasingly infantilized, as if they 
are children that have to be controlled, or as a counterargument, does 
media law educate the media into the maturation of a constitutional role 
that avoids freedom without responsibility? in a democratic society, how 
much moral discretion should be given to journalists when they wield 
their mighty pens or tap away on their keyboards when editing digitally 
across multimedia platforms?

Contempt – the law against reporting legal proceedings

the profession and academic discipline of media law encourages a 
concentration and evaluation of the latest precedents decided by the 
highest courts. But a more investigative and journalistic approach seeks 
to understand how the power in the UK to censor the media ‘to protect 
the administration of justice’ with judicial injunctions and statutory prohi-
bitions (the breach of which is a criminal offence) came about.

British legal culture has constructed a power to protect juries from 
prejudice, based on a case from 1820. however, an examination of 
the archives relating to the prosecution of the Observer newspaper for 
contempt, known as R v Clement, demonstrates that the case was a decision 
to protect the state’s embarrassment in using paid agents provocateurs to 
give evidence against political activists opposed to the government of the 
day. (r v Clement CKB 1821; and in the matter of w.i. Clement Coe 
1822) the editor of the Observer	was	fined	£500	for	reporting	a	series	of	
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old Bailey trials of the Cato street conspirators accused of being involved 
in a plot to blow up the British Cabinet in London. it is the foundation 
precedent of the all-embracing power to postpone the reporting of an 
entire trial because evidence will prejudice a following trial.

the Cato street conspiracy case was part of a government campaign to 
suppress political discontent. it was a year after the massacre by armed 
militia of demonstrators at peterloo, manchester. the inquest into the 
deaths of men and women who had been sabred to death had been 
adjourned without any conclusion. arthur thistlewood had been jailed 
for	involvement	in	another	flashpoint	known	as	the	Spa	Fields	riot.	He	
and thirteen other men met in a stable loft of a house in Cato street, off 
the edgware road in London. it was alleged that they planned to murder 
Cabinet members during a dinner in Grosvenor square (the present 
location of the Us embassy) and then intended to seize key buildings in 
London and declare a revolutionary republic.
One	of	the	five	defendants	executed	was	a	black	man,	William	Davidson.	

he was the illegitimate son of the attorney General for Jamaica. it would 
seem that the conspiracy had been originated and led by a government 
agent provocateur, George edwards, who disappeared from the scene once 
the	trials	commenced.	He	was	employed	and	paid	by	a	police	official	at	Bow	
street. the aims of the conspirators were vague and lacked unity of purpose 
until edwards arrived on the scene and began to urge violent action. he 
produced	the	newspaper	cutting	announcing	the	location	of	the	first	Cabinet	
dinner since the late king’s death. when the police converged on Cato street 
just as arms were being distributed, edwards had absented himself. one 
police	officer	was	shot	dead	in	the	exchange	of	fire.	Thistlewood	escaped,	
only to be arrested at a hideout that edwards had found for him.

edwards was never seen again even though defence lawyers repeat-
edly insisted that the Crown produce him as a witness. the defendants 
pleaded not guilty to high treason and elected to be tried separately in 
a sequence of four trials. Lord Chief Justice Charles abbott said that the 
evidence in each trial would be very similar, and feared that if each trial 
was contemporaneously reported it would give witnesses an opportunity 
to alter their evidence in the next trial. (r v Clement CKB 1821)

in fact the suppression on reporting only served to cover up the 
growing scandal of entrapment and the payment and inducements to 
government informers. it was obvious that the main witness, robert 
adams, had learned his evidence by rote, and he reproduced it word for 
word before each jury. he had been one of the original conspirators, but 
turned ‘King’s evidence’ and was effectively working for the government 
as a supergrass of the Georgian age.

in trial after trial defence counsel demanded that the Crown produce 
the missing agent provocateur, George edwards. this exhortation by 
defence counsel in the third trial fell on deaf ears:
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there is a witness in the list of the name of edwards, who has been 
not only present, but a material adviser, and active agent in every 
thing done, and edwards stands the most prominent man in the 
whole	transaction.	You	see	‘him	first,	him	last,	him	midst,	him	without	
end’. whatever is said, edwards has a share in; whatever is done, 
edwards has a hand in; and yet the incredible mr adams alone is 
called. edwards, as adams has expressed himself, had the title of 
aide-de-camp, and yet he is not called to support adams.

(stanhope 1962: 117–8)

the Observer breached the judge’s direction by publishing what it 
described as ‘a fair, true and impartial’ account of the proceedings and 
the	evidence	heard	by	the	court.	It	was	fined	£500	for	contempt	in	disre-
garding the judge’s order. this was the origin of the power of a British 
court to censor the reporting of proceedings by publication outside the 
courtroom	until	the	trial	or	other	trials	had	been	completed.	The	justifi-
cation was ‘the interests of truth and justice’, although this would appear 
to be a contradiction in terms. the allegedly cynical and questionable 
tactics of the prosecution merited publicity. each defendant was on trial 
for his life. the banning of the reporting of these succeeding trials until 
the end of the last one was untenable and a bias against democracy, the 
public interest and justice. it was absurd that the public gallery was open 
but the newspapers were silent. separating the indictment so that each 
conspirator was tried separately may have been fair to the defendants. 
suppressing publicity for each trial was not.

the Observer’s editor, william innell Clement, was tried for contempt 
and	fined	£500	in	his	absence	and	without	any	legal	representation.	The	
judges presumed that he had deliberately left London so that he could not 
be served the summons. But the Courts of King’s Bench and exchequer 
that heard his appeals in 1821 and 1822 was composed of panels including 
some of the very judges, Lord Chief Justice abbott, Chief Baron richards 
and	Mr	 Justice	Best	who	had	originally	fined	him.	 It	 is	not	 surprising	
that they dismissed his appeals. the situation substantially breached the 
natural justice principle, nemo judex in causa sua, that no one shall be a 
judge in his own case. it would have been recognized as an irregularity in 
the 1820s. nowadays it would be unconscionable.

Clement had an arguable case about whether there had been a recog-
nizable court order postponing reporting of the trials. it was not written 
down or recorded by the court, was not available for inspection, and there 
were	conflicting	accounts	of	whether	Lord	Chief	Justice	Abbott	had	said	
he ‘expected that all persons, therefore, will attend to this admonition’ or 
‘will observe this injunction.’ (in the matter of w.i. Clement Coe 1822)

Baron Garrow in the 1822 appeal claimed that the Observer was ‘the 
only paper in which the account had been published, all the other papers 
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in the kingdom preferring the observance of an honourable propriety, 
by submitting to the prohibition of the court.’ (ibid.) But an examination 
of reports in The Times indicates that this was not necessarily the case. 
although The Times did not provide detailed reports of the evidence, it 
did	summarize	the	first	and	second	trials	and	provided	a	list	of	witnesses	
and the gist of what they said between 18 and 23 april 1820. the news-
paper even stated that in the second trial of the defendant James ings, the 
former soldier and prosecution informer robert adams ‘gave nearly the 
same evidence which he had already detailed in thistlewood’s trial.’ (The 
Times 22 april 1820: 2)

it would seem the entire purpose of Lord Chief Justice abbott’s 
reporting ban was vitiated by the decision on monday 25 april to allow 
the	 foreman	 of	 the	 jury	 in	 the	 first	 trial	 of	 Thistlewood,	 Alexander	
Barclay	of	Teddington,	and	five	other	men	who	had	served	on	the	jury	
of the previous trial to try the last case of James thomas Brunt. mr 
Barclay had ‘begged to be excused on account of his former services’ 
but he was not challenged by either the prosecution or the defence, 
whose leading counsel declared he ‘wished him to be on the jury because 
having	been	on	the	first	trial,	he	would	be	enabled	to	see	the	distinction	
between the two cases, and to discover the difference in the evidence.’ 
(The Times 25 april 1820: 3) it could never be said that R v Clement was 
a credible precedent justifying the postponement of reporting criminal 
trials in order to prevent prejudice to juries in following cases. this 
would have been impossible when six jurors deliberated in two of the 
succeeding cases. if anything, R v Clement is a testament to the principle 
of trusting juries to try their peers without prejudice and solely on the 
basis of the evidence before them.

the Cato street conspiracy defendants were convicted and subjected to 
the grotesque sentence of ‘hanging, drawing and quartering’ in a public 
execution outside the old Bailey. it was decided to omit the barbaric prac-
tice of mutilation by quartering, but they were still hanged and beheaded 
before silent, brooding crowds that uttered the occasional cry of ‘Bring 
out edwards’. it could be said that the prosecution of the Observer for 
contempt, cited in the law books as R v Clement,	 created	 a	flawed	 and	
discredited precedent that has attacked and undermined the principle 
of open justice and compromised what should be a constitutional right to 
provide contemporaneous reports of criminal trials.

this historical precedent can be contrasted with the 1807 Us case of 
former vice-president aaron Burr, who was placed on trial for charges of 
treason. he was accused of trying to solicit revolution by seeking the seces-
sion of the western United states from the rest of the federal union. Burr 
was a controversial character in the politics of the time and, despite being 
one of the founding fathers of the Usa, he had no shortage of enemies, 
particularly after he had dispatched the popular alexander hamilton in 
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a fatal duel a few years before. thomas Jefferson, the then president of 
the United states and author of the Constitution, wanted revenge. in 
his message to Congress in January 1807 Jefferson boldly asserted that 
Burr was guilty, and the address caused a frenzy of newspaper allega-
tions	and	counter-allegations.	What	jury	could	not	be	influenced	by	the	
overwhelming and demonizing clamour for a guilty verdict against aaron 
Burr? he was a traitor to the constitution, an insurrectionist and seditious 
libeller. he wished to become the napoleon and emperor of america.

in law Burr argued that he could not obtain a fair trial in any american 
jurisdiction, but the then Chief Justice, John marshall, gave the opinion 
that it was acceptable for jurors to have some advance knowledge of a 
case, provided they kept their minds open to a fair consideration of the 
testimony. the eventual ‘not guilty’ verdict provided a foundation stone 
for the idea that the due process of law can triumph over sensationalist 
media comment and gossip and the case of US v Burr is cited as a histor-
ical precedent on the separation of powers between supreme Court and 
presidential executive.

Later in the nineteenth century, a newspaper industry serving the 
growing literacy of working people through the ‘penny press’ developed the 
phenomenon of ‘yellow journalism’ (in Britain aka the ‘gutter press’) – an 
entertaining and sensationalistic style of reporting in a competitive market 
of high-circulation newspaper conglomerates owned by powerful ‘barons’ 
such as hearst and pulitzer. a similar development occurred in Britain, 
where the competition in the early twentieth century would be between 
the newspaper groups owned by Lords northcliffe and Beaverbrook. in 
both	countries	the	tradition	of	court	reporting	was	a	significant	part	of	the	
product and service to readers. the nature and style of court journalism 
would be at the centre of debates over ‘trial by newspaper’ and whether 
the coverage of ‘indecency’ could ‘deprave and corrupt’ readers.

the political class would continually express caution about any poten-
tial interpenetration or collapsing of the function of politics and fourth-
estate media. any party political monopoly between media and politics 
would attack and suffocate the nature of democratic debate, plurality 
and competition between opinion which, in the words of the american 
academic alexander meiklejohn, ‘give to every voting member of the 
body politic the fullest possible participation in the understanding of 
those problems with which the citizens of a self-governing society must 
deal.’ (meiklejohn 1948: 89) when Lords Beaverbrook and rothermere 
joined forces in Britain in the 1930s to form a new empire party to chal-
lenge the political mainstream in elections, backed by the campaigning 
force and power of their newspaper ownership, the then British prime 
minister, stanley Baldwin, provided a warning of the social and political 
consequences: ‘what the proprietorship of these papers is aiming at is 
power, and power without responsibility – the prerogative of the harlot 
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throughout the ages.’ (margach 1978: 30–1) Baldwin was responding to 
libels against him, but he was not prepared to sue in the courts even 
though he had been advised that an apology and heavy damages were 
inevitable:	‘The	first	is	of	no	value	and	the	second	I	would	not	touch	with	
a barge pole.’ (ibid.)

it could be argued that UK legal culture has exaggerated the impact 
of media prejudice and avoided taking measures adopted in the Usa to 
promote jurors’ consideration of the evidence in trials before them. the 
UK law against interviewing jurors about their deliberations (section 8 of 
1981 Contempt of Court act) could be seen as another example of the 
process of protecting the mythology of media prejudice. the proposal 
to bar communication by jurors of their deliberations arose out of inter-
views conducted with the jurors in a conspiracy to murder case at the 
old Bailey in 1979 featuring a former leader of the Liberal party as one 
of the defendants. in 2009 the attorney General successfully prosecuted 
The Times newspaper and the jury foreman of a manslaughter trial over 
a published interview with jurors expressing anxiety over the role of 
complicated evidence given by expert medical witnesses during the trial. 
The	newspaper	was	fined	£15,000	and	the	jury	foreman	£500.	(Attorney	
General v seckerson and times, hC 2009) The Times intended to appeal 
the case on the grounds that article 10 rights of freedom of expression for 
the jurors and media made the prohibition on interviewing members of a 
jury after the case incompatible with the human rights act:

there had been no damage to the administration of justice, no individ-
ual	juror	was	identified,	no	individual’s	opinions	were	disclosed	and	
the articles were written in good faith, after taking legal advice, on a 
matter of public importance – the heavy reliance placed on expert 
medical evidence in ‘shaken baby’ cases.

(Ford The Times 2009)

in the Usa such prosecutions would be unconstitutional, and cultur-
ally it is accepted practice in most states for jurors to have the right post 
verdict to talk to the attorneys in the case about their deliberations as 
well as to engage in interviews with members of the media. the relaxed 
and engaging participation of Los angeles jurors with the media in after-
trial	 interviews	 in	 the	Michael	Jackson	case	was	seen	as	confirming	the	
value and integrity of the criminal justice process and the endorsement of 
citizen participation through jury service.

however, in the United Kingdom there is a legal cultural view that the 
confidentiality	of	jury	deliberations	must	be	sacrosanct	in	order	to	protect	
the	confidence	and	robust	independence	of	the	jury’s	status	as	an	inde-
pendent tribunal. this position was explained by Lord Justice pill in the 
2009 Times newspaper ruling:
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Jurors should not be constrained by fears a juror would legitimately 
have if his friends and neighbours, and the general public, may come 
to know of his views, which could be unpopular views. if views were 
expressed in the hope of their being disclosed, or with an intention 
to disclose, that would also have a deleterious effect on the quality 
of deliberations. it is the principle of the secrecy of the jury room 
which is at stake and which is central to the proper administration of 
justice in this jurisdiction, as stated in the authorities. it is not neces-
sary to establish that the disclosure has led to injustice in the case 
concerned. […] disclosures found to be in breach of the section do 
not obtain cover by being interwoven, whether intentionally or unin-
tentionally interwoven, with expressions of general concern, which 
may legitimately be made by a juror. they do not obtain cover by the 
addition of favourable comments about how the jury functioned, as 
some of the disclosures in this case may have done. indeed, disclo-
sures incorporating favourable comment about other jurors could 
constitute a breach.

(attorney General v seckerson and Times, hC 2009 paras 51–2)

it should also be appreciated that the difference in geography means 
that the UK media are more homogeneous in their coverage compared 
to a more heterogeneous media in the Usa. British courts have greater 
difficulty	 in	 moving	 trials	 away	 from	 towns	 and	 cities	 where	 feelings	
are running high, and do not have the same powers as judges in many 
US	states	to	investigate	the	influence	of	media	prejudice	on	jurors,	and	
sequestrate	jurors	from	media	influence.

most British media contempt law is determined by the 1981 Contempt 
of	Court	Act	that	enabled	judges	to	issue	specific	bans	on	court	reporting.	
orders under section 4(2) postpone reports of court proceedings and 
orders under section 11 prohibit reports of information withheld from 
the public before the proceedings. the act was criticized for creating an 
opportunity for judicial activism. Judges could now use formal statutory 
powers of censorship in situations where there was no media represen-
tation. this disparity in power would be disastrous for the protection 
of the open justice principle in British courtrooms. the consequences 
were witnessed directly by the author, who at the time was a legal affairs 
specialist journalist covering cases day by day at the Central Criminal 
Court and royal Courts of Justice. in a matter of a few weeks in 1982 i 
was able to compile a dossier of direct censorship bans that would have 
been seen as unlawful or improper before the passage of the 1981 legisla-
tion. the report was distributed to politicians and media organizations. 
the Contempt of Court act had been approved by parliament without 
any machinery for appealing the reporting ban powers given to courts. 
Journalists in courtrooms had to consider taking on freedom of press 
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advocacy as well as reporting court cases when judges were prepared to 
give them a hearing, a concept known as locus standi.

But the disparity in the power relationship between journalists and 
judges and lawyers would increase. From 1980, monetarist economics in 
UK	media	corporations	would	seek	the	increase	in	profits	by	rationaliza-
tion of news-gathering costs, since the threshold on increasing turnover 
through advertising and circulation/audience was effectively capped by 
the nature of media markets. in the period between 1980 and 1997 the 
demand for court-reporting services in broadcasting and print media 
collapsed. i had built a news agency that specialized in providing reports 
for the UK’s independent radio and television organizations. weekly 
retainers would be cancelled and eventually the UK’s independent radio 
network would have no interest in taking voice reports or originated 
news packages on judicial stories on a day-by-day basis when the actuality 
could be copied from television recordings and ‘voiced up’ in the news-
room from press association agency copy. saving editorial costs was more 
important	than	benefiting	from	contacts,	knowledge	and	grassroots	jour-
nalism from the very arenas where important legal, social and political 
decisions affecting the public interest were being made.

in an idealistic hope that the situation would change i continued to 
maintain a full professional broadcasting studio with digital studio trans-
mission	lines	at	the	Royal	Courts	of	Justice	until	2001.	The	financial	costs	
were mine. But eventually it had to close through apathy, indifference and 
constitutional negligence. the trend in deracinating reporting and jour-
nalistic resources in the British legal system has been systematically diag-
nosed and analysed by the award-winning investigative journalist nick 
davies in his popular text Flat Earth News (2008). davies rightly observes 
that the courts ‘are the most productive single source of stories in the 
country, not just of human interest but of all the unseen tensions in a 
community’s life which come bubbling up through crime and civil actions.’ 
(davies 2008: 77) davies has been able to measure a massively reduced 
coverage of the Central Criminal Court and royal Courts of Justice, ‘the 
two most important courthouses in the country’, and he reported that 
across the country ‘most of the work of the eighty-two regional Crown 
Courts, more than two hundred other county courts and more than 350 
other magistrates’ courts is invisible ....’ (ibid.: 78)

Like a ghost, i sometimes forlornly wander the courtrooms of London 
and elsewhere, hearing cases that twenty years ago would justify front-
page coverage and the lead item in broadcast bulletins. But the absence of 
journalists in courtrooms means that court staff and courtroom protago-
nists are no longer cognizant of media and public scrutiny. time and time 
again i am challenged to produce my press pass and justify my presence. 
there has been an increasing tendency for student journalists sent to 
develop experience in covering court cases to be ordered not to take notes 
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and frequently to be excluded from courtrooms that should be open to 
the public and media. incidents have occurred in London and Cardiff. 
Public	galleries	are	sometimes	unofficially	sealed,	when	security	guards	
are directed to allow admittance only if visitors can produce passports to 
prove identity, and then they will only be given a chance to experience 
‘open’ court proceedings after their details and passport numbers have 
been recorded in a database.

the issuing of prior restraint reporting bans on public proceedings is 
so arbitrary, summary and routine that on one visit to the pressroom of 
the Central Criminal Court i found a pile of court reporting orders lying 
on a desk as though somebody had jammed the ‘copy’ key of a photocop-
ying machine. the British courts have even conjured up the Kafkaesque 
achievement of issuing court reporting bans on the content and exist-
ence of court reporting bans themselves. it should be stated, however, 
that the British media have not been slow in or averse to challenging the 
practice. a high-water mark in setting out the limit of judges’ powers 
to make reporting bans in criminal trials is the Court of appeal case in 
2001 brought by the Daily Telegraph and other media groups. they failed 
to persuade the court to overturn a ban which postponed the reporting 
of	a	trial	of	police	officers	until	after	the	conclusion	of	a	second,	related	
trial. Lord Justice Longmore set out a three-stage test that British judges 
should adopt:

1.	 The	first	question	was	whether	reporting	would	give	rise	to	a	not	
insubstantial risk of prejudice to the administration of justice in 
the relevant proceedings. if not, that would be the end of the 
matter.

2. if such a risk was perceived to exist, then the second question 
arose: would a section 4(2) order eliminate it? if not, there could 
clearly be no necessity to impose such a ban. again, that would be 
the end of the matter.

On	the	other	hand,	even	if	the	judge	was	satisfied	that	an	order	would	
achieve the objective, he would still have to consider whether the risk 
could satisfactorily be overcome by some less restrictive means. if so, it 
could not be said to be necessary to take the more drastic approach.

3. suppose that the judge concluded that there was indeed no other 
way of eliminating the perceived risk of prejudice; it still did not 
follow necessarily that an order had to be made. the judge might 
still have to ask whether the degree of risk contemplated should 
be regarded as tolerable in the sense of being the lesser of two 
evils. it was at that stage that value judgments might have to be 
made as to the priority between competing public interests.
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it was the duty of the Court of appeal when exercising the present 
jurisdiction not merely to review the decision of the trial judge but 
to come to its own independent conclusions on the materials placed 
before it.

(r v sherwood, ex parte the telegraph Group & others, 
Coa Crim. 2001, times Law report, 12 June 2001)

the British judiciary has not grasped the fact that the British media 
can ill afford to maintain reporting resources in courtrooms for cases 
they cannot report contemporaneously, cases that sometimes continue for 
many months. the american judiciary and media would have found it 
astonishing to read a Guardian news report in 2005 about the sentencing 
of Kamel Bourgass to 17 years’ imprisonment for taking part in a terrorist 
plan to destabilize society when he had been previously convicted of stab-
bing	to	death	a	police	officer	who	had	tried	to	arrest	him:	‘that	conviction,	
for which he was jailed for life last year with a recommendation that he 
serve a minimum of 22 years, can only now be reported after the lifting of 
restrictions.’ (Campbell, dodd, norton-taylor and Cowan Guardian 2005) 
the delay in reporting this information had lasted an entire year. But his 
second trial had also been smothered by a reporting ban so that all of the 
evidence that unfolded over nine months and that led to the acquittal of 
his eight co-defendants was telescoped into only one day of reporting.

this situation was highly controversial. it had been complained about 
by the Commissioner of the metropolitan police sir ian Blair, who had 
written to the attorney General stating that the reporting bans on terrorist 
trials	were	undermining	the	confidence	of	the	Muslim	community	in	the	
police. they were preventing public dissemination of successful police 
enquiries and prosecutions. (travis Guardian 2005) Four postponement 
orders on the reporting of trials involving Bourgass and others suspected 
of terrorist offences meant that for more than two years the public could 
not be informed that the evidence backing government claims of a plot 
to	poison	the	London	underground	with	ricin	were	scientifically	ground-
less. one of the witnesses in the trial, duncan Campbell, wrote in the 
Guardian in	April	2005	that	the	court’s	verdicts	on	five	of	the	defendants	
and the dropping of charges against the other four proved that there had 
been no ricin ring:

nor did the ‘ricin ring’ make or have ricin. not that the government 
shared that news with us. Until today, the public record for the past 
three fear-inducing years has been that ricin was found in the wood 
Green	flat	occupied	by	some	of	yesterday’s	acquitted	defendants.	It	
wasn’t.

(Media Lawyer may 2005: 14)
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the Usa has not been spared the market economics of rationalization 
in	journalistic	reporting	resources.	But	I	have	yet	to	find	evidence	of	the	
collapse in court reporting that is occurring in the UK. the idea that an 
american judge has the power to regularly and routinely censor beyond 
his or her courtroom walls is culturally and constitutionally untenable. in 
Bridges v California in 1941 the supreme Court ruled that the courts did 
not have any contempt powers to penalize out-of-court publications unless 
there was a ‘clear and present danger’ of serious and imminent threat 
to	the	administration	of	justice,	a	much	higher	threshold	of	justification	
than the language of the UK 1981 Contempt of Court act, which speaks 
of ‘a substantial risk of prejudice.’ (denniston 1992: 271) in Pennekamp 
v Florida 1946 the supreme Court directed that out-of-court reporting 
bans on media criticism of conduct by judges were unlawful unless it 
could be shown there was a clear and imminent threat of obstructing 
the fair and impartial trials of pending cases. (ibid.) in Craig v Harney in 
1947 the supreme Court asserted that trials are public events and court-
room proceedings are public property. out-of-court and prior restraint 
reporting bans were again strongly discouraged. the line of authority 
guaranteeing First amendment rights to public access to court proceed-
ings as well as circumscribing the power of Us judges to control only the 
proceedings before them and not the content of media published outside 
their courtrooms continues to the landmark case in 1980 of Richmond 
Newspapers, Inc v Virginia. the depth and jurisprudential power of Chief 
Justice Burger’s opinion in giving priority to media access rights has not 
been matched by UK court rulings. this is a profound irony, as Burger 
based his ruling on research into and reading of english and welsh 
common law as well as United states constitutional law. Burger made it 
abundantly clear that any common law-based legal system was capable 
of adopting numerous mechanisms to avoid the shutting of its doors to 
the media and public through in camera proceedings. Furthermore the 
jurisprudential resonance of his opinion and those of the other supreme 
Court Justices in their ruling shatters the legal legitimacy of prior restraint 
reporting bans on open court proceedings:

the historical evidence demonstrates conclusively that at the time 
when our organic laws were adopted, criminal trials both here and 
in england had long been presumptively open. this is no quirk 
of history; rather, it has long been recognized as an indispensable 
attribute of an anglo-american trial. Both hale in the 17th century 
and Blackstone in the 18th saw the importance of openness to the 
proper functioning of a trial; it gave assurance that the proceedings 
were conducted fairly to all concerned, and it discouraged perjury, 
the misconduct of participants, and decisions based on secret bias or 
partiality. […]
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Jeremy Bentham not only recognized the therapeutic value of open 
justice but regarded it as the keystone:
‘Without	 publicity,	 all	 other	 checks	 are	 insufficient:	 in	 compari-

son of publicity, all other checks are of small account. recordation, 
appeal, whatever other institutions might present themselves in the 
character of checks, would be found to operate rather as cloaks than 
checks; as cloaks in reality, as checks only in appearance.’ J. Bentham, 
Rationale of Judicial Evidence 524 (1827). […]

the right of access to places traditionally open to the public, as 
criminal trials have long been, may be seen as assured by the amalgam 
of the First amendment guarantees of speech and press; and their 
affinity	 to	 the	right	of	assembly	 is	not	without	relevance.	From	the	
outset, the right of assembly was regarded not only as an independ-
ent right but also as a catalyst to augment the free exercise of the 
other First amendment rights with which it was deliberately linked 
by the draftsmen. […]

… a trial courtroom also is a public place where the people gener-
ally – and representatives of the media – have a right to be present, 
and where their presence historically has been thought to enhance 
the integrity and quality of what takes place. […]

Free speech carries with it some freedom to listen […] what this 
means in the context of trials is that the First amendment guaran-
tees of speech and press, standing alone, prohibit government from 
summarily closing courtroom doors which had long been open to the 
public at the time that amendment was adopted. […] we hold that the 
right to attend criminal trials is implicit in the guarantees of the First 
amendment; without the freedom to attend such trials, which people 
have exercised for centuries, important aspects of freedom of speech 
and of the press could be eviscerated.

(richmond newspapers inc v virginia sC Us 1980)

on the other hand, the UK 1981 Contempt of Court act was welcomed 
in providing a simple rule that media contempt was a publication that 
tended to ‘create a substantial risk of serious prejudice’. it was clear that 
the rule should apply when reporting crime or legal stories after an 
arrest had been made, warrant for arrest had been issued, or when a civil 
case had been ‘set down for trial’. it was clear that substantial risk related 
to size and timing of publication. serious prejudice related to the nature 
of	the	content	and	how	it	could	‘seriously’	influence	jurors	or	potential	
jurors. it was common sense that the key risk areas were publishing the 
previous convictions of accused people, accusing them of more serious 
offences by mistake, saying they have confessed, publishing details of 
police evidence, or commenting on the honesty of the defendant or 
witnesses.
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however, there may have been a discernible shift in the application of 
media contempt strict liability in Britain. ‘strict liability’ in law involves 
criminal liability for the criminal act i.e. publication (known as actus reus) 
with a diminishing application of mental intention (known as mens rea). 
Consequently media contempt in the 1981 Contempt of Court act excludes 
a lack of intention to commit contempt as a defence. much more seriously, 
prejudicial content is being tolerated after arrest and before charge on the 
basis that the fade factor in ‘substantial risk’ means that jurors do not hold 
memory of the material that could prejudice their minds.

the contemporary problem of terrorism and the extension of detention 
limits for terrorist suspects for up to 28 days has meant a longer period 
between	arrest	and	charge,	where	the	media	vacuum	has	been	filled	with	
intense speculation and reporting in the 24/7 rolling news world. it would 
appear that the government has recognized the need to provide informa-
tion to the public about the disruption of alleged terrorist conspiracies. in 
one	major	enquiry	the	Home	Secretary	and	senior	Scotland	Yard	officers	
held a press conference after the arrest to explain the overall nature of 
the investigation and outline the main allegations.

it is not clear if the judges are happy about this. the leading UK jurists 
on contempt law, sir david eady (a high Court Judge) and professor 
a.t.h. smith (academic and barrister), have written:

according to some commentators, the strict liability rules have contin-
ued to be honoured more in the breach than the observance … it 
would seem to indicate either a need for more determined enforce-
ment of the existing law or the desirability of introducing reform with 
a view to bringing practice into line with principle.

(eady and smith 2008: vii)

in a speech in 2007, the former attorney General Lord Goldsmith said 
there was a perceived need for greater openness in terrorism cases, and a 
huge public interest in information being available about the progress of 
police investigations and the steps being taken to protect the public and 
bring dangerous offenders to justice. (ibid.)

in addition, the Court of appeal ruled against the attorney General 
over an injunction he had obtained against the BBC, who wished to 
report a leaked memo concerning the scotland Yard enquiry into loans 
for peerages. the Court decided that article 10 freedom of expression 
trumped an evaluation of the risk of a fair trial being undermined (article 
6). this means that the application of strict liability after arrests had been 
an	unjustifiable	restriction	on	the	freedom	of	information	guaranteed	by	
the human rights act 1998. (attorney General v BBC Coa Civ 2007)

the nature of this ‘more liberal’ climate for the British media appeared 
to	 be	 confirmed	 by	 the	 content	 of	 a	 letter	 that	 the	 Attorney	 General	
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Baroness scotland wrote to the Times in response to publication of back-
ground reports at the end of a terrorist trial where there was the prospect 
of a retrial, which is set out in table 1.14.

there has also been a limited move towards voir dire style enquiries into 
jury panels to exclude the risk of media prejudice. in 2008 the trial judge 
at ipswich Crown Court in the case of stephen Gerald James wright, 
accused	of	murdering	five	women	who	worked	as	prostitutes,	directed	

Table 1.14 the attorney General’s letter to The Times, september 2008

sir, recent correspondents (letters, sept 11, 15) have suggested that the law on 
contempt of court is not being effectively enforced. as attorney-General this 
responsibility falls to me and i take it extremely seriously.

the law on contempt involves a delicate balance between two vital public 
interests – on the one hand freedom of speech and of expression, and on 
the other hand the right of an accused person to a fair trial. not every public 
comment about a particular case, however outspoken, will seriously interfere 
with the rights of the accused. that may be so, for example, where there is 
likely to be a long gap in time between the publication and any future trial, 
so that it is unlikely to weigh heavily in the minds of the jury by the time 
they come to hear the case (the ‘fade factor’). it may also be so where what is 
published in the media amounts to no more than the evidence that will be put 
before the jury in any event.

Compliance	with	the	law	is,	in	the	first	instance,	the	responsibility	of	individual	
editors and journalists. the fact that i do not routinely advise the media on 
their responsibilities under the law is not a sign of leniency or any lack of 
concern.	I	and	my	office	will	carefully	review	media	comment	about	active	
proceedings to ensure it does not fall on the wrong side of the line. in those 
cases	where	I	consider	that	contempt	proceedings	are	justified	I	will	not	
hesitate to bring them. this year, contempt proceedings have been successfully 
concluded against the editor and publisher of the sunday world and against 
ITV	Central.	The	Sunday	World	action	resulted	in	record	fines	of	£50,000	
against the paper and £10,000 against the editor. it would be wrong to assume 
that no further proceedings are in prospect. But i emphasise that decisions 
to bring proceedings are made case by case, after careful consideration, and 
applying the tests which have been articulated by the courts.

As	part	of	my	wider	contempt	responsibilities,	my	office	provides	guidance	and	
assistance to prosecutors where prosecutions are brought against editors and 
publishers for breach of statutory reporting restrictions relating to proceedings. 
we have also provided assistance to courts and members of the judiciary in the 
resolution of contempt issues.

Journalists and commentators should be in no doubt that i will continue to 
enforce the law on contempt fairly and robustly.

Baroness scotland of asthal

attorney-General 

Source: scotland (Times 2008) 
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jurors to excuse themselves if they had any involvement with and knowl-
edge of the victims and enquiry, to avoid reading and consuming media 
about the case and indulging in internet research. in addition, ‘reserve 
jurors’ were empanelled. (dixon Express 2008) this was very much in 
the Us style of encouraging jurors to concentrate on the evidence and 
‘put	out	of	 their	minds’	 the	 influence	of	prior	or	 contemporary	media	
coverage. it was also an extension of the practice of old Bailey judges in 
terrorist trials asking people on jury panels to excuse themselves if they 
or their relatives had any involvement or experience of terrorist incidents 
and membership in the security forces.

Confusion over UK contempt of court precedents

Unfortunately the British judicial interpretation of media publication that 
constitutes a substantial risk of serious prejudice swings between the posts 
of conservative and liberal judicial opinion. this has been a recipe for 
confusion, ambiguity and uncertainty. on the one hand a divisional court 
will decide that the publication of a previous murder and terrorist convic-
tion for an irishman arrested for the murder and attempted murder of 
British policemen is not a substantial risk of serious prejudice several 
months before trial. (attorney General v itn Coa Crim 1995) on the 
other hand media coverage of a defendant’s previous criminal record 
in a libel hearing and the publicity following arrest for assaulting a taxi 
driver will lead a trial judge to decide that the boyfriend of a television 
soap opera star could not receive a fair trial. Yet the high Court judges 
trying the newspapers accused of contempt later decided that there had 
not been a substantial risk of serious prejudice. (attorney General v mGn 
Ltd hC 1997)

an appeal court will decide to quash the murder conviction of two 
London sisters, citing the prejudicial nature of trial coverage as being 
partly responsible for the miscarriage of justice. Yet a later high Court 
panel will rule that the attorney General was correct in not prosecuting 
the newspapers for contempt of court. (r v solicitor General ex p. taylor 
hC 1995) a previous attorney General, Lord Goldsmith, made a prac-
tice of pre-empting the adjudication of media contempt issues by issuing 
edicts of what he believed would be contempt in the media coverage of 
developing crime investigations.

the 2004 prosecution of the Daily Star for identifying two premiership 
soccer players arrested in a rape enquiry to some extent changed the rules 
of crime reporting. (attorney General v express hC 2004) the paper 
had rejected advice from Lord Goldsmith not to name the suspected 
footballers. the then attorney General’s decision to issue the warning 
and then pursue the subsequent prosecution for contempt has been a 
source of controversy. (sanders Guardian 2004) the contempt was to the 
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mechanics of the police enquiry rather than the potential damage to the 
fair trial of the suspects before jury. this is because the Crown prosecution 
service (Cps) decided not to proceed with charges and the decision had 
nothing	to	do	with	the	newspaper’s	coverage	of	the	enquiry.	The	fine	of	
£60,000 could be considered harsh in the context of punishments for 
media contempt.

the contempt conviction was based on the argument that the 
complainant had not known the identities of the players prior to their 
publication. But it was accepted that if she had scrutinized all of the press 
published before the Daily Star’s article she would have been able to iden-
tify	the	men	being	questioned.	Furthermore,	the	value	of	her	identifica-
tion evidence would surely have been her ability to pick out the suspects 
whether	 in	 an	 identification	 parade	 or	 by	 recognizing	 their	 faces	 in	 a	
media	publication.	 Jo	Sanders,	 a	 solicitor	 for	media	 law	firm	Olswang,	
said:

now that the Star’s refusal to comply with the attorney general’s 
guidance not to reveal the identities of the two footballers has been 
taken to be an aggravating factor in contempt proceedings, many will 
think	 this	has	 crossed	 the	 line	 into	unacceptable	 state	 influence	on	
the media.

(ibid.)

Contrasting lights in open and secret justice: 
the USA and UK

the essential differences in UK and Us media contempt law are set out in 
table 1.15. a selective summary of additional UK court reporting laws is 
set out in table 1.16. the prohibitions and prescriptions directed at UK 
media communicators for the most part simply do not exist in the Usa. 
Coverage of the Us justice system is seen as fundamental to american 
journalism, but judicial/media culture has found a completely different 
approach to ensuring a criminal defendant’s right to a fair trial.

Judges presiding over trial courts achieve this purpose through the 
regulation of the proceedings before them and not by extending ultra 
vires powers to gag the media with prohibition and postponement orders, 
as frequently used by British judges under the 1981 Contempt of Court 
act. where it is established that media publicity has generated a risk of 
prejudice against any criminal defendant, Us judges can seek to eradi-
cate prejudicial attitudes through a more detailed process of jury selec-
tion; admonitions and directions to the jury to focus on evidence given 
under oath in court; or changing the venue of the trial. where the media 
prejudice is overwhelmingly oppressive, Us judges also have the power 
to delay the trial until the furore and memory of publicity have died down 
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Table 1.15 Comparison of UK and Us media contempt law (protecting the fair trial)

United Kingdom United States of America

strict Liability rule ‘substantial risk of 
serious prejudice’. applies when a case 
is active: time of arrest, issuing warrant 
for arrest, issuing of a summons, oral 
charging, or when a civil case is set down 
for trial. (Contempt risk in civil cases is 
only relevant to libel, false imprisonment 
and malicious prosecution cases sitting 
with juries.) there is a defence under 
section 5 of the 1981 Contempt of 
Court act to protect newspapers, radio/
tv programmes and news online sites 
that report on public interest subjects 
that are ‘merely incidental’ to ongoing 
trials. the 28-day detention period in 
terrorist cases, lengthening the period 
between arrest and charge, combined 
with the intensity of 24/7 media coverage 
is shifting observance of the strict liability 
rule to the time when a charge is made. 
Campaigning programmes with a partial 
position could be liable under common 
law contempt if there is an intention to 
prejudice a future trial.

section 4(2) orders under the 1981 
Contempt of Court act give judges 
the power to postpone the reporting 
of part and whole trials. such orders 
need to state clearly what the media 
is postponed from reporting (extent) 
and the exact time when the order 
ceases to apply (usually return of all 
verdicts). section 4(1) of the 1981 
Contempt of Court act states that no 
person can be guilty of contempt for 
publishing/broadcasting fair, accurate 
and contemporaneous reports of court 
proceedings in good faith where no 
orders have been made.

these orders are usually issued to cover 
parts of jury trials heard in the absence 
of the jury where arguments about 
inadmissible evidence are ventilated. 
the freedom of expression article 
10 of the human rights act places a 
legal obligation on courts to minimize 
the derogation from the open justice 
principle.

the First amendment makes criminal 
liability for publication unconstitutional. 
the Us judiciary has much greater 
confidence	in	American	jurors	following	
directions to strike media prejudice 
from their minds.

in the case of nebraska press association 
v stuart 1976 the supreme Court ruled 
that prior restraints that directly infringe 
media First amendment rights must 
be avoided where there are alternative 
measures that judges can adopt in order 
to protect an accused person’s fair trial 
rights. in the 1980 case of richmond 
newspapers v virginia, Chief Justice 
Burger asserted that the public and 
media have a strong First amendment 
right to attend criminal trials and the 
courts should do everything possible to 
avoid closing courtroom doors when 
sixth amendment fair trial rights are 
threatened. he based his ruling on 
english and welsh common law. 

ordering the postponement of 
reporting would be regarded as 
unconstitutional under the First 
amendment.

prior restraint ‘gagging’ orders against 
the media of this kind were effectively 
outlawed by the Us supreme Court 
in 1976 in the case of nebraska press 
association v stuart. the Justices ruled 
that pre-trial publicity, even if pervasive 
and adverse, does not inevitably lead to 
unfair trials: ‘prior restraints on speech 
and publication are the most serious 
and the least tolerable infringement’. Us 
judges are expected to deploy ‘alternative 
measures’:

(a) Continuance – delaying trial until 
prejudicial publicity has died down

(b) Change of venue

(c) intensive voir dire – questioning 
members of the jury panel to determine 
whether they have been prejudiced by 
media coverage.

Continued overleaf
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United Kingdom United States of America

Courts have the power to prohibit 
media publication of matters withheld 
from the public before the proceedings 
under section 11 of the 1981 Contempt 
of Court act. this relates to anonymous 
witnesses who fear reprisals, or 
complainants of blackmail where the 
threatened menaces are embarrassing. 
the orders should only be used where 
the courts had a previous common law 
power to conceal the information.

these orders are occasionally made in 
relation to information revealed to the 
public in open court and this is strictly 
not empowered by the legislation. orders 
that prohibit media reporting should be 
constructed from the legislation providing 
the power to do so.

excluding press and public through ‘in 
chambers’ or ‘in camera’ orders. the 
practice is common in the British legal 
system and is almost invariably followed 
in	many	Official	Secrets	Act	prosecutions.	
more recently the appeal court ruled 
that Crown Court bail applications 
should be in open court (malik v Central 
Criminal Court 2006). Youth courts bar 
the public, but not accredited journalists. 
most family proceedings used to be held 
in secret, but media campaigning has 
improved journalist access with plans to 
allow reporting.

interviewing/soliciting information from 
jurors about their deliberations over a 
verdict is a criminal offence in the UK 
under section 8 of the 1981 Contempt of 
Court act. the contempt offence should 
not prevent jurors being interviewed 
about their experiences outside the 
deliberation process or for their 
opinions about many aspects of the trial, 
such as the judge, conduct of lawyers 
and outcome of the case in terms of 
verdict and/or sentence. however, the 
judiciary is very sensitive to media 
approaches to and dialogue with jurors.

there is a tendency for judges to 
create a cordon sanitaire around jurors 

(d) Jury admonitions – instructing jurors 
not to read or listen to media coverage.

(e) sequestration – providing for a 
supervised location for the jurors 
throughout the trial to shield them from 
news reports.

Judges have been allowed to gag trial 
participants such as lawyers, witnesses, 
jurors and parties.

the Us legal system does not believe 
in cost and administrative convenience 
diluting	the	significance	of	media	
rights. Consequently witnesses must be 
identifiable	to	the	pubic	and	defendants	
in criminal trials. these are express 
constitutional rights. the UK practice 
of secret witnesses, use of intelligence 
service dossiers, and ‘special advocates’ 
is regarded as authoritarian and 
unlawful.

the Us regards media access to 
proceedings as vital to First amendment 
rights and in 1980 the supreme Court 
in richmond newspapers v virginia 
ruled this to be the case. any overriding 
justification	would	have	to	be	extreme.

however, the open justice constitutional 
protection does not extend to 
proceedings that by tradition, practice 
and custom have been conducted in 
private. Consequently the protection of 
juvenile offenders and media access to 
legal processes involving youth offenders 
can be as restrictive as in the UK.

it is common practice throughout the 
Usa for jurors to be interviewed about 
their experiences and deliberation of 
verdicts.	In	fact	it	is	a	significant	right	
exercised by attorneys in many Us states 
following a verdict in order to assess 
the nature of their case presentation 
and the impact of evidence. Us judges 
sometimes maintain dignity and control 
through gagging orders on jurors 
during trials when there is high media 
interest in a case. on rare occasions 
federal judges trying sensitive ‘terrorist’ 
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in terms of their identity. sketching, 
photographing	and	filming	of	jurors	
could be considered ‘impeding’ the 
administration of justice. this is despite 
the fact that jurors answer to their names 
when sworn and are rarely concealed in 
public proceedings.

sexual offence complainants in the UK 
have lifetime anonymity and journalists 
who breach this face criminal investigation 
under the sexual offences amendment 
acts 1976 and 1992. other ‘vulnerable 
witnesses’ are given anonymity protection 
under various acts of parliament and 
common law precedents and these 
include blackmail complainants and 
witnesses who fear reprisals, state 
investigators	and	firearms	specialists.	UK	
anonymity restrictions also extend to the 
deceased victims of crime and defendants 
in	situations	of	‘jigsaw	identification’.	The	
British judiciary are also prepared to issue 
gagging injunctions to protect notorious 
criminals from vigilante reprisals and 
undermining of health as a result of 
media	identification	and	publicity.

Under the Children and Young person’s 
act 1933 there are restrictions to ensure 
secrecy and anonymity for children/
youths involved in adult criminal and 
civil legal proceedings. the London 
high Court has begun to use section 
11 and inherent jurisdictional powers 
to confer anonymity to witnesses in civil 
proceedings on the basis of developing 
media privacy law. in two civil trials 
women employed in the sex industry 
were protected by anonymity provisions. 
one of the women employed to 
participate in sadomasochistic sessions 
by the head of Formula 1 racing, max 
mosley, was referred to throughout 
the case as witness e. although unable 
to give evidence during the privacy 
hearing,	she	was	visible	and	identifiable	
in a post-trial interview with sky news.

crimes where jurors are in fear of 
reprisals	have	concealed	the	identification	
of sworn jurors. the more liberal and 
freedom of expression participation of 
lay jurors means that criminal justice 
academics have access to a wide range of 
qualitative and quantitative surveys on the 
impact of media publicity on juries trying 
criminal and civil cases.

Journalists cannot be held liable for 
revealing the name of a rape victim whose 
identity was obtained through open 
court records: ‘once true information is 
disclosed in public court documents open 
to public inspection, the press cannot 
be sanctioned for publishing it’ (Cox 
Broadcasting Corporation v Cohn, sC 
Us 1975). in Florida star v BJF 1989 the 
supreme Court held that a newspaper 
could not be held liable for negligence 
where it published the name of a rape 
victim whose identity was obtained from 
a police report. Us journalists have a 
tradition of exercising ethical discretion 
in relation to sex offence complainants. 
the Us judiciary and media bodies also 
liaise through committees and voluntary 
discussion panels to moderate policy on 
the impact of publicity.

in oklahoma publishing Co v district 
Court 1977, the supreme Court ruled 
that the First amendment barred a 
judge from prohibiting the media from 
printing the name of a juvenile murder 
suspect	who	had	been	identified	at	a	court	
hearing open to the media. in smith v 
daily mail publishing Co in 1979 the 
supreme Court ruled that a newspaper 
could not be held liable for publishing the 
name of a juvenile charged with murder, 
in violation of a state statute requiring 
the permission of the juvenile court prior 
to publication. these cases demonstrate 
that federal law and the First amendment 
trump any case law or statutes passed in 
the Us states themselves.

United Kingdom United States of America
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Table 1.16 selective summary of additional UK court reporting laws

Reporting of preliminary Magistrates’ Court hearings for offences tried by jury at the 
Crown Court or ‘either way’ offences

Under section 8 of the 1980 magistrates’ Court act journalists should limit their 
reports to:

(a) the identity of the court and the names of the examining justices
(b) the names, addresses and occupations of the parties and witnesses and ages 

of the accused and witnesses
(c) the offence(s) or a summary of them with which the accused is charged
(d) the names of the legal representatives engaged in the proceedings
(e) any decision of the court to commit/transfer the accused or any of them 

for trial and any decision of the court on disposal of the case of any of the 
accused not committed

(f) the charge(s) on which the accused, or any of them have been committed/
transferred and the court to which they have been committed/transferred.

(g) the date and place to which committal proceedings have been adjourned, if 
adjourned

(h) any arrangements as to bail on committal or adjournment
(i) whether a right to representation funded by the Legal services Commission 

as part of the Criminal defence service was granted to the accused or any 
of the accused

(j) whether the court has decided to lift or not to lift these reporting 
restrictions.

these restrictions have been known in many media law textbooks as ‘the 
10 points’. in practice, the UK media have found that any factual report 
respecting these criteria will not face prosecution when it includes an element of 
uncontroversial colour. For example, describing how the accused is dressed and 
the presence of relatives or newsworthy people in the public gallery is unlikely 
to create prejudice or attract prosecution. avoid reporting objections to bail, the 
previous convictions of the accused and prosecution or defence allegations.

Reporting hearings at the Crown Court prior to or at the beginning of a trial

‘preparatory’ hearings are sometimes held at the beginning of long and complex 
criminal trials to resolve evidential/case management issues and applications by 
the defence that there is no case to answer. Under the 1996 Criminal procedure 
and investigations act reports of such hearings are restricted to: 1) name of 
the court and the judge; 2) names, ages, home addresses and occupations of 
accused and witnesses; 3) charges or a summary of them; 4) names of lawyers; 
5) date and place to which proceedings are adjourned; 6) arrangements as to 
bail; 7) whether legal aid was granted. the vast majority of pre-trial hearings 
at the Crown Court are not covered by these restrictions. these include ‘plea 
and direction’ hearings. obviously, guilty pleas that will be followed by sentence 
hearings should be reportable. Care should be taken not to report matters that 
could create a substantial risk of serious prejudice to a future trial in situations 
where the judge has not made a section 4(2) postponing order under the 1981 
Contempt of Court act. 
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Continued overleaf

Reporting bail applications

Bail applications at magistrates’ Courts have always been held in open court, 
but this was not the case at the Crown Court, where they were held ‘in 
chambers’ in other words in private. however, in malik v Central Criminal 
Court 2006 mr Justice Gray ruled that such applications should normally be 
held in public.

Reporting Youth Courts

Nothing	should	be	reported	that	could	lead	to	identification	of	the	youth	
or the school that an accused youth or witness attends. only reporters 
are permitted access to Youth Court proceedings. Breaches of anti-social 
Behaviour orders (asBos) are brought before Youth Courts. the blanket 
anonymity applying to these courts is empowered from section 49 of the 
Children and Young persons act 1933. in 2005 the law was amended so that 
Youth Court justices have to make an order if they wish asBo breaching 
youths to retain their anonymity. 

Reporting Family hearings

at magistrates’ Courts on the occasions when these proceedings are in open 
court you can only report: names, addresses and occupations of the parties 
and witnesses, a concise statement of the charges, the defence and counter-
charges in support of which evidence has been given, submissions on any 
point of law arising in the course of the case, and the decision of the court, 
the judgment of the court and the observations of the judge. Under section 
69(2) of the magistrates’ Court act 1980, journalists cannot be excluded from 
family proceedings unless the court is dealing with adoption arrangements 
or with evidence involving indecency. at County Court and Family division 
high Court level from april 2009 only accredited journalists have access to 
the proceedings. Judges have discretion to exclude reporters if it is in the 
interest of any child related to the proceeding, for the safety and protection 
of parties, witnesses or persons connected, and for the orderly conduct of 
the proceedings, such as a situation where there is no space to accommodate 
the journalist(s). Under section 12 of the administration of Justice act 1960 
when the private hearing is in respect of minors, or proceedings under the 
1989 Children act, it will be a contempt of court to publish any information 
about the hearing. a rule under the 2006 Court of appeal case known as 
Clayton v Clayton means that the restrictions applying from the Children act 
1989 do not apply when the proceedings have ended. this means the ban on 
identifying the child concerned in the proceedings ends with the termination 
of the court case. however, judges can and do issue separate court orders 
preserving	confidentiality	for	children	until	they	are	18.	In	2009	Justice	
minister Jack straw said he intended to relax reporting restrictions of family 
proceedings to make them equivalent to those applying to reporting of the 
Youth Court.
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In camera/in chambers

these expressions normally mean that the court hearing has been in private 
with the press and public excluded, but the administration of Justice act 1960 
states that publication of a report of a hearing in these circumstances will not be a 
contempt, unless the case concerns the 1989 Children act, wardship proceedings 
involving children, proceedings under the 1959 mental health act, national 
security	issues	relating	to	the	1989	Official	Secrets	Act,	or	secret	processes	and	
confidential	matters	such	as	disputes	involving	patents,	inventions	or	the	financial	
viability of banks or building societies. it is unlikely that fair and accurate reports 
of	private	hearings	will	carry	qualified	privilege	unless	the	information	emerges	
from a press conference held by one of the parties to the hearing.

and	to	sequestrate	jurors	from	family,	social	and	media	influences.	The	
Us federal and state governments, through constitutional obligation and 
Supreme	Court	scrutiny,	cannot	sacrifice	First	Amendment	rights	for	the	
purpose of economic convenience.

Judicial precedent from the supreme Court has established that crim-
inal trial judges have a constitutional obligation to use tools for combating 
media prejudice that do not infringe First amendment media rights. 
the line of authority from Stroble v California in 1952 to Press Enterprise v 
Superior Court I and II in 1986 was clear. Gag orders and secret hearings 
represent unlawful prior restraints on the right of the media to report 
criminal proceedings. they would only be countenanced in the most rare 
of circumstances and the weight of evidence that the courts would need to 
show that such draconian remedies were necessary has to be very high.
Socially	and	culturally,	the	spectre	of	court	television	confirms	that	the	

Usa is a country where the media have a constitutional right of access to 
criminal court cases (Richmond Newspapers v Virginia 1980) and this right 
extends to other kinds of proceedings with a tradition of openness and 
where	it	has	been	shown	historically	that	public	access	serves	a	significant	
function. in Press Enterprise v Superior Court I and II in 1986 this related 
to attending preliminary hearings of criminal prosecutions and having 
access to the record of what took place.

Consequently the UK Contempt of Court act strict liability rule on 
active court cases, restrictions on use of television and radio, prohibition 
on interviewing jurors about their deliberations, and formalized media 
gagging orders on reporting trials set out in table 1.15 are alien concepts 
and practices in the Usa. the same can be said for the top three catego-
ries of additional UK court reporting laws in table 1.16. however, the 
restrictions set out in relation to reporting youth/juvenile courts, family 
hearings	and	any	other	legal	forum	that	has	a	tradition	of	confidentiality	
do not clash with First amendment rights, and state privacy laws and 
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legislative	statutes	justifiably	bite	on	the	information	that	American	jour-
nalists can legally use in their reports.

Lyle w. denniston relates that the Us juvenile court system is the only 
branch	 of	 law	 that	 ‘almost	 complete	 from	 start	 to	 finish,	 goes	 forward	
under	a	regime	of	secrecy.’	(Denniston	1992:	147)	The	cloak	of	confiden-
tiality is perpetuated by a combination of law and media ethics. american 
jurisprudence fully recognizes the privacy of the child and the idea that 
exposure of the errors of youth can have lasting consequences. But 
denniston advises that the juvenile system, as with any other dimension 
of law enforcement, is an important function that requires scrutiny and 
observance. however, he accepts that ‘in reality, the system has been left 
largely to govern itself.’ (ibid.: 151) it is an area of society that has the 
attention of sociologists and criminologists, and in 1974 two scholars, paul 
nejelski and Judith Lapook, concluded that the mainstream and local 
media needed to play a greater role in giving the complex and non-inte-
grated system of Us juvenile justice some method of accountability:

individual components of the juvenile justice system have not been 
required either to give reasons for their decision making or to give 
accounts of their performance. Consequently, their activities often are not 
observed and the impact of their programs is rarely measurable. […]

… each system – law enforcement, education, social service and 
mental health – has the power to reject cases, divert them to nonju-
dicial process or arrange for court hearings and judicially mandated 
treatment. as a result, large numbers of children may be dealt with by 
the various systems with little external control.

(ibid.)

the Us divorce or ‘domestic relations’ legal system is primarily state 
based. the power to legislate in the area of family law is deferred by the 
federal government to the state legislatures. Consequently the method of 
litigation and legal administration varies from state to state and there will 
be varying frameworks of privacy laws affecting the journalists’ reporting 
and access rights. denniston advises that special judicial proceedings 
involving the adoption of children and commitment of mentally ill people 
to treatment are customarily conducted in ‘closed proceedings, and thus 
are not open to press coverage.’ (ibid.: 206)
The	 difficulties	 that	 secret	 justice	 in	 family	 law	 can	 generate,	 which	

have	been	so	vividly	amplified	in	the	United	Kingdom,	have	had	a	similar	
debate in america, though on a much more local scale. ashley Gauthier, in 
a 2001 article ‘are secret Courts in the Best interest of the Child?’ inves-
tigated cases in new mexico where parents had been complaining about 
social workers taking their three-year-old child from them on the grounds 
she was overweight. Gauthier reported that childcare experts believed 
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children are traumatized by media coverage, but that on the other hand 
‘children can be harmed if the public is denied access to information about 
certain cases.’ (Gauthier 2001: 15) the states of minnesota and michigan 
allowed journalists access to child protection hearings, and Judge heidi 
schellhas, in an article for the William Mitchell Law Review,	reflected	that	
the	open	hearing	policy	had	brought	about	benefits,	as	compared	to	the	
traditional secrecy that usually accompanied this area of the law:

my experiences suggested that such secrecy did not protect the chil-
dren, but rather served only to protect stakeholders in the system 
and parents accused of child abuse or neglect. such parents could 
use closed courtroom proceedings to exclude any relatives, friends 
or neighbors who had information about or were interested in the 
child’s welfare. Later, parents could depict [child protection agen-
cies], the court and other stakeholders as the oppressors.

(ibid.)

Defamation – protecting reputation

english and welsh law in this area can be accused of being constructed 
to protect the rich and powerful, and as a result it is argued that it has 
become a major chilling effect on freedom of expression. it is an unusual 
area of negligence law in that every other aspect of the negligence civil 
wrong has a much higher threshold of protection for the defendant. in 
the Usa media defendants do not have the burden of proof on truth or 
justification	and	damages	are	only	awarded	when	it	can	be	proved	there	
has been harm. in the UK the practice of uplifting winners’ legal costs in 
conditional fee agreements means that the advice of insurance companies 
is likely to determine the battle lines in defending libel proceedings and 
there	is	the	risk	that	their	decisions	are	based	on	profit	and	loss	rather	
than truth/justice and freedom of expression.

the British mp andrew pelling wished to clarify misconceptions on 
how Conditional Fee agreements (CFas) actually operated, in a debate in 
the house of Commons in 2008:

if the case is lost, the lawyer gets nothing. if the case is won, the lawyer 
is entitled to be paid his basic charges in addition to a success fee, 
which is a percentage uplift on the basic charges. the winning client 
is entitled to seek to recover from the losing opponent his reason-
able costs, which are assessed by the court if not agreed, and which 
may include a reasonable success fee and a reasonable after-the-event 
insurance premium.

Both the level of the success fee and the amount of the premium are 
also subject to assessment by the court if the costs cannot be agreed. 
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success fees are typically staggered. if a case is settled before proceed-
ings are issued, the success fee will normally be capped at 25 per cent. 
it only increases to 100 per cent if the case looks like it will progress to 
trial, where the risks are much higher. the availability of ate insur-
ance means that if a client loses, the insurance will cover – up to a 
maximum of the indemnity in the original policy – the newspaper 
defendant’s cost. it is clear that libel lawyers under CFas act for many 
people who are on income support, including individuals who may 
well have been falsely accused of extremely serious crimes.

(Hansard 17 december 2008 Column 76wh–77wh)

it is argued that if libel in the UK is a form of gambling, the dice are 
loaded against journalists. it is also argued that the UK has been less 
enthusiastic, and late in recognizing a no fault public interest defence for 
journalism in Reynolds v The Times (1999) and Jameel v Wall Street Journal 
(2006).

US defamation law, by contrast

an attempt to map the essentials of english and welsh defamation law is 
set out in table 1.17. the Usa established a much higher protection of 
freedom of speech in libel through the case of Sullivan v New York Times 
(1964). public interest plaintiffs/claimants have to prove actual malice or a 
reckless disregard for the truth. reference has already been made to the 
postulation by supreme Court Justices Black and douglas that perhaps 
there should not be a defamation law at all; an interesting and Utopian 
idea that would work were it not for the fact that human beings appear 
to have an unlimited capacity to fabricate and spit poisonous lies and 
gossip about other people and pay handsomely for the entertainment in 
reading, hearing and watching it.

Us defamation law shares with Britain a twin civil wrong for written 
libel	and	spoken	slander	but	in	practice	and	across	the	fifty	states	of	the	
union	the	definitions	and	applications	are	more	or	less	the	same.	They	
tend to include the phrasing of subjecting people to public ‘hatred, 
contempt or ridicule’. the broad objective is to protect the right to repu-
tation. individual persons and companies can sue.

the paths of Us and UK defamation turned away from each other 
at the crossroads of 1964. the Us supreme Court in Sullivan v New 
York Times began to create a bifurcation between the public interest and 
private individual plaintiff. in order to succeed in an action against a 
media communicator in the Usa the plaintiff, whether public interest or 
private, has to prove to the court that a defamatory message tending to 
injure reputation has been published to a third party, that the message 
is false (unlike in england and wales, where there is a presumption of 
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Table 1.17 the essentials of english and welsh defamation law

Libel factors

Libel is lowering the estimation of right-thinking members of society generally, 
exposing somebody to hatred, ridicule or contempt, causing somebody to be 
shunned or avoided, or damaging them in their trade, profession, work, or 
office.	Libel	can	be	by	innuendo,	depends	on	the	natural	meaning	of	words,	
and can also involve the expression of language that arouses extreme pity. tv 
journalists must be careful of sound track commentary libelling individuals 
identifiable	in	visual	footage.	This	is	libel	by	association.

Libel has to be published to a third party (an audience of one will do), involve 
defaming somebody who is alive and not dead, and the person defamed has 
to	be	referred	to	and	can	be	identified	by	implication.	The	libel	writ	must	
be issued within a year of publication. Groups of defamed people can sue 
together.	It	seems	the	group	factor	does	not	exceed	twenty-five.

public authorities and government bodies cannot sue. there is a continuing 
debate among media law jurists over whether trade unions and associations 
can sue for libel per se.

private and public companies can sue. Lifting or following up libellous stories 
from one medium to the next means that you are in danger of repeating the 
libel. if you review or use a libellous story in radio/television from newspapers 
you are still liable. 

Judges decide whether words are capable of a defamatory meaning. Juries 
decide the facts. sometimes judges sit alone to decide meaning and facts, as in 
the mcdonald’s libel case – the longest running in British legal history.

Fair comment

an expression of an honestly held opinion, based on true facts, on a matter 
of public interest and without malice. the comment should be recognizable 
as comment based on facts that are true or protected by privilege and the 
comment should be made by an honest person however prejudiced he might 
be, and however exaggerated or obstinate his views. 

Innocent dissemination

this is available for live broadcasters and internet publishers. when a libel 
comes out of the blue from a guest or radio/tv participant you will have a 
defence if you took reasonable steps to prevent the publication and did all you 
could to mitigate the sting of the libel when it was uttered or written.

Justification

the story needs to be true in substance and fact. in england and wales, 
the burden of proof is on the media defendant and not the claimant. You 
need credible witnesses and evidence to persuade a jury on the balance 
of probabilities. this is expensive to defend. the current nature of the 
justification	defence	does	not	assist	investigative	journalism.
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Continued overleaf

Absolute privilege and qualified privilege 

Court reporting if fair, accurate and contemporaneous (published to nearest 
deadline) will be absolutely privileged. this defence applies to publications by 
parliament and the words of parliamentarians. the point about absolute privilege 
is that it is a defence to report libels expressed by people in court that they know 
to be untrue. malice cannot undermine the defence of absolute privilege.

Qualified	privilege	–	‘subject	to	explanation	or	contradiction’.	This	defence	
applies to fair and accurate reports of public meetings, local authority 
meetings, and statements from government bodies (including the police). it 
is	useful	to	remember	that	firefighter,	ambulance/paramedic,	and	coastguard	
bulletins are not privileged. 

‘subject to explanation or contradiction’ means that if somebody accused of 
something wants to put their side of the story you should report it within a 
reasonable amount of time. press conferences and the press releases connected 
to	the	conferences	are	covered	by	this	category	of	qualified	privilege	but	they	
need to be held for ‘a lawful purpose’.

Qualified	privilege	–	This	defence	applies	to	fair	and	accurate	reports	of	
past court hearings, and parliamentary proceedings. only the malice of the 
reporter or publishing organization can undo this defence.

Public interest qualified privilege

the Jameel/reynolds defence arises out of two house of Lords cases: Albert 
Reynolds v Times Newspapers 1999 and Jameel v Wall Street Journal 2006. in 
the	first	case	Lord	Nicholls	set	out	a	ten-point	framework	for	responsible	
journalism that could in certain circumstances mean that journalism produced 
in the public interest that had wrongly defamed individual(s) should not be 
liable for libel action.

the nicholls pointers on responsible journalism: 1) the seriousness of the 
allegation. the more serious the charge, the more the public is misinformed 
and the individual harmed, if the allegation is not true; 2) the nature of the 
information, and the extent to which the subject is a matter of public concern; 
3) the source of the information. some informants have no direct knowledge of 
the events. some have their own axes to grind, or are being paid for their stories; 
4) the steps taken to verify the information; 5) the status of the information. 
the allegation may have already been the subject of an investigation which 
commands respect; 6) the urgency of the matter. news is often a perishable 
commodity; 7) whether comment was sought from the claimant. he may have 
information others do not possess or have not disclosed. an approach to the 
claimant will not always be necessary; 8) whether the article contained the gist of 
the claimant’s side of the story; 9) the tone of the article. a newspaper can raise 
queries or call for an investigation. it need not adopt allegations as statements 
of fact; 10) the circumstances of the publication, including the timing. the list is 
not exhaustive. it is important for broadcast journalists to maintain a neutral and 
impartial approach to reporting. the Daily Telegraph lost the reynolds defence 
argument in its libel dispute with George Galloway mp because the edition 
carrying reports of allegations based on documents found in Baghdad included 
editorial comment that appeared to be hostile and biased against mr Galloway. 
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despite the initial optimism that the ‘reynolds defence’ would strengthen 
freedom of expression as a paradigm in the law of defamation, subsequent 
cases demonstrated the opposite. the media complained that the high Court 
had a tendency to apply all ten criteria as the test of responsible journalism 
particularly when the allegations were judged to be very serious. editors were 
beginning to describe the ‘reynolds defence’ as a false dawn perpetuating the 
impression that english libel law was claimant friendly.

in the Jameel 2006 case the Law Lords decided the defence should turn on 
two issues: whether an article was on a matter of public interest and whether 
it was the product of responsible journalism. they said Lord nicholls’ ten 
factors	should	be	useful	pointers	and	not	tests	to	be	satisfied	or	hurdles	to	be	
jumped. the Law Lords emphasized the importance of revitalizing freedom 
of expression by ensuring that journalism in the public interest should not 
be undermined by libel laws. they also warned judges not to second-guess 
the professional decisions that editors have to make under the pressure of 
deadlines. as a result of the Jameel ruling, in 2007 investigative journalist 
Graeme mcLagan, who had lost on a reynolds libel defence over his book on 
police corruption Bent Coppers in the high Court, succeeded in his appeal. mr 
mcLagan was a widely respected investigative journalist who had specialized 
in reporting police affairs for more than twenty years. he used court reports 
of trial proceedings in his book. however, the Court of appeal supported the 
high Court judge’s view that he was not entitled to the ‘neutral reportage’ 
defence. 

‘neutral reportage’ is being recognized as a dimension of the reynolds public 
interest/qualified	privilege	defence.	In	a	nutshell,	it	extends	a	defence	to	the	
attributed and neutral reporting of allegations and counter-allegations by 
parties to a political dispute in which the public has a legitimate interest. in the 
2006 case Roberts v Searchlight two members of the British national party sought 
to sue the anti-fascist magazine Searchlight, its editor and journalist. mr Justice 
eady ruled that the ‘neutral reportage’ defence could be available even where 
the journalists had not been neutral. the key test was the manner of reporting. 
the magazine argued that it had merely reported allegations against the Bnp 
members without adopting or endorsing them. the judge highlighted the 
importance of reporting both sides in a disinterested way.

falsity),	 that	the	message	has	 identified	the	plaintiff	 (as	 in	England	and	
Wales,	identification	can	be	by	implication	and	the	defamatory	meaning	
by innuendo) and there has been fault on the part of the communicator 
(a requirement in negligence common law, but excluded in english and 
welsh defamation law). in the case of public interest plaintiffs the fault 
proved has to be at the high standard of ‘actuated by malice’ or a demon-
stration of ‘reckless disregard for the truth’. the proof of the negligence 
has to be up to the standard of ‘clear and convincing’. in the state of 
ohio this standard of proof also applies to private plaintiffs. the state 
of new York has developed a ‘gross irresponsibility’ standard of care to 
cover situations involving private plaintiffs involved in matters of legiti-
mate public concern. in the majority of other states the plaintiff usually 
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only has to prove negligence or a lack of ‘reasonable care’ on the part of 
the defendant, which is still a situation considered more favourable than 
in	the	UK,	where	the	burden	of	proof	in	justification	is	always	with	the	
defendant.

in a series of cases the supreme Court has tried to provide guidance on 
how the distinction between public interest and private plaintiffs is achieved. 
in the 1985 libel case of Gertz v Welch, Justice Lewis powell endeavoured 
to	define	two	genres	of	public	figures:	all-purpose	public	figures	who	are	
widely known and have prominent positions in society, such as politicians 
and	celebrities,	and	who	clearly	exercise	power,	patronage	and	influence;	
and	limited	or	‘vortex’	figures	who	voluntarily	step	into	the	public	gaze	
and are actors endeavouring to change the outcome of a public interest 
controversy. the elements of voluntary entrance and intending to change 
the outcome of public controversy must be shown in order to qualify for 
the	status	of	limited	public	figure.	Justice	Powell	also	made	it	clear	that	
such people reverted to their private status after leaving the limelight of 
the news event or controversy. (sadler 2005: 157)

the Usa has similar libel defences to the UK and the most effective 
are truth and constitutional privilege. in constitutional privilege public 
officials	and	public	figures	have	to	adduce	clear	and	convincing	evidence	
of actual malice. truth is an absolute defence. Clearly the constitutional 
privilege	means	that	defaming	a	public	official	or	figure	by	mistake	is	also	
a defence so long as there was no provable intention to defame and the 
conduct of the media communicator was so incompetent and negligent 
that it could be shown he/she was reckless as to whether the plaintiff were 
defamed or not.

the private plaintiffs need only show negligence on the part of a media 
defendant to win their case and the burden of proof is on the balance of 
probabilities. as in england and wales, there are other similar defences 
such as fair comment, the privilege of reporting fairly and accurately the 
content of public proceedings and documents, and neutral reportage, 
which was a Us origination. Us states support defences not available in 
the UK and these include, anti-sLapp (see below), the news wire defence 
and the defence of public retraction. Broadcasting or publishing a retrac-
tion in many states can place a ceiling and block on damages and costs.

neutral reportage developed from a federal appellate case Edwards v 
National Audubon Society, Inc in 1977 and the principle established was that 
the media would be shielded from libel judgments if they had reported 
defamatory content in a fair, neutral and accurate fashion in the context 
of	newsworthy	allegations	made	by	others	about	public	officials	or	public	
figures.	No	official	or	public	 setting	would	be	required.	 (Zelezny	2004:	
154) however, in 2006 Kyu ho Youm reported that recent federal court 
rulings had demonstrated a fair amount of hostility among judges toward 
claims of neutral reportage, leaving media lawyers hesitant to pursue it as 
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a libel defence. (Kyu ho Youm 2006: 58) the Us wire service defence is 
unknown in the UK and offers an element of justice to media organizations 
that have unknowingly republished defamatory news stories from repu-
table news agency sources without substantial change and without having 
any reasonable suspicion that the articles might be legally problematical.

another key difference in libel between the UK and Usa is that the 
american courts generally require plaintiffs to prove that they have 
suffered damage or injury as the result of defamatory publication. 
presumed damages are prohibited unless the public interest plaintiff can 
demonstrate that the defendant acted with actual malice. proof of actual 
injury is required in all cases that involve matters of public concern and 
where actual malice has not been shown. special damages can only be 
awarded to compensate a plaintiff if he can prove the actual pecuniary 
loss. punitive damages cannot be recovered without a showing of actual 
malice. and some states have raised the threshold of demonstrable malice 
to the level of ‘common law malice, i.e. ill-will, spite or vengeance’. (rich 
1995: 20–1)

private plaintiffs have to offer solid evidence of their injuries and this 
must be tangible and intangible. some states block the award of even 
presumed damages to private plaintiffs in matters of public concern unless 
they can prove actual malice.

Why are the British so different?

this disparity in media legal culture between the apparent sunshine of 
the Usa and arctic climate of the UK requires explanation. it might be 
argued that the slow move to a no fault defence in Britain was sabotaged 
by a more widespread anti-journalism cultural prejudice that included 
politics and the law. it could be argued that the balance of justice is against 
the interests of journalism in the operation of many aspects of english and 
welsh defamation law. the phenomenon of libel tourism, so that foreign 
nationals can sue in the english courts even if only a few copies of the 
magazine, book or newspaper have been sold in the english jurisdiction, 
has already been analysed as an allegedly unfavourable infringement on 
freedom of expression.

these disincentives to journalistic freedom are exacerbated by those 
rare cases of well-known claimants convicted of perjury to gain an advan-
tage in adversarial litigation and exploiting the contingency of prejudiced 
juries who tend to be overenthusiastic in awarding damages designed to 
punish the mythology of intrusive and harmful journalism.

the mcLibel case demonstrates that perhaps only the impecunious and 
determined,	who	have	nothing	financial	to	lose,	and	with	a	political/ideo-
logical	cause	that	fits	in	with	a	fashionable	consensus	(pro-environment	
and anti-fast food) are likely to be able to effectively challenge the rich and 
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powerful	in	the	libel	arena	and	partly	win	with	a	justification	defence.	The	
verdict was that helen steel and david morris were not able to justify all of 
the	defamatory	meanings	contained	in	the	original	leaflet	and	McDonald’s	
were awarded £60,000 though took no action to enforce judgment. the 
defendants’ advocacy in person had been herculean. they successfully 
appealed	against	some	of	the	justification	findings	and	the	damages	were	
reduced by £20,000. prior to the litigation mcdonald’s private detectives 
attending London campaign meetings equalled the number of anti-fast 
food activists. it should be mentioned that London Greenpeace had no 
connection with the global Greenpeace pressure group. denied legal 
aid, ms steel and mr morris had their lives taken over by the case for a 
period equivalent to some life sentences. they stubbornly refused to give 
in and eventually the eChr ruled that the case was a breach of the right 
to freedom of expression and the right to a fair trial. (steel & morris v 
United Kingdom eChr 2005)

hooper writes ‘mcdonald’s had won on points, but their victory was a 
public relations disaster.’ (hooper 2001:174) had the corporation sued 
in the Us courts, its action may have had a different course in Us law 
and it is possible that it would have been blocked by an emerging defence 
to civil defamation claims known as ‘anti-sLapp’. By 2004 nineteen Us 
states had enacted statutes to provide protection against ‘strategic lawsuits 
against public participation’. anti-sLapp laws provide:

specific	statutory	protection	against	law	suits	of	questionable	merit	that	
are	filed	to	stifle	political	expression.	Generally	the	statutes	provide	
for an early dismissal of the claim and recovery of legal fees. the laws 
originate from a study that found that libel, slander and other suits 
were	being	filed	against	people	who	would	testify,	protest	or	speak	
out on certain public issues such as zoning, land use issues.

(osCe 2005: 173)

there are many aspects of english and welsh defamation law that could 
be reformed. Unlike contempt, there is no standard phrase or sentence 
of	definition.	The	benchmark	maxims	that	libel	is	lowering	the	estimation	
of right-thinking members of society generally, exposing somebody to 
hatred, ridicule or contempt, causing somebody to be shunned or avoided, 
or	damaging	them	in	 their	 trade,	profession,	work	or	office,	appear	 to	
belong to an age when the aristocracy and bourgeoisie were anxious 
about what their servants were reading and the only people travelling 
on the top deck of the Clapham omnibus were male, middle-aged and 
heterosexually married. the fact that libel can be by innuendo depends 
on the natural meaning of words and can also involve the expression of 
language that arouses extreme pity means that the author is effectively 
dead à la roland Barthes. roland Barthes was a French structuralist/
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post-structuralist philosopher who argued that the author should not be 
regarded as the origin of his/her text or the authority for its meaning; 
hence	 the	 title	of	his	well-known	essay	 ‘The	Death	of	 the	Author’,	first	
published in 1968.

Can there really be freedom of expression if the law decides that the 
construction of meaning is always by audience and that authorial inten-
tion is irrelevant? in fact, in most disputed libel cases the potential libel 
meaning is decided by judges. and it is the judges who have set out the 
ideological frame of what should be permitted as ‘responsible journalism’. 
Lord nicholls, in the reynolds ruling of 1999, with good intentions, set 
out ten criteria as some kind of journalistic decalogue, and for the media 
defendants trying to sustain the defence they could have been forgiven for 
thinking it was an old testament ethical code of immutable and universal 
laws set out in the ten Commandments collected from mount sinai by 
moses. the libel judges, whose discretion it was to decide whether the 
media	 defendants	 should	 be	 availed	 of	 the	 qualified	 privilege,	 had	 a	
tendency to require that serious defamations required most if not all of the 
Law Lord’s criteria for responsible journalism. it is somewhat ironic that 
the Law Lords decided that the Sunday Times, in its reporting of the alle-
gations connected to the resignation of irish taoiseach albert reynolds, 
did	 not	merit	 the	 public	 benefit	 of	 qualified	 privilege	 defence.	This	 is	
because the journalists had not complied with enough of the criteria set 
out by Lord nicholls. it was also arguable whether this ruling created a 
new	qualified	privilege	defence.	It	may	have	been	a	case	of	changing	the	
threshold for the long-standing common law legal, moral or social duty to 
publish material and a corresponding duty or interest in receiving it.

as a result, journalists who made honest mistakes could only be protected 
from libel actions if they effectively jumped ten hurdles of conduct that 
included proving they gave a right to reply, reported it fairly, properly 
evaluated the credibility of their sources, avoided sensationalism, and 
selected a story in the public interest.

the Daily Telegraph lost the ‘reynolds defence’ argument in its libel 
dispute with the mp George Galloway because he was not given a fair 
chance to comment on allegations unsupported by documents found in 
Baghdad combined with hostile and biased editorial comment.

it may be unfortunate for journalists that only judges can decide 
whether	a	publication	is	entitled	to	this	class	of	qualified	privilege	defence.	
it depends on whether you prefer the journalist’s fate to be at the mercy 
of judicial or jury adjudication. the effect of this situation is that judges 
have been cast into the role of legal regulators on what will be regarded 
as ‘responsible journalism’. it was also unfortunate that, despite the 
initial optimism that the ‘reynolds defence’ would strengthen freedom 
of expression as a paradigm in the law of defamation, subsequent cases 
demonstrated the opposite. high Court Judges such as mr Justice Gray 
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and mr Justice eady tended to apply the criteria too strictly or elevated 
and prioritized criteria such as ‘the seriousness of the allegation’ to the 
point where ‘the gravity of the allegations “permeates through and affects 
most, if not all, of the other tests”.’ (Butterworth Guardian 2004) this 
was the fate of the Wall Street Journal	at	the	first	High	Court	hearing	of	
the Jameel libel action. siobhain Butterworth, head of Legal affairs at 
the Guardian, argued at the time that the high Court ruling in Jameel v 
Wall Street Journal and Lord hutton’s report gave cold comfort to news 
organizations hoping to rely on the ‘reynolds defence’ for reports based 
on	unidentified	sources.	She	stated:

in these cases reynolds privilege should perhaps be seen as an 
umbrella which a journalist may struggle to open out when an allega-
tion he has published turns out to be either untrue or impossible to 
prove – and which is easily blown inside out and rendered a useless 
form of protection.

(ibid.)

Jameel v Wall Street Journal, House of Lords 2006: the US 
fighting to improve British libel law

in 2006, the UK house of Lords heard the appeal in the case of Jameel, 
a saudi arabian businessman and his company against the Wall Street 
Journal. in their ruling the Law Lords sought to create a more liberal 
climate for media libel defendants. Lord nicholls’ ten criteria were no 
longer deontological commandments from the old testament, meaning 
the imposition of duties or obligations on journalists in order to qualify 
for the defence, and judges should not second-guess editors who had to 
make decisions under the pressures of intense deadlines and where the 
opportunities to investigate, check and verify are limited. it is important 
to realize that this ‘public interest’ defence for honest mistakes is granted 
by judges and not by jury verdict; and by judges who are appointed from 
a very narrow ethnic, gender and class base.

it has been argued that the house of Lords’ ruling has nuanced the 
reynolds defence in favour of journalists. Lord Bingham said Lord 
nicholls’ famous list of circumstances for responsible journalism should be 
interpreted as pointers, not hurdles. he said: ‘the publisher is protected 
if he has taken such steps as a responsible journalist would try to take and 
ensure	that	what	is	published	is	accurate	and	fit	for	publication.’	(Jameel	
v wall street Journal hL 2006) Lord Bingham added:

consideration should be given to the thrust of the article which the 
publisher has published. if the thrust of the article is true, and the 
public	 interest	 condition	 is	 satisfied,	 the	 inclusion	 of	 an	 inaccurate	
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fact may not have the same appearance of irresponsibility as it might 
if the whole thrust of the article is untrue.

(ibid.)

the reynolds case emphasized the importance of realizing that it is 
good journalistic practice to put a damaging story to the subject before 
publication. But in the Jameel case the Law Lords accepted and supported 
the view that an approach to the claimant is not always necessary. Lord 
hoffmann argued: ‘it might have been better if the newspaper had delayed 
publication to give mr Jameel an opportunity to comment in person. But 
i do not think that their failure to do so is enough to deprive them of the 
defence that they were reporting on a matter of public interest.’ it may 
be obvious to every journalist trying to absorb the complexities of this 
defence that media law in this area of defamation is twisting and turning 
on subtle principles and a sophisticated combination of circumstances. it 
is a reminder of how much critical and investigative British journalism is 
becoming reliant on a framework of legalized evaluation and approval 
where the stakes are high in terms of costs and time if challenged in the 
courts through the libel laws.

so the Jameel case was an example of so-called ‘libel tourism’ that 
actually	benefited	British	journalism	and	improved	the	prospect	of	UK	
media groups and any foreign media publishing by old media or new 
media within UK borders to enjoy a much more tolerant libel by mistake 
defence. the strident criticism of UK libel by the consortium of Us media 
in their written submission to the house of Commons select Committee 
on Culture, media and sport declared:

the wall street Journal in Jameel v Dow Jones put up the money 
and won a major victory in refurbishing the Reynolds public inter-
est defence. however, dow Jones only received part of its costs. 
nonetheless the case exposed how libel judges from libel chambers 
had been sabotaging the Reynolds public interest defence since 1999, 
when it was developed by the house of Lords. is it not a matter of 
some embarrassment to UK legislators that freedom of speech in the 
UK is dependent on the long purse of foreign news organisations?

that long purse is no longer available. several major Us papers are 
now in receivership, and the drying up of the advertising market with 
consequent loss of journalistic jobs means there is little money avail-
able for improving media law in Britain. Leading Us newspapers are 
actively considering abandoning the supply of the 200 odd copies they 
make available for sale in London – mainly to americans who want 
full	details	of	their	local	news	and	sport.	They	do	not	make	profits	out	
of these minimal and casual sales and they can no longer risk losing 
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millions of dollars in a libel action which they would never face under 
Us law. does the UK really want to be seen as the only country in 
europe – indeed in the world – where important Us papers cannot 
be obtained in print form?

(h of C select Committee 2009, advance publications, 
inc et al: paras 12–13)

the essential philosophical weakness of english and welsh defamation 
law is that intention is no defence. Furthermore, it will operate as a mech-
anism of censorship and controlling freedom of expression, sometimes in 
an authoritarian way, as long as the construction of meaning is based on a 
false belief of ‘objectivity’ in audience perception. another way of under-
standing	the	jurisprudential	flaw	in	defamation	is	that	the	subjectivity	of	
authorship is shifted to the subjectivity of readership. the injustice lies in 
the judgment of subjectivity by readership.

english and welsh law could be criticized for being inconsistent in 
maintaining a much higher standard of liability and proof for negligence 
compared to that of defamation. in negligence there is a need to recognize 
duty of care, breach of duty, causation of damage and the concept that 
damage was a reasonably foreseeable consequence. in libel defamation no 
damage has to be proved at all. it many respects it is a law depending on 
the upholding of the power of human ego, and compensating people for 
damage to their feelings. it is a remedy for the body emotional. as a result 
it can be argued that, in many cases, defamation serves to make truth a 
casualty by narrowing the horizon of freedom of expression.

Neutral reportage

‘neutral reportage’ in england and wales is being recognized as a dimension 
of	the	Reynolds	public	interest/qualified	privilege	defence	and	it	was	clearly	
inspired by the development of the defence in america. in a nutshell, it 
extends a defence to the attributed and neutral reporting of allegations and 
counter-allegations by parties to a political dispute in which the public have 
a legitimate interest. in the case of Al-Fagih v HH Saudi Research & Marketing 
in 2001 the London Court of appeal ruled that where a newspaper had 
reported in an entirely objective way an allegation about someone made 
in the course of a political dispute by one of his opponents, it was enti-
tled to the reynolds defence. Furthermore, the newspaper did not lose its 
defence	merely	because	it	had	not	verified	the	allegation.	A	further	case	in	
2006, Roberts v Searchlight, involved two members of the British national 
party who sought to sue the anti-fascist magazine Searchlight, its editor and 
journalist. in this case mr Justice eady ruled that the ‘neutral reportage’ 
defence could be available even where the journalists had not been neutral. 
the key test was the manner of reporting. the magazine argued that it had 
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merely reported allegations against the Bnp members without adopting or 
endorsing them. the judge highlighted the importance of reporting both 
sides in a disinterested way. the advantage of this defence is that reviewing 
newspaper and media coverage of a dispute that involves libellous allega-
tions should not attract a libel action in itself, provided that the reportage 
does not endorse the allegations in any way.

False light (USA) and malicious falsehood (UK)

in england and wales the law of malicious falsehood is damaging a person 
in their work by publishing inaccurate information. the information may 
not be defamatory. the information has to be untrue. the claimant has to 
prove that the statement was published maliciously. its equivalent in the 
Usa is ‘false light’, a state-based tort which is available to plaintiffs who 
have been damaged by inaccurate information that again does not have to 
be defamatory. it could be seen as a quasi libel/privacy tort and the plain-
tiff is required in most states, where the tort is available, to prove that the 
publication presented him in a negative way, that the ‘false light’ would be 
offensive to a reasonable person, and that the publisher had been guilty 
of acting with actual malice.

Criminal libel: a plague on both their houses

in 2009 both the UK and Usa still had criminal libel on their statute 
books, though its practical prosecution seems to have become redundant 
and anachronistic. however, in the global context it is seen as doing harm 
in countries that seek to justify more oppressive measures against media 
communication. nGos argue that it is a poor example for the mother and 
father of liberty and democracy in the world, if that is how the UK and 
Usa are perceived, to continue to retain criminal libel in their respec-
tive canons of law. it is a fact that countries such as Japan and india 
operate civil and criminal libel alongside each other. most defamation 
actions in France are taken through the criminal jurisdiction. the UK 
had, up until 2009, retained the criminal offence of seditious libel, a law 
used in the enlightenment age to persecute opponents of King George 
iii and sympathizers of american colonists. as a result of pressure from 
the campaigning groups pen, index on Censorship and article 19, the 
British government announced in July 2009 that it would abolish the laws 
of criminal and seditious libel. (Gibb The Times 2009)

British criminal libel required leave of a high Court Judge. the publi-
cation needed to be so serious that it was deemed capable of creating a 
breach of the peace and therefore required the intervention of the state. 
in 2008 the UK government took measures to abolish the criminal offence 
of blasphemous libel. in the report on Libel and Insult Laws: A Matrix On 
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Where We Stand and What We Would Like To Achieve, the organization for 
security and Cooperation in europe reported in 2005 that nineteen Us 
states and territories still had criminal libel statutes and in the period 
between 1992 and august 2004 there had been forty-one attempted and 
actual criminal defamation prosecutions:

six defendants were convicted under criminal defamation statutes. in 
three cases, the statute in question was declared unconstitutional on 
appeal.
From	1965	through	August	2004,	16	cases	ended	in	final	convic-

tions. nine of these included jail sentences, with an average sentence 
of 173.6 days.

(osCe 2005: 172)

in a debate in the British house of Lords in July 2009 Lord Lester 
revealed that there were records of two criminal libel convictions in 
england and wales up until the end of 2006: ‘across europe and the 
Commonwealth, similar offences exist and are used to suppress political 
criticism and dissent.’ (Gibb The Times 2009)

Privacy – emotional identity and human dignity and 
the private interest of the state

the Usa has had a long-standing independent civil wrong or ‘tort’ in 
privacy and has fully recognized the legal right of its citizens to be left 
alone. But the law operates within state jurisdictions and the supreme 
Court rarely originates or develops media privacy jurisprudence. it has, 
however, employed the New York Times ‘actual malice’ standard as a consti-
tutional limitation on the ability of the states to compensate plaintiffs in 
‘false light’ invasion of privacy cases. Justice Brennan ruled that where 
there was a discussion of public interest issues not even the plaintiff ’s 
private status mattered. he argued that guarantees for speech and free 
press are not quarantined by the purpose of political expression and 
comment on public affairs. everyone in a civilized community risks expo-
sure to publicity and in crystal-clear language he declared that the risk ‘is 
an essential incident of life in a society which places a primary value on 
freedom of speech and of press.’ (time, inc v hill, sC Us 1967)

it could be said that Justice Brennan may have been treading carefully 
in any move to balance privacy rights with the First amendment because 
privacy deals with truth and factual reality and the mistaken expression 
of facts that can have no bearing on reputation:

in this context, sanctions against either innocent or negligent misstate-
ment would present a grave hazard of discouraging the press from 
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exercising the constitutional guarantees. those guarantees are not 
for	the	benefit	of	the	press	so	much	as	for	the	benefit	of	all	of	us.	A	
broadly	defined	freedom	of	the	press	assures	the	maintenance	of	our	
political system and an open society. Fear of large verdicts in damage 
suits for innocent or merely negligent misstatement, even fear of the 
expense involved in their defense, must inevitably cause publishers to 
‘steer […] wider of the unlawful zone’ […] and thus ‘create the danger 
that the legitimate utterance will be penalized.’

(sack 2003: 1–10 and time, inc v hill, sC Us 1967 para. 389)

Us privacy law encompasses the false light statutes, media intrusion, 
disclosure of embarrassing private facts and commercial or political 
misappropriation of personality. it is generally assumed that private citi-
zens have a greater right to a legitimate expectation of privacy than do 
public	officials	and	figures	such	as	politicians	and	international	celebrities.	
But state courts recognize that boundaries can be drawn in the relent-
less intrusion into the private worlds of celebrities, whether in the hunt 
for interviews or in the application of intrusive long-lens photography 
into private property. the state of California operates an anti-paparazzi 
statute in order to prevent the overbearing harassment of the concentra-
tion of global celebrity in Los angeles. privacy statutes also originate in 
states on the east Coast, such as new York, another key location for the 
Us cultural and entertainment industries.

the concept of intrusion can accommodate the developing tort of 
intentional	infliction	of	mental	distress.	The	most	celebrated	example	was	
the action by the religious evangelist Jerry Falwell against the publisher of 
Hustler magazine, Larry Flynt, that has become somewhat mythologized in 
Hollywood	film.	Mr	Falwell	claimed	emotional	distress	in	a	spoof	Campari	
advert that mockingly implied an indecent encounter with his mother in 
an outhouse. the parody is reproduced on page 205 of Zelezny’s 2004 
edition of Communications Law and page 407 of moore and murray’s 2008 
edition of Media Law and Ethics. mr Falwell was unsuccessful in his action 
because the supreme Court wished to limit the remedy to circumstances 
of highly offensive communication, alleging facts and not fantasy, that 
were published with provable actual malice.

in a nutshell, Us privacy law is available for Us citizens if private infor-
mation is published when it does not have a legitimate news purpose, 
and there is media intrusion into private homes or hotel rooms with 
the use of surreptitious recording devices. the remedy is also avail-
able where individuals are portrayed in misleading and highly objec-
tionable	contexts	without	their	consent	and	their	names	or	identifiable	
images are used in a commercial message or political campaign without 
consent. Unlike european privacy jurisprudence, there are no recover-
able	torts	available	in	the	USA	for	photography	and	filming	in	locations	
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open to public view or for the publication of information derived from 
public records.

the recognition of inherent personality rights means that in Us 
privacy law the citizen is entitled to determine the use of name, image 
and likeness in public communication. privacy law is rather dynamic 
in the sense that the social concept of celebrocracy is a relatively recent 
phenomenon and rapid technological changes in media technology 
raise new issues of the boundary lines between public and private zones 
of existence.

UK privacy law: an unhappy story

the development of UK media privacy law has been an unhappy one, full 
of controversy, argument, accusations of political deceit, judicial sleights 
of hand, and sensational and tragic case histories. the British media 
are beginning to argue that ‘the chilling effect’ is being added to by the 
development of media privacy law. Yet when article 8 of the european 
Convention of human rights became UK statute law in 1998 many 
people seemed to have had a collective amnesia about the accumulating 
criminal and civil privacy restrictions directed at journalists for nearly a 
hundred	years.	They	simply	had	not	been	defined	as	‘privacy’.	Examples	
include the statutory and judicial restrictions on identifying sexual offence 
complainants, children/youths in criminal proceedings, ‘vulnerable 
witnesses’ and the parties involved in divorce and child custody proceed-
ings. the contrasting scope and origins of Us and UK privacy law are set 
out in tables 1.18 and 1.19.
It	could	also	be	argued	that	the	Official	Secrets	Act	has	been	a	mecha-

nism of protecting a notion of ‘privacy’ for the state in relation to politi-
cally sensitive information. ‘national security’ is the all-embracing mantra 
to	justify	the	secrecy.	The	concept	tends	to	be	defined	by	the	executive	and	
legislature	and	confirmed	by	the	judiciary.	The	media	can	be	persuaded	
to agree to secrecy where there is a real threat to life, but when this over-
laps political and propagandist sensitivities the ethical and legal position 
becomes much more ambiguous. the self-censorial media blackout in 
2007/2008 on prince harry’s deployment to afghanistan brokered by the 
society of editors is an example of this.

in 2008 a large proportion of a murder trial at the Central Criminal 
Court was held in secret as the judge was bound by the terms of the 
Official	Secrets	Act.	He	made	his	decision	in	a	secret	hearing	and	for	secret	
reasons. in 1994 the author and another journalist, Caroline Godwin, 
challenged the reasons for holding an entire drugs trial in secret, but the 
appeal at the royal Courts of Justice was held in secret and the ruling was 
given in secret, and the issue of whether the appeal was successful or not 
will have to remain secret. the law professor and media affairs journalist 
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Table 1.18 media privacy law in the United Kingdom

Protection for sexual offence complainants
all sexual offence complainants (male and female) have media publication anonymity 
for all time after they have made a complaint of a sexual offence. this statutory 
prohibition remains even when they can be seen giving evidence and their names are 
disclosed in the public courtroom. they can waive their anonymity to help a police 
enquiry or for some other personal or public interest reason. it is important that 
their permission is in writing. Broadcasters need to be alert to properly disguising 
distinctive voices, dress codes and hairstyles when interviewing complainants with 
anonymity,	as	allowing	identification	by	anyone	who	can	recognize	a	complainant	
would be a criminal offence. in exceptional situations a criminal court can lift the 
anonymity if it is judged that the restriction presents a substantial block to the 
reporting of the case. Child sex offence complainants (aged 15 and under) can never 
waive their anonymity. Bear in mind that the range of sexual offences for which 
complainants have anonymity has been considerably expanded.

Protection for children/youths
Youths (aged 17 and under [in scotland 16 and under]) can have anonymity if an 
order is made under the Children and Young persons act 1933 – known as ‘section 
39 orders’. this applies to witnesses and defendants. they should not be made if 
the victim is a baby or so young as not to be conscious of the effect of publicity, i.e. 
under 4. they should not be made if the child victim is deceased. Children who 
are	wards	of	court	and	in	local	authority	care	cannot	be	identified	as	the	subject	of	
matrimonial/Children act proceedings, or any other custody disputes. it may be 
possible to give publicity to a child that is a ward of court where the event or issue 
bears no relation to the proceedings.

It	is	important	to	avoid	the	risk	of	jigsaw	identification,	e.g.	when	one	media	
organization reports the case of a father raping his daughter and another reports it 
as a named man accused of raping an unnamed young woman. the audience could 
put two and two together. anti-social Behaviour orders (known as asBos) are 
applied for by local authorities with the support of the police. these are technically 
civil	proceedings.	Youths	being	dealt	with	should	be	identified	in	order	to	comply	
with the spirit of the legislation, although the courts should take into account 
the welfare of the youths when balancing privacy with freedom of expression. 
publicity supports the principle of ‘naming and shaming’ and warning people in 
the community that troublesome youths should not be at large in shopping centres 
or banned areas. if youths breach asBos they are dealt with by Youth Courts in 
criminal proceedings. there is normally default anonymity for youths in these 
courts under section 49 of the Children and Young persons act 1933, but on 1 July 
2005 the law was amended so that Youth Court justices have to make an order if 
they wish asBo breaching youths to retain their anonymity. the situation has been 
complicated by the fact that parliament has also given Youth Courts the power 
to impose asBos on young offenders at the same time as they are convicted of 
criminal offences. in this situation journalists have to use their initiative to persuade 
the justices to lift the default reporting restrictions to identify the asBo youths in 
these circumstances.

Media privacy arising out of Article 8 of the Human Rights Act
in Britain there has been rapid progress in establishing a media privacy law through 
case law based on article 8 and eChr jurisprudence from decisions in strasbourg.in 
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2004 a narrow majority of Law Lords in Britain’s then supreme court (the Judicial 
Committee	of	the	House	of	Lords)	affirmed	a	right	to	privacy	for	the	model	Naomi	
Campbell in a news article published in the Daily Mirror newspaper. Campbell 
had lied to the general public when she denied taking drugs. the Daily Mirror 
published a photograph of her which proved the lie. But Campbell said her privacy 
had been invaded because she was photographed leaving a narcotics anonymous 
meeting	in	the	affluent	Chelsea	area	of	London.	The	Daily Mirror newspaper 
said the photograph was taken in a public street and there was a public interest 
in publishing it. the Law Lords’ decision was by a majority of three to two. the 
majority of the Law Lords emphasized that the privacy being protected related 
to ms Campbell’s medical treatment for addiction. in 2004 princess Caroline of 
monaco won a case at the european Court of human rights on the basis that 
taking her picture with or without her children while in a public place was an 
invasion of her privacy. in 2007/8 the Harry Potter author J.K. rowling sought a 
similar remedy in relation to photographs taken of her with her young son and 
partner in edinburgh. the human rights act also requires the courts to take into 
account any relevant privacy codes issued by the pCC, BBC and ofcom when 
considering restrictions that prevent broadcasts or print publication occurring. 
many lawyers and judges in the UK now concede that the UK has a clear and 
developing	law	of	privacy.	The	trend	was	confirmed	in	December	2006	with	two	
appeal court rulings. in Loreena mcKennitt v ash the judges upheld a high Court 
ruling that a book by mcKennitt’s former friend Travels with Loreena McKennitt: My 
Life as a Friend revealed personal and private detail that the singer was entitled to 
keep secret. in hrh prince of wales v associated newspapers, the Court of appeal 
decided that the Daily Mail was not entitled to publish substantial extracts from 
eight hand-written journals kept by prince Charles to record his impressions and 
views in the course of overseas tours made by him to hong Kong between 1993 
and 1999. during this period the colony was handed over to China (1997). in a 
balancing exercise the judges decided that it was necessary to restrict freedom of 
expression	in	order	to	prevent	disclosure	of	information	received	in	confidence.	
the court had to decide whether it was in the public interest that the duty of 
confidence	should	be	breached.

Protection for ‘vulnerable witnesses’
section 11 of the Contempt of Court act 1981, and the Youth Justice and 
Criminal evidence act 1999, give protection to ‘vulnerable witnesses’. Blackmail 
victims (where the menaces are of an embarrassing nature) are entitled to 
anonymity whether or not an order has been made. when ‘vulnerable witnesses’ 
are giving evidence the judge can clear the court and leave only one journalist 
present. it is an offence to report this exclusion before the end of the trial or 
to report the special measures taken to protect the vulnerable witness. the 
courts	can	ban	identification	of	adult	witnesses	(aged	18	and	over)	if	satisfied	
that the quality of the evidence or level of cooperation will be diminished by 
fear or distress. Under the 2005 serious organised Crime and police act it is an 
offence to disclose new identities of witnesses who are under police protection 
because of violence or intimidation, or any details of other arrangements for 
their protection. Under the right to life provisions of the human rights act, 
the	High	Court	can	make	injunctions	on	media	identification	of	the	identity	
and whereabouts of notorious convicted criminals such as the child killers mary 
Bell, Jon venables and robert thompson, and ian huntley’s partner maxine 
Carr. (she was convicted of perverting the course of justice and feared violent 
reprisals after her release from prison.)
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marcel Berlins was one of only a few observers who thought this situation 
was somewhat disturbing:

now there may or may not have been perfectly good reasons for the 
secrecy of the whole thing, and if there were, i can understand that 
revealing those reasons might give the whole game away. what makes 
me uneasy is that the process makes it impossible to test that reason-
ing, or the scope of the ban. the experienced Crook and Godwin 
only stumbled across this secret trial by a combination of nous, good 
digging and luck. how many ‘in camera’ orders are being made by 
judges, perhaps wrongly, without anyone knowing about them at all?

(Berlins Guardian 1994)

it was rare then for criminal cases to be closed, i.e. in camera, but it is 
being increasingly reported that secret hearings and secret witnesses in 
2009 are becoming more common. successful campaigning on our part 
had resulted in parliament legislating for section 159 of the Criminal Justice 
act 1988, where the parties to British criminal trials had to give notice of an 
application for in camera hearings. the prosecutor or defendant who seeks 
a secrecy order ‘on the grounds of national security or for the protection 
of a witness’ must give seven days’ notice before the start of the trial and a 
prominent notice must be posted on the court precincts. if the application 
is successful, the hearing must be postponed for twenty-four hours to allow 
for an appeal. Criminal and other courts can also go ‘in chambers’ at the 
discretion of the judge. this also involves excluding the press and public. 
But where there is a public interest in open proceedings and it becomes 
clear	to	the	court	that	there	is	no	justification	for	remaining	in	private,	the	
press and public should be allowed back in. this latter rule was established 
after an appeal by the author against in chambers hearings at the Central 
Criminal Court in 1989 (re Crook Coa Crim 1989)

in the UK, there has been a tendency, recognized by the Un’s human 
rights Committee, to prosecute and convict people who work for govern-
ment and wish to be whistleblowers on the grounds of conscience. dr 
david Kelly was driven to suicide or, on the basis of a book written by a 
Liberal democrat mp, he may have been murdered. Katharine Gunn and 
Derek	Pasquill	had	OSA	charges	 against	 them	dropped;	Cabinet	office	
communications	officer	David	Keogh	and	House	of	Commons	researcher	
Leo o’Connor were prosecuted, convicted and imprisoned. they went to 
jail for six and three months respectively and when their trial accidentally 
remained in open court to discuss part of the ‘secret’ memo they had 
passed on to each other, a gagging order on the media not to report the 
information was sustained at the Court of appeal.

there is a risk that the culture of ‘national security’ will lead to an increase 
in the extent of courtroom secrecy and reporting bans. in 2007 the details of 
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a legal action accusing British soldiers in iraq of murdering and abusing civil-
ians remained secret for several months. however, it could also be argued 
that these instances of secrecy represent rare and exceptional circumstances 
and constitute a response by the UK state and judiciary to unprecedented 
threats to security by international and domestic terrorism and the conse-
quences	of	the	country’s	military	deployment	in	conflict	zones	abroad.

privacy is direct censorship of truth in the sense of operating as prior 
restraint on the publication by the media of accurate information, whereas 
libel is a remedy against publication of untrue allegations and imputa-
tions. Generally, privacy applies pre-publication and libel post-publi-
cation. Both areas of the law trade on human emotions: libel in terms 
of honour, self-esteem and status; privacy in terms of personal security, 
dignity and familial duties.

Critics of developing UK media privacy law fear it is designed to protect 
the celebrocracy elite from media examination of the use and abuse of 
economic and political power. this power is dependent on the social 
currency and exchange value of media representation. the consequences: 
the development of a media privacy tort by non-elected judges; the crea-
tion of new criminal offences under legislation that include protection 
from harassment, regulation of investigatory powers and data protection. 
there is a risk that these laws criminalize long-established techniques of 
journalistic practice, and favour the rich and powerful at the expense of 
the poor and disenfranchised. the moral panic of ‘invasion of privacy’ 
has been constructed as a mischief perpetrated by media when there is 
scant scrutiny of the state’s invasion of personal privacy by surveillance, 
covert investigation, collection and misuse of data.
From	the	late	1980s	a	political	campaign	for	a	specific	‘privacy	law’	to	

control the ethical excesses of tabloid media gathered momentum around 
a discernible moral panic centring on the harassment of popular celebri-
ties; in particular, the harassment of the dying television chat show host 
russell harty in 1988 and the intrusion by journalists into the hospital 
room of the seriously injured actor Gordon Kaye in 1990.

martin wainwright’s feature article in the Guardian in June 1988 head-
lined ‘the haunting of harty – russell harty’s last days brought out 
the press pack in full cry, but their tactics could put them on a tighter 
leash’ (wainwright Guardian 1988) revealed ethically questionable tactics 
deployed by journalists and photographers to acquire pictures and infor-
mation about mr harty when he was dying from hepatitis in st James’s 
University hospital in Leeds.

the legend of the tabloid hunting of russell harty was developed 
further at mr harty’s memorial service in october 1988, when the play-
wright alan Bennett lamented that the broadcaster had been set up by a 
‘gutter press’ revelling in sexual indiscretions, and harassed by reporters 
in the months leading up to his death:
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reporters intermittently infested his home village for more than a 
year, bribing local children for information about his life, forcing 
their way into the school, even trying to bribe the local vicar. now, 
as he fought for his life in st James’s hospital, one newspaper took 
a	flat	opposite,	and	a	camera	with	a	long	lens	trained	on	his	ward.	A	
reporter posing as a junior doctor smuggled himself into the ward, 
and demanded to see his notes. every lunchtime, journalists took the 
hospital porters across the road to the pub, to bribe them into taking 
photographs of him.

(Bennett quoted by Fiddick Guardian 1988)

the Gordon Kaye saga involved a reporter and a photographer for 
the Daily Sport newspaper intruding into the actor’s private hospital room 
after he was critically injured in a freak accident when driving his car in 
bad weather conditions. he was photographed and interviewed when he 
was in no state to give informed consent. the journalists refused to leave 
after being challenged by nurses and were eventually ejected by security 
guards. at the time, the newspaper said it was proud of its scoop, but the 
appeal court condemned the behaviour and Lord Justice Bingham said 
mr Kaye had suffered a monstrous invasion of his privacy:

if ever a person has a right to be let alone by strangers with no public 
interest to pursue, it must surely be when he lies in hospital recover-
ing from brain surgery and in no more than partial command of his 
faculties. it is this invasion of his privacy which underlies the plain-
tiff ’s complaint. Yet it alone, however gross, does not entitle him to 
relief in english law.

(Kaye v robertson hC 1991)

Bingham and his fellow judges bemoaned the lack of a legal privacy 
remedy in english law to award damages to mr Kaye and block the news-
paper from publishing its story. Both sagas gave rise to public outrage 
and disapproval. no photograph of the dying russell harty surrepti-
tiously obtained by long lens photography was ever published and the 
public condemnation of his hounding by the popular media may have 
had	 a	 restraining	 influence.	 Although	Gordon	Kaye	 could	 not	win	 on	
privacy, the appeal court was able to use the existing law of malicious 
falsehood to ensure that the Daily Sport could not claim that he had 
consented to the photographs or interview. tony Livesey, a later editor of 
the newspaper, acknowledged that it was ‘the greatest invasion of privacy 
in journalism. […] Lessons were learned. we are never doing that again.’ 
(Flintoff Independent 1998) media texts published during this period 
reveal an intensity of political and public opinion calling for the creation 
of a privacy law.
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however, the UK parliament has resisted actually legislating for an 
explicit ‘privacy law’. instead, article 8 of the human rights act 1998 
has	obliged	the	courts	to	convert	the	law	of	confidentiality	as	a	contract	
between powerful celebrities and their employees into a privacy duty that 
also	binds	 the	media	as	a	 third	party.	 In	 cases	 involving	public	figures	
such as naomi Campbell, Loreena mcKennitt and prince Charles the 
jump	 from	 confidentiality	 to	 privacy	 was	 achieved	 by	 creating	 a	 legal	
block	 or	 remedy	 against	 the	media	 for	 the	publication	 of	 confidential/
private information where public interest was not deemed to be what may 
simply interest and entertain the public.

this has meant that a mother on income support, mrs mary wainwright, 
had	to	go	to	Strasbourg	to	secure	a	privacy	remedy	for	unjustifiable	strip-
searching when she tried to visit her son in prison. (wainwright v United 
Kingdom eChr 2006) this is the difference between material/physical 
breach of privacy – an intrusive strip-search – being given less prominence 
and validity than an emotional/psychological breach of privacy – publishing 
the fact that naomi Campbell was undergoing na therapy for drug addic-
tion after she had wrongly stated publicly that she did not take drugs.

the post-modernist reach of privacy is now expanding into new areas 
of censorship:

a) there is an increasing phenomenon of extending the principle of the 
vulnerable witness into the vulnerable defendant and convicted crim-
inal. the perpetual gagging order on the whereabouts and activities 
of maxine Carr has created the disturbing phenomenon of twenty-
first-century	witch-finding	and	persecution.	Women	seen	as	outsiders	
or moving into neighbourhoods without any known history are being 
harassed, attacked and driven out by the vigilante suspicion that they 
must or might be maxine in disguise. maxine Carr’s partner ian 
huntley was convicted in 2003 of murdering two 11-year-old girls in 
soham. Carr was convicted of perverting the course of justice by lying 
to the police after the girls had been killed. she obtained a general 
injunction against media coverage of her identity and whereabouts after 
her release from prison. this could be considered as something of an 
ironic boomerang, as the original purpose of the court injunction was to 
protect maxine Carr herself from vigilante intimidation and violence.

b) there is an ideological framing of journalism as the cause of moral/
social and political instability, an incitement and invitation to criminal 
behaviour and threat to the right to life. as a result there is growing 
anonymity and partial anonymity for armed services personnel in 
courts-martial,	soldier	and	police	officer	marksmen	who	kill	civilians	
in security operations, notorious criminals facing vigilante justice, 
undercover state investigators, and all kinds of witnesses to serious 
crimes. the identities of the police marksmen who shot Jean Charles 
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de menezes at stockwell underground station in 2005 remain a secret 
despite the successful prosecution of the metropolitan police under 
health	and	safety	legislation	and	a	high-profile	public	inquest	at	which	
they gave evidence with their identifying features concealed from the 
public.	It	is	argued	that	public	identification	of	police	firearms	special-
ists would render them vulnerable to reprisal and undermine their 
effectiveness in future operations. in 2008 a man extradited from 
morocco on charges relating to the £50 million securitas robbery in 
tonbridge appeared at maidstone magistrates’ Court and was ‘not 
named	for	legal	reasons’.	He	was	identified	after	making	his	first	UK	
court appearance, but no explanation was given as to why he had 
been anonymized during the extradition process. this raises the ques-
tion of whether it can ever be right that adult individuals accused of 
involvement in the biggest robbery in British criminal history should 
be arrested, extradited and appear in court anonymously.

c) there is the increasing phenomenon of terrorist suspect detainees and 
individuals subject to ‘control orders’, asylum seekers and political/
economic refugees in the immigration legal process being deracinated 
in media coverage to the point that they are only referred to as a, 
B, C, Y or X. the special immigration appeals Commission (siaC) 
has the power under siaC rule 39(5)h ‘to make provision to secure 
the anonymity of the appellant or a witness. most cases are under 
anonymity orders. several individuals from algeria accused of being 
involved in a terrorist plot to release ricin in the London underground 
were named in relation to their trial at the Central Criminal Court 
(although most of their year-long trial was not reported because of a 
Contempt of Court act reporting ban), yet were anonymized when 
detained after their jury acquittals and dealt with by siaC hearings. 
they had the public support of two of the jurors who acquitted them, 
who coincidentally insisted on and were granted anonymity in the 
subsequent media coverage.

in march 2004 siaC decided that a 37-year-old man from Libya had 
been imprisoned on evidence that was ‘wholly unreliable and should not 
have been used to justify detention.’ (Gillan Guardian 2004 and verkaik 
Independent 2004) the Court of appeal heard an appeal from the home 
Secretary,	partly	in	secret,	and	confirmed	the	original	decision	to	release	
him. however, the man at the centre of the case continued to be known 
only as ‘m’. the Lord Chief Justice, Lord woolf, said:

while the need for society to protect itself against acts of terrorism 
today is self-evident, it remains of the greatest importance that, in 
a society which upholds the rule of law, if a person is detained as m 
was detained, that individual should have access to an independent 

D
ow

nl
oa

de
d 

by
 [

Sa
ud

i D
ig

ita
l L

ib
ra

ry
] 

at
 0

6:
59

 1
3 

N
ov

em
be

r 
20

13
 



119

primarY media Law oF the UK and Usa

tribunal or court which can adjudicate upon the question of whether 
the detention is lawful or not. if it is not lawful, then he has to be 
released.

(Home	Office	v	“M”	CoA	Civ	2004)

in december 2004 a panel of Law Lords, by a majority of 8 to 1, decided 
that this detention procedure was incompatible with the human rights 
act. many of the detainees at the centre of this case retained their anony-
mous identities, a vista which would be intolerable in Us First amendment 
culture. subsequent terrorist events in London have gestated further 
legislation to substitute detention with ‘control orders’ that amount to 
house arrest and to extend this power to include British citizens as well as 
foreign nationals. there are no guarantees of open justice provisions in 
relation to the full judicial scrutiny of these procedures. in 2009 the legal 
rights research organization Justice published a detailed report into the 
use of secret evidence in the British legal system:

the core principle of British justice has been undermined as the use 
of secret evidence in UK courts has grown dramatically in the past 
10 years.

secret evidence can now be used in a wide range of cases includ-
ing deportations hearings, control orders proceedings, parole board 
cases, asset-freezing applications, pre-charge detention hearings in 
terrorism cases, employment tribunals and even planning tribunals.
defendants in some criminal cases are now being convicted on the 
basis of evidence that has never been made public. Criminal courts 
have issued judgments with redactions to conceal some of the evidence 
relied upon. evidence from anonymous witnesses has also been used 
in hundreds of criminal trials and is widespread in asBo hearings.
Since	they	were	first	introduced	in	1997,	almost	100	special	advo-

cates – lawyers prohibited from communicating with those they repre-
sent – have been appointed. […]

this report calls for an end to the use of secret evidence. secret 
evidence is unreliable, unfair, undemocratic, unnecessary and damag-
ing to both national security and the integrity of Britain’s courts.

(metcalfe 2009: 5)

the 238-page Justice report is sobering and salutary reading. in 1993 
the author and Caroline Godwin put in papers for an appeal against 
secret witnesses at an old Bailey murder trial on the basis that it was an 
affront to open justice as well as to the justice to defendants, who should 
be able to know the identity of their accusers. we were advised by leading 
criminal QCs to withdraw as it was thought our action on media rights 
would provoke wholesale engagement of secret witnesses into the criminal 
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justice system. it would seem we would have made no difference had we 
proceeded or not.

in an article for The News Media & the Law, rory eastburg suggested that 
after the terrorist attacks on 11 september 2001 the general presumption 
that Us courts had been open was turned on its head and ‘secrecy has been 
the norm for proceedings that dealt, however tangentially, with terrorism 
or	national	security.’	(Eastburg	2008)	The	problem	identified	by	British	civil	
rights lawyers in dealing with secret immigration and deportation proce-
dures and detention and control orders was mirrored in the Usa though 
on a much greater scale. Journalists had limited access to military tribu-
nals dealing with the hundreds of detainees transported to Guantánamo 
Bay in Cuba. eastburg reported that the federal courts accommodated 
the Bush administration’s wish to promote secrecy in the prosecution of 
terrorism cases. an algerian-born Florida resident was secretly jailed for 
five	months	in	2001	and	his	application	for	habeas	corpus	was	kept	secret.	
eastburg charted the administration’s use of national security to assert a 
dormant ‘state secrets’ privilege in civil law cases. as in the UK, adminis-
trative immigration proceedings were swathed in secrecy:

ten days after the september 11 attacks, Chief immigration Judge 
michael Creppy issued a memorandum to all immigration judges and 
court administrators, directing judges to close all terrorism-related 
immigration hearings and avoid ‘disclosing any information about 
the case to anyone outside the immigration Court.’

(ibid.)

Just how the state secrets privilege concept could be used in the Us legal 
system was explored by susan Burgess in her 2006 article ‘Cases without 
courts: the state secrets privilege keeps some claims from ever being heard’. 
she investigated the pattern of plaintiffs who had been losing their day in 
court because the government had invoked the state secrets privilege to 
withhold information needed to prove their case. this was an intriguing 
echo of a scandal in Britain from the 1990s when a group of executives 
working	for	an	engineering	firm,	Matrix	Churchill,	faced	possible	prison	
sentences in a customs prosecution for breaching sanctions by selling arms-
making	 equipment	 to	 Iraq.	 Government	 ‘public	 immunity	 certificates’	
had sought to suppress the fact that they had been encouraged to do so 
by another government department and with the knowledge of Britain’s 
Secret	Intelligence	Service,	MI6.	Without	disclosure	it	is	difficult	to	know	
whether Us state secrets privilege is placing people in a similar jeopardy:

Kahled el-masri thinks he deserves $75,000 from the Us government 
for	what	he	alleges	was	five	months	of	beatings,	sodomy	and	impris-
onment in the ‘salt pit,’ a Cia-run facility in afghanistan.
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Us district Judge t.s. ellis agrees el-masri should be compensated 
if his allegations are true. But Judge ellis, of the Us district Court in 
alexandria, va., dismissed el-masri’s case against the government in 
may, ruling that further litigation would jeopardize national security. 
Judge ellis did not consider the validity of the allegations, but ruled 
that the government properly sought to dismiss the case under the 
state secrets privilege.

(Burgess 2006)

d) there is an increasing development of the anonymous concept in 
British communications culture. the notion of the non-person desig-
nated as X or Y, a given identity of oblivion, is spreading throughout 
many aspects of journalistic coverage of legal issues and legal proceed-
ings. it includes myriad areas of civil litigation, such as the identities of 
individuals in persistent vegetative state cases, their doctors, relatives, 
and health professionals. it has been propagated primarily in the family 
area of law, where it could be argued that there has been a collapse in 
public	confidence	as	a	result	of	the	secrecy.	The	paradox	of	the	British	
cult of anonymity may be effectively illustrated by the unsuccessful 
attempt by the News of the World’s chief investigative reporter, mazher 
mahmood, to obtain a high Court injunction in 2006 against the distri-
bution of his photograph on the grounds of privacy. he argued that 
it would expose him to danger and undermine his ability to continue 
undercover stings of alleged criminals. another paradoxical case in 
2009 involved a policeman blogger known as nightjack who failed to 
secure an injunction under privacy law to maintain his anonymity. his 
lawyer, hugh tomlinson QC, had argued that:

thousands of regular bloggers who communicated nowadays via 
the	Internet,	under	 the	cloak	of	anonymity,	would	be	horrified	to	
think that the law would do nothing to protect their anonymity if 
someone carried out the necessary detective work and sought to 
unmask them.

(the author of a Blog v times newspapers hC 2009)

mr Justice eady decided that The Times should be free to unmask him 
as, although ‘there would be no reason to publicise genuinely private 
matters	 about	 police	 officers,	 such	 as	 their	 domestic	 arrangements	 or	
personal relationships, […] blogging is not a wholly private activity.’ 
(ibid.) nightjack’s position was vigorously defended by professor Jean 
seaton, who wrote in the Guardian: ‘this decision damages our capacity 
to understand ourselves just when we need new forms to develop. 
after tuesday’s ruling, would you blog about your workplace?’ (seaton 
Guardian 2009)
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Secrecy in the family courts – a dimension of UK privacy

On	27	April	2009	English	and	Welsh	family	courts	were	finally	opened	to	
the media after decades of sitting in secret. But as the press association’s 
Media Lawyer reported, despite the hopes of campaigning journalists, 
‘rule changes allowing reporters into court were not accompanied by any 
changes to reporting restrictions – meaning that most cases, particularly 
those involving children remain unreportable.’ (Media Lawyer may 2009: 
1) the government had agreed to compel the judges to open their doors 
after a long-standing campaign by The Times and Daily Mail newspapers. 
the investigative journalism of Camilla Cavendish was recognized as 
having impressed politicians of the need for change.

But there was a problem. in an editorial, Media Lawyer argued that 
it was pointless opening the family courts unless there was also proper 
reporting:

the judges of the family courts have what one of their number once 
described as the most draconian powers available to any court since 
the abolition of the death penalty – a judge has it within his or her 
power to order that a child should be removed from the care of one 
or both its parents and be adopted by another couple, with the strong 
possibility that they might never see each other again.

(Media Lawyer may 2009: 21)

Unfortunately, journalists were subject to section 12 of the administration 
of Justice act 1960, which makes it a contempt of court to report hearings 
sitting in private that exercise jurisdiction in respect of minors and custody 
disputes. Media Lawyer constructively suggested the government engaged 
to family hearings the same restrictions that apply to youth courts, which 
were open to the media but not the public and had a default prohibition 
on identifying youths or their schools: ‘that system has been in place 
since 1933, and has worked well ever since.’ (ibid.)

By July 2009 successful lobbying by the UK newspaper society and 
society of editors, itn and the press association had resulted in the 
government pledging itself through the minister of Justice to introduce 
a system of reporting restrictions similar to youth courts that provides for 
reporting the substance of cases without identifying the parties, and giving 
the	Family	Court	judges	a	discretion	for	identification	when	it	was	in	the	
public interest. (Media Lawyer July 2009: 1–2) the government would have 
been assisted by the expert advice of Media Lawyer editor mike dodd, who, 
in	his	mature	years	as	a	Press	Association	legal	affairs	journalist,	qualified	as	
a	barrister	(UK	attorney)	after	obtaining	first	and	Master’s	degrees	in	law.

previous to april 2009 UK Family division judges, such as mr Justice 
munby, had occasionally released ‘no names’ judgments in open court. 
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in one case he stopped social workers controversially removing a baby 
from its mother without a court order. that ruling actually emanated 
from the administrative Court sitting in open session and in the presence 
of a reporter from the press association. it was unlikely to have reached 
the public domain had it been subject to an emergency application in the 
Family division. Bubbling beneath the surface of this secret culture were 
allegations that social workers had been persecuting socially and mentally 
vulnerable parents so that their children could be taken into care to meet 
central government adoption targets, that expert witnesses were providing 
suspect	 scientific	 evaluations,	 and	 that	 the	 system	 was	 institutionally	
discriminatory against fathers. this amounted to an appalling libel on a 
profession populated with hard-working and well-meaning people.

polemical criticisms of family law are part of an ongoing debate about 
the extent to which media power needs to be controlled and regulated by 
the legal system. For every criticism of family law secrecy there is a valid 
argument	that	such	confidentiality	is	imperative	for	the	interest	of	chil-
dren	in	custody	disputes.	What	justification	is	there	for	media	exploita-
tion of the private agony and distress experienced in family breakdown? 
where this involves any public interest in global celebrity, Family division 
judges do respond with the public release of their rulings. this occurred 
at the conclusion of the divorce of paul and heather mcCartney in 2008. 
it was apparent that many aspects of the dispute had been leaked to the 
media. the proceedings remained in private. heather mills mcCartney 
was not successful in an appeal to prevent the judge from making his 
ruling public. when the government engaged in a consultation exercise 
on opening family proceedings to the public on a no names basis, a survey 
in 2007 with young people involved in such cases revealed opposition to 
such a move.

But it was becoming apparent that these areas of secrecy were begin-
ning to be socially counterproductive, or at the very least subject to some 
controversy. whereas there is always a good argument that matrimonial 
and child custody disputes should remain private to protect children from 
embarrassment, the lack of journalistic scrutiny could hide any evidence 
of trends of fathers being discriminated against in custody arrangements 
and vice versa. the justice of expert evidence and social worker interven-
tion in the lives of families leading to children being taken into care and 
forced adoption would not be open to public scrutiny and evaluation.

an enquiry headed by the president of the Family division looked into 
thousands of cases where the disputed medical evidence from experts 
may have resulted in parents losing their children to local authority care, 
fostering or adoption. despite the background of criticism it concluded 
no cases had been wrongly decided. Family Court judges make their 
decisions on the balance of probabilities, rather than the higher criminal 
standard of beyond reasonable doubt.
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there had been reports that erroneous diagnosis of munchausen 
syndrome By proxy (msBp) was responsible for serious miscarriages of 
justice as far back as 1996. (doward Observer 2004) the parents who believed 
they had been unjustly separated from their children had been prevented 
from	being	identified	and	complaining	to	the	media	because	of	the	risk	of	
being held in contempt of court. the media had no access whatsoever to 
the private court hearings making these decisions. the totalitarian nature 
of Family division injunctions that seemed to be worded to protect social 
services departments and other professionals from controversial publicity 
could be perceived as an abuse of legal power and serious challenge to the 
democratic tradition. the BBC Panorama series and investigative jour-
nalist	 John	 Sweeney	made	 a	 number	 of	 significant	 programmes	which	
helped to bring out these issues into the public domain.

the author had warned as far back as 1997 that the secrecy attaching 
to the coverage of family proceedings and youth justice would only 
undermine	public	 confidence	 in	 the	 system	and	corrode	 the	quality	of	
justice delivered behind closed doors. in evidence given before the Child 
exploitation and the media Forum in westminster it was reported that:

as a court reporter he criticised the Family division of the high Court 
which uses secret hearings in which judges, with the involvement of 
social workers, permit ‘unsubstantiated allegations of child abuse’ to 
be made by mothers in adversarial child custody proceedings against 
fathers and the partners they are living with.

mr Crook said censorship of journalists in reporting children’s 
affairs is never in the interests of children but is in the interests of 
adult professionals abusing or neglecting their responsibilities. a free 
press is the last resort of the abused, oppressed, vulnerable and disad-
vantaged members of society, he insisted.

(mediawise 1997)

it is important to emphasize that judges, lawyers and professionals 
working in family courts are and were not choosing to work in secret. 
The	exclusion	of	the	press	and	public	and	confidentiality	attaching	to	the	
process was a matter of law. Judges did not have discretion to admit jour-
nalists to family proceedings dealing with children as they were bound by 
statutory restrictions. there was only a possibility in rare cases involving 
important principles they could release redacted and anonymized rulings 
for	public	reporting.	Specific	and	general	criticism	of	family	courts	and	
law could not be rebutted or balanced as the judges, lawyers and profes-
sionals involved were legally prohibited from publicly discussing case 
histories.

the cloak of secrecy inherent in family legal proceedings had the effect 
of	masking	 scientific	 fashions	 in	 the	medical	 diagnosis	 of	 physical	 and	
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sexual abuse. decisions that could condemn children to years of living in 
council care or enforced separation from their biological parents would 
have	been	excluded	from	any	public	process	of	verification	or	monitoring.	
Years later, when the credibility of expert witnesses and their theories were 
thrown into doubt, the damage to individual lives was judged to be irrep-
arable and irreversible. the Family Courts were and still are involved in 
the ethically controversial process of approving the withdrawal of medical 
care from long-term coma patients.

on 19 January 2004 the appeal court judge Lord Justice Judge said 
medical science was ‘still at the frontiers of knowledge’ about unexplained 
infant deaths when giving his reasons for quashing the conviction of 
angela Cannings for murdering her two baby sons:

Experts	 in	 many	 fields	 will	 acknowledge	 the	 possibility	 that	 later	
research may undermine the accepted wisdom of today. ‘never say 
never’ is a phrase which we have heard in many different contexts 
from expert witnesses. that does not normally provide a basis for 
rejecting the expert evidence, or indeed for conjuring up fanciful 
doubts about the possible impact of later research. […] in cases like 
the present, if the outcome of the trial depends exclusively or almost 
exclusively on a serious disagreement between distinguished and 
reputable experts, it will often be unwise, and therefore unsafe, to 
proceed. […] Unless we are sure of guilt the dreadful possibility always 
remains that a mother, already brutally scarred by the unexplained 
death	or	deaths	of	her	babies,	may	find	herself	in	prison	for	life	for	
killing them when she should not be there at all. in our community, 
and in any civilised community, that is abhorrent.

(r v Cannings Coa Crim 2004 and dyer Guardian 2004)

the idea that the exclusion of journalistic scrutiny in the family courts 
had been a contributing factor to this injustice had formed part of a debate 
about lives being ruined in secret. (Cohen Observer 2004) there was also 
a growing body of credible research indicating that lay magistrates were 
taking the decisions in up to 70 per cent of local authority applications for 
emergency protection orders (known as epos) to take children into care. 
(BBC radio 4 2004) parents were neither given notice, nor even repre-
sented at many of these secret hearings. the magistrates were given only 
part-time and very limited legal training. they represented the lowest 
rung on the ladder of judicial experience and authority. Family Court 
proceedings that have resulted in children being taken from their natural 
parents had also attracted strong criticism from the european Court of 
human rights. (p. C. and s v United Kingdom eChr 2002)

on the very rare occasions when these magistrates’ proceedings are 
in open court journalists are only permitted to report: names, addresses 
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and occupations of the parties and witnesses, a concise statement of the 
charges, the defence and counter-charges in support of which evidence 
has been given, submissions on any point of law arising in the course of 
the case and the decision of the court, the judgment of the court, and the 
observations of the judge.

there was evidence that magistrates’ courts were unreasonably 
applying a blanket exclusion of reporters from family proceedings. in 
2004 the Middleton & North Manchester Guardian successfully resisted an 
attempt by rochdale magistrates’ Court to exclude its reporters from 
attending family proceedings. (slattery Press Gazette 2004) Under section 
69(2) of the magistrates Court act 1980, journalists cannot be excluded 
from family proceedings at magistrates’ courts unless the court is dealing 
with adoption arrangements or with evidence involving indecency.

in February 2007 the then attorney General, Lord Goldsmith, launched 
a review of criminal cases over the previous ten years in which a contro-
versial paediatrician acted as a prosecution witness. in 2007 sally Clark, 
a solicitor wrongly accused of killing two of her three children, died after 
being jailed and later cleared and freed on appeal. her family said she 
had not recovered from the miscarriage of justice arising from a trial 
which	the	Court	of	Appeal	had	decided	had	been	presented	with	flawed	
evidence by two expert prosecution witnesses.

when the BBC sought to investigate the adoption system through a 
series of half-hour documentaries in 2007, the high Court was persuaded 
to	give	privacy	rights	to	an	18-year-old	mother	with	learning	difficulties	
whose child was taken away from her. the programme included the last 
contact session between mother and daughter, which was tearful and 
distressing, and also included a scene when the impression was given 
that she was sometimes rough with her daughter and had problems with 
anger management. (t v BBC hC 2007)

in newspaper reports at the time of the injunction the BBC said the 
young	mother	had	agreed	to	be	filmed	and	the	adoption	agency	and	her	
social worker had agreed for the programme to be broadcast. But mr 
Justice eady, having heard evidence from the mother’s doctor, decided 
that ‘the broadcast itself would constitute quite simply a massive inva-
sion of t’s privacy and autonomy, and would undermine her dignity as a 
human being.’ (dyer Guardian 2007b)

the UK courts have sought to place the dividing line between where 
the privacy interests in family law matters should stop and where the inter-
ests of criminal open justice should begin. in Re S in 2004 the Law Lords 
ensured that open justice in the criminal system would not be undermined 
by privacy restrictions arising from family proceedings. Lord steyn said:

the ordinary rule is that the press, as the watchdog of the public, 
may report everything that takes place in a criminal court. i would 
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add that in european jurisprudence and in domestic practice this 
is a strong rule. it can only be displaced by unusual or exceptional 
circumstances.

(re s hL 2004)

Lord Justice potter, president of the Family division, ruled in 2005 that 
there were such exceptional circumstances in the case of a woman convicted 
of knowingly infecting the father of her second child with hiv. this was 
another situation where the British courts were not prepared to leave the 
situation to the ethical discretion of journalists. the judge decided that 
open justice in the criminal case should give way to the need to protect 
the mother’s two children caught up in a situation over which they had no 
control, where they were in a delicate and vulnerable state and the subject 
of care proceedings of uncertain outcome. (a Local authority v w.L.w. 
and t & r hC 2005; also Media Lawyer september 2005: 37–8)

What enabled the gestation of British privacy law?

A	leading	influence	in	the	movement	to	develop	British	privacy	law	and	
apply new laws to control journalistic conduct and content was the lawyer 
sir david Calcutt QC whose ‘review of press self-regulation’ in 1993 
gave jurisprudential rocket-boosters to the view that self-regulation by 
the print media had failed and that regulation should now be adminis-
tered by a statutory body.

he advocated the creation of criminal offences for journalistic miscon-
duct and suggested that there should be a new civil remedy for the invasion 
of privacy. (Christie and tugendhat 2002: 520) this would box in the print 
media between the pressure of defamation tort and a new privacy tort.

some politicians did not conceal their delight in the introduction of 
the ‘privacy’ article 8 of the european Convention on human rights 
into British legislation. on 2 July 1998 martin Linton mp addressed the 
house of Commons, stating:

according to opinion polls, almost 90 per cent of the public favour a 
privacy law. as The Guardian, my former employer said, this is a type 
of privacy Bill: it is not solely about privacy, but while Lord wakeham, 
as the watchdog, has been guarding the patio doors, a privacy Bill 
has	slipped	through	the	cat	flap.	I	am	very	glad	that	it	will	be	on	the	
statute book.

(ibid.)

The	 case	 law	 value	 of	 journalistic	 codification	 had	 been	 further	
enhanced and drawn into the authority of precedent through section 32 
of the data protection act 1998. this had directly linked a media defence 
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that publication of stored data information is in the public interest if it 
complies with relevant codes on journalistic ethics and conduct. as michael 
tugendhat QC and iain Christie, the authors of The Law of Privacy and the 
Media, recognized:

the	regulatory	codes	have	achieved	a	greater	significance	than	they	
might otherwise have had. they are now intimately linked into the 
question of whether it is appropriate for a court to grant a legal 
remedy for alleged invasions of privacy by the media.

(ibid.: 521)

The Human Rights Act 1998 (came into force October 2000)

this legislation made UK judges consider the european Convention on 
human rights when deciding cases. the legal world seemed to have a 
confusing attitude as to whether the act incorporated, integrated or gave 
effect to Convention rights.

whereas some legal writers insisted that the act did not ‘incorporate’ 
the Convention into British law, at the very least it did make British courts 
and public authorities ‘give effect’ to Convention rights. hugh tomlinson 
QC was categorical in stating that the human rights act was designed 
to ‘give further effect’ to the Convention and ‘does not directly incorpo-
rate the Convention into english law’. (Crone et al. 2002: 269) this may 
well amount to the same thing as incorporation. Christie and tugendhat 
used the word ‘incorporated’ advisedly and stated: ‘the rights set out 
in schedule i to the human rights act are not made part of english 
law rather the hra provides a mechanism for enforcing those rights in 
english courts and for obtaining remedies for their violation.’ (Christie 
and tugendhat 2002: 30)

British media privacy law by paparazzi

in 2004 a slim majority of Law Lords in Britain’s supreme court (the 
Judicial	Committee	of	the	House	of	Lords)	affirmed	a	right	to	privacy	for	
the model naomi Campbell in a news article published in the Daily Mirror 
newspaper. Campbell had lied to the general public when she denied 
taking drugs. the Mirror published a photograph of her proving that lie. 
But Campbell said her privacy had been invaded because she was photo-
graphed	leaving	a	Narcotics	Anonymous	meeting	in	the	affluent	Chelsea	
area of London, and this related to her therapeutic medical treatment.

the Daily Mirror said the photograph was taken in a public street and 
there was a public interest in publishing it. the Law Lords’ decision was 
by a majority of three to two and a clear consequence for journalism was 
that it considerably weakened the importance of freedom of expression 
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when	investigating	any	hypocrisy	of	public	figures	that	overlapped	with	
matters concerning their health. the future balancing exercise would 
mean a clash of principles. For example, there had been considerable 
debate over whether former prime minister tony Blair and his wife 
Cherie should have revealed whether their baby son Leo had or had not 
been given the mmr vaccine. it was government policy that children in 
the UK would have the vaccine and parents would only be able to obtain 
separate inoculation for their children privately. on the other hand, a 
decision by any parent on the health of their young children was consid-
ered a private issue intrinsic to the dignity and enjoyment of family life.

the house of Lords’ decision in the naomi Campbell case was ground-
breaking in elevating the privacy right over freedom of expression, and 
this move by the Law Lords was supported by the legal victory one month 
later in June 2004 by princess Caroline of monaco at the european Court 
of human rights, where the mere taking of her picture in a public place, 
without any linkage to health issues or her children, was judged to have 
been an invasion of her privacy. the president of the Court, Cabral 
Barreto, stated:

the Court considers that a fundamental distinction needs to be 
made between reporting facts – even controversial ones – capable of 
contributing to a debate in a democratic society relating to politicians 
in the exercise of their functions, for example, and reporting details 
of the private life of an individual who, moreover, as in this case, does 
not	 exercise	 official	 functions.	While	 in	 the	 former	 case	 the	 press	
exercises its vital role of ‘watchdog’ in a democracy by contributing 
to ‘impart[ing] information and ideas on matters of public interest’ 
(observer and Guardian, cited above, ibid.) it does not do so in the 
latter case.

(von hannover v Germany eChr 2004)

Barreto observed that the context in which the photos were taken, 
without princess Caroline’s knowledge or consent, and the harassment 
endured	 by	many	 public	 figures	 in	 their	 daily	 lives	 could	 not	 be	 fully	
disregarded. Barreto added:

the Court reiterates the fundamental importance of protecting 
private life from the point of view of the development of every human 
being’s personality. that protection … extends beyond the private 
family circle and also includes a social dimension. the Court consid-
ers that anyone, even if they are known to the general public, must 
be able to enjoy a ‘legitimate expectation’ of protection of and respect 
for their private life.

(ibid.)
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the cultural departure from the anglo-american tolerance for media 
coverage of the private lives of celebrity was further highlighted in the 
concurring	opinion	of	Judge	Zupančič.	As	his	 speech	 in	 the	ruling	has	
been heavily criticized by British judges and jurists it would be fair to give 
more space to his reasoning:

i nevertheless believe that the balancing test between the public’s right 
to know on the one hand and the affected person’s right to privacy 
on the other hand must be adequately performed. he who willingly 
steps upon the public stage cannot claim to be a private person enti-
tled to anonymity. royalty, actors, academics, politicians etc. perform 
whatever they perform publicly. they may not seek publicity, yet, by 
definition,	their	image	is	to	some	extent	public	property.

here i intend to concentrate not so much on the public’s right to 
know	–	this	applies	first	and	foremost	to	the	issue	of	the	freedom	of	
the press and the constitutional doctrine concerning it –, but rather 
on the simple fact that it is impossible to separate by an iron curtain 
private life from public performance. the absolute incognito existence 
is the privilege of robinson; the rest of us all attract to a greater or 
smaller degree the interest of other people.

privacy, on the other hand, is the right to be left alone. one has the 
right to be left alone precisely to the degree to which one’s private 
life does not intersect with other people’s private lives. in their own 
way, legal concepts such as libel, defamation, slander etc. testify to 
this right and to the limits on other people’s meddling with it. the 
German private-law doctrine of Persönlichkeitsrecht	testifies	to	a	broader	
concentric circle of protected privacy. moreover, i believe that the 
courts	have	 to	 some	extent	and	under	American	 influence	made	a	
fetish of the freedom of the press.

(ibid.)

the eChr conferred the privilege of privacy to a wealthy interna-
tional celebrity and member of a european royal family in a stated reac-
tion against the ‘fetish of the freedom of the press’. it was now clear 
that the effect of developing media privacy law had resulted in freedom 
of expression no longer being the trump card. now the two principles 
are ‘balanced’ by judges who are empowered by the human rights 
act to refer to the ethical and regulatory codes published by the press 
Complaints Commission, BBC and ofcom. this has been a back-door 
route to developing media privacy law or a right to respect for privacy 
without the process of parliamentary legislation.

in a 2004 ruling, the Law Lord Lord steyn explained the nature of the 
judicial balancing act:
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First, neither article has precedence as such over the other. secondly 
where	 the	 values	 under	 the	 two	 articles	 are	 in	 conflict,	 an	 intense	
focus	 on	 the	 comparative	 importance	 of	 the	 specific	 rights	 being	
claimed	in	the	individual	case	is	necessary.	Thirdly,	the	justifications	
for interfering with each right must be taken into account. Finally, the 
proportionality test must be applied to each. For convenience i will 
call this the ultimate balancing test.

(Re	S	(Identification:	Restriction	on	Publication)	HL	2004)

Developments in the law of privacy in photographs taken in a 
public place

in 2007 the Harry Potter author J.K. rowling challenged the english 
and welsh legal system to reconcile the different approaches to celeb-
rity privacy between the UK and europe. the Law Lords in the naomi 
Campbell case argued that nobody has the right to prevent themself 
being photographed when they are in a public place with no reasonable 
expectation	of	privacy.	The	specific	facts	of	the	Campbell	case	turned	on	
the belief that the judges felt the photographs revealed too much infor-
mation about her private medical health treatment, and that when she 
was leaving narcotics anonymous in the King’s road, Chelsea she had a 
reasonable expectation of privacy. But in the princess Caroline case, the 
strasbourg judges argued that images of the princess playing with her 
children, shopping and dining with a friend, and simply being out on 
her own in public should not have been published as they related to her 
private life and not to any public interest debate.

J.K. rowling sought to extend the notion of expectation of privacy in 
the situation where an unpixelated photograph was published of her and 
her husband pushing their son in a buggy along an edinburgh street. But 
the high Court judge ruled against J.K. rowling on the basis that there 
was nothing in the photographs that raised any of the special circum-
stances in Campbell. he argued that if there was a risk that the child’s 
security might be compromised, if taking the pictures caused the child 
distress, a higher degree of protection would apply. he also observed that 
while the princess Caroline case indicated that a person’s private recrea-
tion might now be protected even if it took place in public, there was still 
a basic area of innocuous public activity where no right to privacy exists. 
Baroness hale had explained in her speech in the naomi Campbell case 
that had she been photographed going out to buy a bottle of milk she 
would have had no remedy for breach of privacy. in conclusion, J.K. 
rowling and her family had no reasonable expectation of privacy and the 
photographs of them could be published.

when this ruling was made, the media lawyer michael hales said the 
situation meant ‘there is an increased and indistinct range of private 
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activity that takes place in public and cannot be photographed.’ (hales 
Press Gazette 2007)

Guardian media lawyer Korieh duodu suggested the multi-millionaire 
author had a good chance of succeeding in the higher courts:

the english courts are now using the von hannover ruling to give 
wings	 to	 our	 fledgling	 privacy	 law.	 Last	 year,	 in	McKennitt	 v	 Ash,	
the	court	of	appeal	drew	on	von	Hannover	 in	order	 to	find	 that	a	
Canadian folk singer’s rights of privacy had been infringed by an 
author who had published various matters that she contended were 
already in the public domain.

(duodu Guardian 2007)

and this lawyer was proved right in 2008 when the Court of appeal 
reversed the high Court judge’s ruling in J.K. rowling’s litigation. she 
and her husband had taken the action on behalf of their son david murray 
against the picture agency that employed the photographer. the legal issue 
to be decided was whether the young boy (18 months old when the pictures 
were taken) had an arguable case that he had a reasonable expectation of 
privacy. the Court of appeal decided that his parents should be permitted 
to take his claim for breach of article 8 to trial on his behalf. the master of 
the rolls, sir anthony Clarke, in giving the court’s decision, said:

to hold that the child has a reasonable expectation of privacy is only 
the	first	step.	Then	comes	the	balance	which	must	be	struck	between	
the child’s rights to respect for his or her private life under article 
8 and the publisher’s rights to freedom of expression under article 
10. this approach does not seem to us to be inconsistent with that in 
Campbell, which was not considering the case of a child. […] we have 
little doubt that, if the assumed facts of this case were to be considered 
by the eCthr, the court would hold that david had a reasonable 
expectation of privacy and it seems to us to be more likely than not 
that, on the assumed facts, it would hold that the article 8/10 balance 
would come down in favour of david. we would add that there is 
nothing in the strasbourg cases since von hannover which in our 
opinion leads to any other conclusion.

(murray v Big pictures Coa Civ. 2008)

the tension over Britain’s developing media privacy law is bringing 
into	focus	the	political	and	social	dilemma	of	who	defines	the	notion	of	
the public interest. is it a simple case of what interests the public? that 
would appear to be the democratic paradigm, yet such a path, if taken, 
risks damaging the interests of national security, public safety, due legal 
process and the right to reputation in defamation and privacy. inevitably 
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state institutions and elites, e.g. parliament and the judiciary, along with 
those people in society who have the money and power to enforce ‘public 
interest’	values	dominate	the	process	of	definition.	In	a	sense	they	are	the	
primary	definers.	As	a	result	it	could	be	argued	that	judicial	decisions	and	
legislative	definitions	of	public	interest	are	inconsistent	and	lack	clarity.	In	
the	context	of	the	Official	Secrets	Act,	the	former	MI5	agent	David	Shayler	
was not entitled to run a defence in his criminal trial on the basis that he 
thought he was acting in the public interest. in Jameel v Wall Street Journal 
it could be argued that the public interest paradigm was in the interests of 
journalism	because	the	defence	of	qualified	privilege	permitted	a	media	
defendant to publish defamatory material if the court decided it referred 
to matters of public interest and the media defendant had served the 
duty of informing the public by complying with responsible standards of 
journalism	(previously	codified	by	judges).

in A v B plc and another, known as the Gary Flitcroft case, the Court of 
appeal argued that the public had a legitimate interest in being told that 
a premiership footballer was having extramarital relationships because, as 
law lecturer steve Foster suggests, ‘the test of public interest would be led by 
the public’s desire to access that information, irrespective of its political and 
social importance.’ (Foster Press Gazette 2007) the subsequent precedents 
have weakened this proposition.

Von Hannover v Germany at the eChr clearly stated that the public did 
not have a legitimate interest in the harassment and photographing of 
princess Caroline and her family in public places. in a no names england 
and wales case in 2007, CC v AB, mr Justice eady determined there was 
no public interest in permitting publication of the details of adultery for 
no better reason than spite, money making or for spreading ‘tittle-tattle’.

this is a clear example, perhaps, of the judiciary exercising value 
judgments about how the popular media pursues its idea of ‘public 
interest’. the 2006 high Court and appeal court rulings in McKennitt 
v Ash undoubtedly resisted the idea that a person’s popularity did not 
place his/her private life in the public domain and justify disclosure of 
private-life details in the public interest. the judiciary can be criticized for 
presuming, as a state elite, what the public should be interested in rather 
than what in reality and in terms of the media market they are actually 
interested in. Foster rightly emphasizes that ‘between a judge and the 
general public there is little common ground over what the public interest 
actually means.’ (ibid.)

the media might argue that there was no clear declaration or sign-
posting that a British media privacy law was being introduced by way of 
either legislation or a green light to the judges to create it through case law. 
this is in direct contrast to the way the privacy tort was developed in the 
Usa. the actual construction of the article 8 ‘right to respect for private 
and family life, home and correspondence’ in the european Convention 
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suggests that article 10 ‘freedom of information’ takes precedence. this 
is	because	Article	10	is	not	qualified	by	the	right	of	‘everyone	to	respect	
for private and family life, home and correspondence’. Furthermore, the 
qualification	for	Article	8	is	stated	as	‘There	shall	be	no	interference	by	
a public authority with the exercise of this right …’. this suggests that 
the original authors of the Convention did not intend that the privacy 
remedy should be available on a horizontal citizen-to-citizen basis, i.e. 
between a citizen and media publisher. the legal remedy was intended to 
be solely available to citizens in a vertical citizen-to-public authority basis. 
the original purpose of the right had been to protect the citizen against 
‘Big Brother’ – in other words, the surveillance and intrusion of the state 
into private and family life etc.

the citizen-to-citizen (media publisher) horizontal remedy for privacy 
is only achieved by imagining that the judiciary is a public authority that 
should intervene to protect the citizen from any denial of rights by the 
media. Council of europe resolutions and eChr case law compel the 
British courts to observe that neither article 10 freedom of expression 
nor article 8 privacy should have precedence over the other.

the balancing exercise makes any communication of accurate and 
truthful information about a person’s private life vulnerable to censor-
ship. this is also the case when any citizen can be said to have a reasonable 
expectation of privacy. the judges become the referees or censors. the 
leading litigants become those individuals with the power and wealth to 
use the courts. Consequently the British media now fear that freedom of 
expression has been surrendered to the contingency of those who object 
to the emotional hurt of having the truth published about anything in 
their private zone of interaction. 

Case law in these circumstances invites British judges to take on the 
role of arbiters of taste and decency and moral authority. where does the 
exercise of political power end and that of judicial power begin? when 
British judges decide that media exposure of hypocrisy in drug abuse, 
adultery and sexual peccadilloes or of the indulgence of greed and privi-
lege in private is ‘mere title-tattle’, they risk being seen as politicians, not 
independent judges.

some of the leading cases could be criticized for confusing the bounda-
ries between privacy and libel. For example, the majority Law Lords in 
Campbell v Daily Mirror	in	2004	decided	that	the	newspaper	was	justified	
in exposing the supermodel as a liar when she denied taking drugs. But 
they also ruled that the newspaper could not support its story by proving 
the accusation with a photograph of her emerging from a therapy session 
with narcotics anonymous. if the newspaper was denied the right to 
publish this information on the grounds of privacy, would they not need 
it if ms Campbell had sued for libel on the basis that the newspaper had 
accused her of being a hypocrite?
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in 2008 mr Justice eady presided over the privacy action taken by 
the president of Formula one racing, max mosley, against the News of 
the World who	had	filmed	him	taking	part	in	a	sado-masochistic	session.	
the court ruled that the paper had no evidence he had been involved 
in nazi role-play which would have been a matter of public interest. in 
the balancing exercise mr mosley’s right to respect for privacy defeated 
the	paper’s	assertion	of	freedom	of	expression.	The	woman	who	filmed	
the session for the news of the world had owed mr mosley a duty of 
confidence.	There	was	no	public	interest	in	the	media	intrusion	or	expo-
sure of this private activity. the newspaper was motivated by the fact that 
Mr	Mosley	was	a	powerful	global	figure	in	motor	racing	and	the	son	of	
sir oswald mosley, the notorious twentieth-century leader of the British 
Union of Fascists.

one of the women being paid by mr mosley had approached the news-
paper with the story. it could be argued that the only method by which 
the newspaper could obtain the evidence to support the allegation was by 
surreptitious	filming.	But	when	Mr	 Justice	Eady	decided	 that	 the	news-
paper	was	wrong	to	allege	that	the	rituals	filmed	could	be	associated	with	the	
nazis or a concentration camp theme, he rendered the method of acquiring 
the evidence an intrusion and breach of mr mosley’s privacy rights.

the mosley case is hardly in the same league as the legendary 1972–3 
pulitzer prize-winning Washington Post watergate probe that immortalized 
its reporters, Carl Bernstein and Bob woodward, through the hollywood 
film	All The President’s Men. the News of the World’s pursuit of what it saw 
as the public interest is not likely to be perceived as the ‘respectable’ inves-
tigative journalism admired by the BBC, the Guardian, Independent and 
Observer newspapers. Unless there is a real public interest in exposing 
the	sexual	behaviour	of	public	figures,	Britain’s	media	will	face	an	inter-
penetrating risk of being sued for privacy in relation to news gathering 
conduct and libel for news publication content.

The Scottish media law system

Just under one tenth of the population of the United Kingdom, in scotland 
(5,168,000 estimated in 2008), is subject to a separate legal system, which 
was not fused with that of england and wales after the act of Union in 
1707. it would be wrong to draw many analogies between scotland’s rela-
tionship with westminster and the position of the state of texas in relation 
to washington dC. Geographical size and scale of population are vastly 
different. texas is the fourth-largest state of the Usa, with 24 million citi-
zens. it may have had a short-lived period of independence, but it does 
not have the background of many centuries of independence and history 
enjoyed by scotland prior to the eighteenth century. although texas has 
its own legal system and state parliament, unlike scotland, it also has the 
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presence of the federal legal system of district courts and the remit of the 
fifth	Appeals	Court	Circuit.	Scotland’s	 legal	system	is	much	more	inde-
pendent and no appeals on criminal matters can go beyond the high 
Court of Justiciary.

Contrasting legal cultures north and south of the border

Scottish	law	is	a	blend	of	Continental	civil	law,	Roman	law	influences	and	
english and welsh common law. the phillimore Committee’s enquiry 
into the law of contempt in 1974 reported that ‘the procedural and theo-
retical differences which exist between the two systems do not obscure the 
wide similarity of substance in the law of the two countries.’ (phillimore 
1974: para. 23) the committee recommended uniformity with england 
and wales. a summary outline of the structure of the scottish legal system 
is set out in table 1.20.

Table 1.20 the scottish legal system

Criminal jurisdiction Civil jurisdiction

no appeal to any other court, although 
matters of human rights law can be taken 
to eChr in strasbourg and eU law to the 
european Court of Justice.

appeal on points of law to the UK 
supreme Court in London, on human 
rights issues to the eChr in strasbourg 
and on eU law to the eCJ.

high Court of Justiciary. trials before 
a single judge of serious crimes such 
as murder, rape, armed robbery and 
terrorism.	Sitting	with	a	jury	of	fifteen	
with three possible verdicts: guilty, 
not guilty and not proven, and with 
majorities of up to 8:7. the more serious 
crimes are known as ‘solemn’ cases and 
prosecuted in the high Court by the Lord 
advocate, solicitor General or one of the 
Advocate	Deputes.	The	Crown	Office	is	
the equivalent of the english director 
of public prosecutions and Crown 
prosecution service. high Court trials sit 
with juries and the trial judges impose the 
highest prison sentences and unlimited 
fines.	The	head	judge	of	the	Scottish	
criminal system is known as the Lord 
Justice General, with the Lord Justice 
Clerk next in precedence who also sits in 
the Court of session.

Court of session, which is the supreme 
civil court in scotland and sits in 
edinburgh. Can hear civil litigation at 
first	instance	and	also	deal	with	appeals	
on civil matters from courts of session 
and the sheriff courts. it is divided 
between the outer house, which deals 
with	first	instance	cases	and	is	staffed	
with twelve judges called Lords ordinary 
who sit alone or with juries; and the 
inner house, which deals with appeals; 
further	divided	between	the	first	division,	
presided over by the Lord president 
with four judges, and a second division 
presided over by the Lord Justice Clerk. 
the head judge of the scottish civil 
system is known as the Lord president of 
the Court of session. 
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Continued overleaf

Criminal jurisdiction Civil jurisdiction

sheriff courts sitting with a judge known 
as a sheriff who can try criminal cases 
with or without a jury. the solemn cases 
tried here can impose prison sentences 
as long as 3 years. the vocabulary of 
scottish criminal procedure can be 
different;	for	example	‘fire-raising’	is	used	
for the english crime of arson, ‘culpable 
homicide’ for manslaughter and ‘house-
breaking’ for burglary. the defendant in 
scottish criminal trials is known as ‘the 
panel’. in scotland the accused, as well as 
the Lord advocate, can bring a charge of 
contempt against the media.

the sheriff courts deal with lesser 
financial	civil	claims	and	family	cases.	
scottish legal terminology uses the terms 
‘pursuer’ for the english and american 
claimant and plaintiff, and ‘defender’ for 
defendant. the concept of prior restraint 
injunctions is represented by the word 
‘interdict’. in both civil and criminal 
courts lawyers are known as advocates, 
not barristers. instructing lawyers, as in 
england, are known as solicitors.

district Courts presided over by a Justice 
of the peace or a magistrate and dealing 
with minor criminal cases with maximum 
penalties of 60 days’ imprisonment or 
£2,500	fine.

in scotland there is no equivalent system 
of Coroner’s courts and inquests. instead, 
sudden deaths that relate to public 
safety are investigated by ‘Fatal accident 
enquiries’ presided over by sheriffs.

The	Office	of	the	Procurator	Fiscal	
is responsible for investigating (with 
assistance of the police) and prosecuting 
crime in sheriff court districts under 
the	supervision	of	the	Crown	Office.	
the procurator Fiscal directs the police 
in criminal law, decides on whether 
the accused is held in custody or the 
case should continue. he questions the 
accused at a private hearing before a 
sheriff within 24 hours of any arrest. 
solemn cases should be tried within 12 
months	of	the	accused	person’s	first	court	
appearance. in other cases where the 
accused is in custody they should be tried 
within 110 days.

scottish land law is dealt with by the 
Lands tribunal for scotland, Land 
valuations appeal Court and scottish 
Land Court. the obscure Court of Lord 
Lyon deals with disputes over heraldry. 
other legal institutions in scotland 
performing important functions include 
the	Office	of	the	Public	Guardian,	Office	
of the social security Commissioners, the 
pensions appeal tribunals for scotland 
and vat and duties tribunal for 
scotland.

there is no youth or juvenile court 
system in scotland: it was abolished in 
1968. instead, young people accused 
of crimes are dealt with by Children’s 
Panels	in	private	hearings	with	an	official	
known as a ‘reporter’ investigating the 
child’s circumstances. the age of criminal 
responsibility in scotland is 8, rather than 
10 in england and wales, and the laws on 
identifying children in relation to legal 
proceedings are much stricter. 

the scottish legal system has a more 
restrictive approach to the concept of 
media contempt of court and it also has 
a law of defamation, though there are a 
number of differences from the system 
in england and wales: the libel/slander 
does not have to be published to a third 
party, pursuers have 3 years in which 
to	issue	a	writ	for	libel,	justification	is	
known as veritas and damages can be 
substantially reduced by the publication 
of an immediate apology.

D
ow

nl
oa

de
d 

by
 [

Sa
ud

i D
ig

ita
l L

ib
ra

ry
] 

at
 0

6:
59

 1
3 

N
ov

em
be

r 
20

13
 



138

primarY media Law oF the UK and Usa

But case law and custom do indicate that the scottish judiciary is more 
protective of the concept of legal authority and dignity and the scottish 
media may be more conscious of the need to protect the emotional integ-
rity and dignity of the victims of crime; particularly of sexual offence 
complainants. the scottish judges are more protective of the concept 
of fair trial against trial by media. For example, Lord Justice General 
Cooper made it clear in 1954 that a guillotine on media reporting came 
down once a person had been committed for trial and that

public dissemination thereafter of insinuations or suggestions capable 
of prejudicing the public mind and the minds of prospective jurors 
with regard to a pending prosecution cannot be tolerated, for it is in 
our view prejudicial to the interests of justice.

(macalister v associated newspapers shJ 1954)

six years later Lord Justice General Clyde stated:

it is not part of our system that there should be a sort of preliminary 
trial of the case conducted in public by a newspaper, feeding to its 
readers pieces of evidence which the newspaper has unearthed, and 
which may ultimately be brought out in their proper setting at a trial 
in Court. anything of the kind strikes at the very basis of the principle 

Criminal jurisdiction Civil jurisdiction

Children in adult courts

in criminal proceedings section 47 of 
the Criminal procedure (scotland) act 
1995	bans	identification	of	children	
aged under 16 if they are the accused, 
victim or witness. deceased child victims 
are	usually	identified.	Criminal	courts	
have discretion to lift the reporting 
ban. in adult courts children appearing 
as witnesses where the defendants are 
not	under	16	could	be	identified	in	the	
absence of any reporting ban. there is 
discretion to allow the media to attend 
children’s	hearings,	but	identification	of	
any children involved in the proceedings 
is not allowed and this includes any kind 
of photography. reporting bans can also 
be imposed on children aged 16 and 
under involved in fatal accident enquiries. 
scottish judges also have the power to 
ban	identification	of	children	under	17	
involved in custody disputes.
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that in scotland an accused is entitled to a fair trial by an unbiased 
and unprejudiced jury.

(stirling v associated newspapers shJ 1960)

This	harsher	approach	 to	media	 freedom	has	always	posed	difficul-
ties for publishers wishing to distribute in england and scotland. the 
scottish police are not as free as the forces south of the border to make 
disclosures in press releases and press conferences after a suspect has 
been detained. they are guided by the procurator Fiscal, who on very 
rare occasions may authorize the release of information to encourage 
members of the public to come forward. But the scottish police have a 
long-standing policy of not releasing the details of a suspect or accused 
person who would be appearing before the sheriff ’s court on serious 
matters (always in private session), and even then only the barest facts 
are made available, i.e. name, address, age and the fact he/she has been 
remanded for further examination. there is, therefore, an ever-present 
problem of potential contempt for editors supervising the reporting of 
a case with a scottish legal process, and the police south of the border 
following a more open practice of media communication and sourcing 
background information.

the scottish judiciary have never had any enthusiasm for american-
style voir dire vetting of the jury: ‘it is not part of our practice in scotland 
to examine the antecedent knowledge of potential jurors before the ballot 
is held.’ (spink v hma shJ 1989)

the scottish legal system could claim to have been more progressive in 
approaching criminal offending by children as a social problem, rather 
than as a penalizing process with a continuation from the nineteenth 
century of what michel Foucault described as ‘carceral culture’ and the 
‘culture of spectacle’. as an extreme metaphor scottish legal culture 
could be said to have decided that a more compassionate policy was 
needed toward youth offending than one of corporal punishment and 
placing 8-year-old children in public and adult criminal courts. scotland 
also	inaugurated	the	first	United	Kingdom	televising	of	court	proceed-
ings through the issuing of a practice direction ‘television in the Courts’ 
by the Lord president in 1992:

Requests	 from	 television	 companies	 for	 provision	 to	 film	 proceed-
ings,	 including	 proceedings	 at	 first	 instance,	 for	 the	 purpose	 of	
showing educational or documentary programmes at a later date will 
be	favourably	considered.	But	such	filming	may	be	done	only	with	
the consent of all parties involved in the proceedings, and it will be 
subject	to	approval	by	the	presiding	Judge	of	the	final	product	before	
it is televised.

(eady and smith 2005: 1246)
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From 1999 scotland was able to reinstitute its own parliament with the 
power to legislate on scottish affairs. it has its own minister of Justice 
with	 Scottish	 law	 officers,	 the	 Lord	 Advocate	 and	 Solicitor	 General,	
consulting the legislators in the edinburgh parliament. the taking into 
account of the european Convention on human rights from may 1999, 
about 18 months before england and wales, has softened the country’s 
rather dour approach to balancing the free media/fair trial issue, which 
tended to be more judicially conservative than the approach of the senior 
judges in London. the situation has changed from senior scottish judges 
advising counsel not to quote bad english precedents to an element of 
harmonization. in an unobtrusive way it would seem that senior scottish 
and english judges identify and compare more of what their legal systems 
have in common than how they are different. a brief comparison of the 
law of defamation in scotland and in england and wales is set out in 
table 1.21.

the scottish judiciary were more severe in punishing media contempt 
than their southern counterparts because of a separate procedure of visual 
dock	identification	and	a	different	process	of	detention	and	arrest.	A	crim-
inal suspect in scotland can be detained for up to six hours before being 
formally arrested. this gives the police time to evaluate whether there is 
sufficient	evidence	to	proceed	further.	Although	the	1981	Contempt	of	
Court act strict liability rule (contempt being a substantial risk of serious 
prejudice) does not apply until the arrest stage is reached, the scottish 
media are advised to proceed with great caution, as publication ‘of infor-
mation which creates a serious risk of prejudice to any future trial before 
an arrest is made or a warrant issued may be regarded as contempt at 
common law.’ (Bonnington et al. 2000: 19)

there was also an obligation on the Crown to bring prosecutions to 
trial	within	110	days	of	 the	first	appearance	 in	court	at	 full	 committal.	
this limited the application of the fade factor in ‘substantial risk’ of preju-
dice. however, the scottish system now allows for exceptions and exten-
sions to the 110-day requirement in serious and complicated ‘solemn’ 
cases. prejudicial reporting is, of course, more likely to stay in the minds 
of potential jurors over a three- to four-month period. arlidge, eady and 
smith observe:

it seems that scottish and english courts have more recently been 
coming closer together in their application of public policy consid-
erations	relevant	to	these	varied	and	difficult	problems.	It	would	be	
surprising if this were not in large measure due to the need to take 
account of the priorities of the european Convention on human 
rights.

(eady and smith 2005: 1212)
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Table 1.21 distinctive differences between scottish law of defamation and that of 
england and wales

there is no distinction between libel and slander and both words are used as 
synonyms for defamation.
exemplary damages form no part of scottish law.
a cause of action does not die with the defamer and where a suit has 
commenced it does not die with the death of the person defamed.
defamation in scotland does not depend on publication to a third party. 
Publication	to	the	person	defamed	is	sufficient	for	a	cause	of	action.
the pursuer of a defamation action in scotland can sue within three years of 
any publications, whereas the limitation in england and wales is one year.
there has been no criminal law of libel in scotland.
The	defence	of	justification	is	known	as	veritas and defamatory words can be 
defended	as	being	‘justified’even	though	not	in	fact	true.
vulgar abuse known as rixa is a defence and covers intemperate expressions 
used in argument.
scottish law allows a separate defence of ‘fair retort’ that intends to cover 
situations where someone repudiates defamatory statements by other people.
in scotland statements in legal pleadings and instructions to counsel attract 
qualified	legal	privilege,	unlike	absolute	privilege	in	English	law.
scottish defamation law has more similarities to than differences from the law in 
england and wales.
scottish defamation actions tend to be less frequent, with damages on a rather 
lower scale than in england and wales.
the pursuer must in summons or initial writ state the sum of damages which is 
claimed	and	this	is	the	maximum	figure	that	can	be	awarded.
actions for defamation can also be raised in the sheriff Courts (equivalent of 
english County Courts), so there is an opportunity for fast-track and low-cost 
justice.
scottish law retains the concept of a verbal injury civil wrong, known as 
convicium. to succeed, the pursuer has to prove that the defender has 
maliciously expressed an idea that creates public contempt or ridicule and 
causes the pursuer hurt feelings. the concept may be redundant. one of the 
last notable cases was Sheriff v Wilson in 1855 where a newspaper ridiculed the 
pursuer for being a glutton.

scottish judges have been following their english counterparts in 
deciding that the robustness of jurors and their willingness to follow the 
evidence presented to them in court did not require their discharge after 
prejudicial media coverage, the order of a retrial and, at worst, an accept-
ance that the accused could never receive a fair trial. Lord Justice Clerk 
observed in 1999:
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the administration of justice has to be robust enough to withstand 
criticism and misunderstanding. it would, of course, be an entirely 
different matter if the court were faced with conduct intended to 
impede or prejudice the administration of justice. the court could 
be	well	 justified	in	making	an	order	to	prevent	a	deliberate	affront	
to the administration of justice, for example, where a publication 
was regarded as impugning the integrity of the court or attacking its 
authority.

(al-megrahi v times shJ 1999)

this position was buttressed by the comment of Lord Cameron in 
1982:

i think it may be assumed that jurors, having taken an oath to return 
a true verdict according to the evidence and having received clear 
direction from the presiding judges to put from their minds every-
thing except the evidence which they have heard in court will be 
faithful to that oath and obedient to the directions of the judge.

(X v sweeney sCs 1982)

Criticizing the system: legal authority and dignity

the scottish judges can be seen as being more sensitive to criticism of their 
trial processes. Lord skerrington expressed the view in 1918 that ‘anyone 
is entitled to criticize the law, provided that he does so in a manner which 
is not disrespectful to the court and which is not calculated to interfere 
with the administration of justice.’ (Kemp v Glasgow Corporation sCs 
1918) this background of jurisprudential protectiveness sets the scottish 
judiciary apart from that of england and wales, where there is a greater 
tolerance of media attack and an acknowledgement that:

the path of criticism is a public way: the wrong headed are permit-
ted to err therein: provided that members of the public abstain from 
imputing improper motives to those taking part in the administration 
of justice, and are genuinely exercising a right of criticism, and are 
not acting in malice, or attempting to impair the administration of 
justice, they are immune. Justice is not a cloistered virtue: she must be 
allowed to suffer the scrutiny and respectful, even though outspoken, 
comments of ordinary men.

(ambard v aG for trinidad & tobago JCpvC 1936)

Gone are the days when a Birmingham newspaper in 1900 would be 
held in contempt for ‘scurrilous abuse of a judge’ in publishing the edito-
rial opinion that mr Justice darling was:
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an impudent little man in horsehair … a microcosm of conceit and 
empty headedness … no newspaper can exist except upon its merits, 
a condition from which the Bench, happily for mr Justice darling, is 
exempt. mr Justice darling would do well to master the duties of his 
own profession before undertaking the regulation of another.

(Borrie and Lowe 1973: 154)

the Birmingham Daily Argus was angry that the judge had warned the 
press not to publish any obscene matter arising out of a prosecution for 
obscene libel.

the last english and welsh contempt prosecutions for abusing and 
impugning the impartiality of judges occurred in the 1920s and 1930s. 
one example, in 1928, involved the political weekly the New Statesman, 
which was held in contempt for attacking the judge presiding in a libel 
case involving dr marie stopes, the pioneer of birth control:

we cannot help regarding the verdict given this week in the Libel 
action brought by the editor of the Morning Post against dr marie 
stopes as a substantial miscarriage of justice. we are not at all in 
sympathy with dr stopes’ work or aims, but prejudice against those 
aims	ought	not	to	be	allowed	to	 influence	a	Court	of	Justice	 in	the	
manner	in	which	they	appeared	to	influence	Mr.	Justice	Avory	in	his	
summing up … the serious point in this case, however, is that an 
individual owning to such views as those of dr stopes cannot appar-
ently hope for a fair hearing in a Court presided over by mr. Justice 
avory and there are so many avorys.

(r v new statesman hC 1928)

in 1930 the socialist newspaper the Daily Worker was found to have 
scandalized the court with the observation:

rigby swift, the Judge who sentenced Comrade thomas, was the 
bewigged puppet and former tory member of parliament chosen to 
put the Communist leaders away in 1926. the defending counsel, 
able as he was, could not do much in the face of the strong class bias 
of Judge and Jury.

(r v wilkinson hC 1930)

it is in this historical context that there was some surprise in 2008 when 
solicitor aamer anwar had to answer for public media comments he had 
made after his client mohammed atif siddique had been convicted of 
possessing	 terrorism-related	 material,	 circulating	 inflammatory	 mate-
rials and setting up websites showing how to make and use weapons, 
and jailed for eight years. mr anwar found himself before the high 
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Court of Justiciary on a ‘remit by a trial judge of an issue of possible 
contempt of court’. Lawyers for mr anwar and the UK civil rights pres-
sure group Liberty argued on a point of law that holding him in contempt 
for comments made after the conviction and sentence of his client was 
not compatible with the freedom of expression rights in article 10 of 
the	European	Convention.	This	was	the	first	time	a	solicitor	had	faced	a	
contempt of court accusation in the UK for comments made outside the 
courtroom.

in a press conference outside the Glasgow high Court in september 
2007 mr anwar had stated:

atif siddique was today found guilty of doing what millions of young 
people do every day, looking for answers on the internet. this verdict 
is a tragedy for justice and for freedom of speech and undermines the 
values that separate us from the terrorist, the very values we should 
be	fighting	to	protect.	This	prosecution	was	driven	by	the	state	with	
no limit to the resources used to secure a conviction and it was carried 
out in an atmosphere of hostility after the Glasgow airport attack and 
ending in the week of 9/11. atif siddique states that he is not a terror-
ist, and is innocent of the charges, and that it is not a crime to be a 
young muslim angry at global injustice. in the end, atif siddique did 
not receive a fair trial, and we will be considering an appeal. the family 
now wishes to go home and to consider what has happened today.

(re: aamer anwar shJ 2008 para. 2)

the trial judge, Lord Carloway, objected to a combination of comments 
made by the solicitor in the press conference, in a press release, and 
during an interview on BBC Newsnight because they misrepresented the 
events of the trial, appeared to show disrespect for the court and jury, 
appeared to criticize his own conduct of the trial, and appeared to criti-
cize the prosecutor and a witness.

the judges in edinburgh were briefed on the latest Canadian case 
involving possible contempt through criticism of a judge in 1987. in 
ontario a lawyer called Kopyto had said of a decision by Judge Zuker:

this decision is a mockery of justice. it stinks to high hell. it said it 
is okay to break the law and you are immune so long as someone 
above you said to do it. mr dowson and i have lost faith in the judi-
cial system to render justice. we’re wondering what is the point of 
appealing and continuing this charade of the courts in this country 
which are warped in favour of protecting the police. the courts and 
the royal Canadian police are sticking so close together you’d think 
they were put together with Krazy Glue.

(ibid.: para. 25)
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Kopyto’s conviction for contempt was quashed. this was put forward as 
an example of how the courts should be able to weather trenchant criti-
cism	without	permanent	and	significant	damage	to	the	administration	of	
justice.

Lord osborne, in giving the opinion of the scottish high court, rejected 
the idea that article 10 of the european Convention on human rights 
meant that public criticism of judges and court decisions could not be 
held to be in contempt of court:

it is quite possible to conceive of language which would be of such an 
extreme nature that it did indeed challenge or affront the authority 
of the court or the supremacy of the law itself, particularly perhaps 
where the integrity or honesty of a particular judge, or the court 
generally, is attacked. […] we believe that what we have just said is 
wholly consistent with the terms of article 10 of the Convention. in 
paragraph	2	of	 that	Article	 it	 is	 said	 specifically	 that:	 ‘The	exercise	
of these freedoms, since it carries with it duties and responsibilities, 
may be subject to such restrictions or penalties as are prescribed by 
law and are necessary in a democratic society … for maintaining the 
authority and impartiality of the judiciary.’

(ibid.: para. 37)

Lord osborne concluded that while mr anwar’s statements ‘embody 
angry and petulant criticism of the outcome of the trial process and a range 
of political comments concerning the position of muslims in our society, 
we believe that the authority of the courts and the supremacy of the law 
have not been challenged or damaged by this criticism.’ (ibid.: para. 45) 
Lord osborne described some of the comments made by the solicitor as 
being entirely unfounded and misleading, but not contempt of court. he 
added: ‘this court is entitled to expect better of those who practice [sic] 
before it.’ (ibid.) it goes without saying that any american reading the 
account	of	this	case	would	find	the	narrative	alien	and	the	application	of	
legal concepts unreal in the context of their First amendment traditions 
of robust free speech in the marketplace of ideas. Unlike in scotland, 
where judges are appointed and accorded with an inherent aura of judi-
cial authority, many Us state judges have to stand for election and their 
authority is sustained by democratic mandate as well as by the context of 
federal and state constitutional authority. the imperative of judicial inde-
pendence is therefore driven by contrasting factors that seek to achieve 
the same result.
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The voluntary code on protecting sexual offence complainants: 
a Scottish and English comparison

it is a fact that the scottish Judiciary has never had to problematize the 
media in scotland in respect of identifying the victims of sexual offences. 
as the authors of Scots Law for Journalists have said: ‘the law in england 
on rape reporting has a much more chequered history, perhaps illus-
trating the wisdom of a voluntary code.’ (Bonnington et al. 2000: 25) as 
a matter of custom, convention and practice, judges of the high Court of 
Justiciary usually close the doors of their courtrooms whenever victims of 
sexual offences give evidence, with the purpose of encouraging the giving 
of evidence. reporters covering the cases would be allowed in court to take 
notes on the understanding that they would not publish anything that could 
lead	to	the	complainant’s	identification.	In	1983	Lord	Avonside	explained:

in our courts a victim alleged to have been raped almost invariably 
gives evidence behind closed doors. in such a situation the public is 
not permitted to hear her evidence. it has been the practice, particu-
larly in Glasgow, to allow the press reporters to remain. they are 
asked to exercise a wise discretion, and, in my experience, this they 
do admirably. the trial judge could, of course, if he thought it desir-
able, exclude the press and clear the court completely.

(ibid.)

it is, therefore, apparent that scottish journalists have exercised 
ethical discretion in protecting the feelings and social dignity of sexual 
offence complainants with such discipline and consideration that there 
is no recorded case of any scottish media publication or journalist being 
accused of breaching the practised anonymity, or being prosecuted for 
defying	the	implicit	wish	for	the	courts	to	give	such	witnesses	confidenti-
ality both in the courtroom and outside.

the scottish position contrasts starkly with the situation in england 
and wales, where mrs Justice rose heilbron presided over a committee 
in 1975 that took evidence about many rape victims being traumatized 
by the publicity exploited in popular newspaper reports of their cases, 
where there seemed to be a language of entertainment associated with 
the coverage rather than fair and accurate reportage of serious and 
unpleasant crime.

the heilbron Committee recommended legislation to give english and 
welsh courts a statutory power to grant anonymity to complainants in 
rape cases:

public knowledge of the indignity which [the complainant] has suffered 
in being raped may be extremely distressing and even positively 
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harmful, and the risk of such public knowledge can operate as a severe 
deterrent to bringing proceedings … the balance of argument seems 
to us to be in favour of anonymity for the complainant other than in 
quite exceptional circumstances. while fully appreciating that rape 
complaints may be unfounded, indeed that the complainant may be 
malicious or a false witness, we think that the greater public interest 
lies in not having publicity for the complainant. nor is it generally the 
case that the humiliation is anything like as severe in other criminal 
trials: a reprehensible feature of trials of rape … is that the complain-
ant’s prior sexual history … may be brought out in the trial in a way 
which is rarely so in other criminal trials.

(heilbron 1975: paras. 153–7)

parliament legislated for the sexual offences amendment act in 1976 
and decided to extend the anonymity to the defendant in rape cases in 
order to ensure equality in law between complainants and defendants 
and protect potentially innocent defendants from the social stigma of the 
rape allegation. this exceptional provision for defendant anonymity was 
repealed in 1988.
A	 tragic	 case	 in	 1984	 may	 have	 been	 an	 influential	 reason	 for	 the	

reversal on defendant anonymity. the police in the north of england 
had not been able to fully publicize the escape from police custody in 
Yorkshire of a man accused of rape because of the anonymity restriction 
extending to the defendant. while a fugitive, he went on to break into 
a	house	in	Sheffield	where	the	occupants	were	sleeping	after	a	wedding	
reception. he murdered two parents, their adult son, and raped the 
family’s 18-year-old daughter. at his trial for the three murders, the trial 
judge agreed to lift the anonymity on the rape complainant because of a 
provision in the legislation which gives the court discretion if there is a 
substantial block to the reporting of the proceedings. the judge hoped 
that the media would show some restraint and sensitivity in reporting the 
case. Unfortunately, one popular newspaper gave front-page prominence 
to the cross-examination of the rape victim.

an attempt to map the main reporting restrictions facing journalists 
covering the scottish courts is represented in table 1.22.

english and welsh reporting restrictions in relation to sexual offence 
complainants have been substantially extended by legislation since 1976. 
statutory powers of anonymity apply to all kinds and degrees of sexual 
offences, and the anonymity provision applies from the time a complaint 
is made in perpetuity. (sexual offences amendment act 1992 and sexual 
offences act 2003) Complainants can waive their anonymity, though 
they do so only rarely. english and welsh judges also have formal powers 
to adopt special measures for the protection of witnesses and this can 
involve clearing the public gallery and leaving only one pooled reporter 
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Table 1.22 media reporting restrictions in the scottish legal system

Sexual offence 
complainants

By tradition the high Court of Justiciary closes its doors to the public 
when rape and attempted rape complainants give their evidence, with 
reporters allowed to be present but implicitly agreeing not to publish 
anything	leading	to	the	identification	of	the	alleged	victims.	This	ethical	
practice	combines	with	legal	custom	to	suggest	that	any	identification	
of alleged sexual offence victims in scotland would be regarded as 
a contempt of court. no scottish media publication has ever been 
prosecuted for breaching this ethical/customary understanding.

Photography 
and televised 
coverage of 
accused persons

The	Scottish	legal	process	of	dock	identification	means	that	it	has	
generally been considered contempt of court to publish photographs 
or	film	of	anyone	arrested	for	a	criminal	offence	in	Scotland,	or	
during the trial proceedings. ‘[t]here will be circumstances in 
which	the	identification	of	the	accused	will	not	give	rise	to	a	risk	of	
prejudice. to give one example, if a celebrated television chat show 
host appeared on a speeding charge there would be unlikely to be 
any objection to his picture being published. his identity would 
already be well-known and a speeding case would not be tried by a 
jury’ (Bonnington et al 2000: 169).

Injunctions 
in courts of 
England and 
Wales

media law injunctions granted in the high Court of england and wales 
do not apply in scotland and if ‘interdicts’ are applied for, the issues 
will be evaluated according to scottish law. as a result, the scottish 
media were not bound by a London court ruling that the son of a 
British home secretary involved in a cannabis supply incident could 
not	be	identified	because	he	was	17	years	old.	The	bar	in	Scotland	on	
identifying youths in criminal matters was 16. the situation also applies 
to	injunctions	involving	the	Official	Secrets	Act,	as	in	the	case	of	the	
book Inside Intelligence by	MI6	intelligence	officer	Anthony	Cavendish	in	
1989. the scottish courts are not prepared to issue england and wales 
style contra mundum (against the world) interdicts. Lord eldon in Iverson 
v Harris 1812 held that a court could not ‘hold a man bound by an 
injunction who is not a party in the cause’.

Children in 
Children’s 
Panel system

default anonymity for all children, a ban on photography, including 
pixellation, and on any references to their schools. reporters are 
allowed to attend the hearings by discretion, unlike their counterparts 
in england and wales who have a right to attend Youth Courts. 
anonymity is achieved by the social work (scotland) act 1968 and the 
Children (scotland) act 1995. Children dealt with for criminal offences 
are asked to accept or deny a statement of fact. if the child’s legal 
representative denies the statement, the case is transferred to the sheriff 
for a ‘referral hearing’. these procedures take place in the sheriff ’s 
private chambers. if the sheriff decides that the child has committed a 
crime the matter is sent back to the Children’s panel for adjudication.

More severe 
application of 
1981 Contempt 
of Court Act

after the arrest of a suspect, or the issue of a warrant (when the 
case becomes active) the scottish courts expect a more stringent 
adherence to the strict liability rule. no photographs of any accused 
person likely to be tried by jury are permitted, and the kind of 
background and speculation tolerated in england and wales on the 
basis of the ‘fade factor’ in a trial taking place many months later 
is likely to be treated as a contempt of court. Judges are also more 
sensitive to public and media criticism of their conduct and trials.
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present and directing the provision of video-link facilities or screens to 
assist complainants who feel intimidated by the public courtroom environ-
ment. (Youth Justice and Criminal evidence act 1999) Yet there has been 
neither an accompanying increase in the number of victims reporting 
sexual offences nor any increase in the number of prosecutions leading to 
conviction. in fact the very reverse has been the case. this would suggest 
that	 the	 social	 difficulties	 and	 inhibitions	 of	 sexual	 offence	 complain-
ants extend beyond the issue of potential media reporting of their cases. 
the media construction of sexual crime and its social and criminological 
understanding are complex issues.

the appropriate degree of open justice and privacy protection relating 
to the criminal prosecution of sexual offences remains a live and heavily 
debated issue in the United Kingdom. the house of Commons select 
Committee on home affairs in 2003 recommended that the reporting 
restriction preserving the anonymity of complainants be extended to 
persons accused of those offences for the limited period between allega-
tion and charge ‘as an appropriate balance between the need to protect 
potentially innocent suspects from damaging publicity and the wider 
public interest in retaining free and full reporting of criminal proceed-
ings.’ (Fifth report 2003: para. 80)

it had been impressed by the experience of a television celebrity 
arrested as he came off stage from a pantomime performance as Captain 
hook. Lurid media coverage included headlines with such expressions as 
‘held over child sex’, ‘accused of sex attacks on boys’, ‘camp entertainer 
with an unconventional marriage’, ‘the weird life of mr saturday night 
tv’, yet a month later the police ‘decided to take no further action on the 
grounds	that	there	was	insufficient	evidence	to	charge.’	(Ibid.:	note	122)

the Committee was reluctant to extend the anonymity to a later time 
such as criminal conviction or sentence after its attention was drawn to 
the example cited by professor Jennifer temkin in her book Rape and 
the Legal Process. in 1986 the wiltshire police had been constrained by 
anonymity rules from publishing the name of a man wanted for rape, 
who subsequently raped another woman before being arrested. (temkin 
2002: 308)

neither the scottish nor english and welsh courts have considered the 
fullest option in the protection of sexual offence complainants in court 
proceedings – the hearing of their evidence in much more private and 
protected environments, with a restriction on the reporting of details to 
the briefest of summaries or, as expressed in the 1926 Judicial proceedings 
(regulation of reports) act 1(i)(b): ‘a concise statement of the charges, 
defences and counter charges in support of which evidence is given’. 
this would have been a comfort to the complainant in a trial held at the 
Central Criminal Court in 2004 before mr Justice aikens. the witness 
explained	that	many	of	her	work	colleagues	had	already	identified	her	
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and she was acutely embarrassed by the existing and potential reporting 
of intimate details connected with the event provided by both prosecution 
and defence. she asked the judge for further reporting restrictions on the 
evidence:

if the details for which i am asking for a reporting restriction are 
published, there is a large number of people (those who work with 
me; and those who work in supporting roles e.g. security around the 
buildings) who i see on a daily basis and who will know those details 
about me.

if that happened i would not be able to face returning to work and 
i would lose not only my income, but what has been till now a success-
ful and satisfying career.
As	a	 result	of	 this,	without	 the	benefit	of	 the	 restrictions	 sought,	

i believe that i will be unable to give evidence in this case. should 
they be granted i believe that they will maximise the quality of my 
evidence	and	give	me	the	confidence	I	need	to	enter	the	court.

(r v Burrell Central Criminal Court 2004 para. 11)

Counsel for the press resisted the applications for these further restric-
tions on the grounds that the media were an extension of the public 
gallery and the two were indivisible; there were the prosecution interests 
of upholding open and public justice in the role of minister of justice so 
that the public could say that purpose was pursued properly and fairly; 
there were the defendant’s interests in having an open trial that the 
public could see was fair; there were the court’s interests in an open trial 
showing the world that there had been no undue pressures on it; and 
there were the interests of the public in having access to open proceed-
ings	so	that	 they	could	have	confidence	 in	the	 independence	of	 judges	
and the administration of justice from the executive. (ibid.: para. 22) mr 
Justice aikens was persuaded that between the competing public interests, 
he could not impose the restrictions that the anonymous complainant 
had asked for. after giving evidence over two days, a medical practitioner 
experienced in dealing with complainants of sexual assault reported that 
she was too unwell to continue her evidence. the defendant had denied 
the rape allegation, saying that the woman had consented, and he was 
formally acquitted.

would the complainant have obtained more protective legal measures 
from the scottish Judiciary and media? Certainly the closing of the public 
gallery at the high Court of Justiciary in Glasgow or edinburgh would 
have given her an additional shield of protection. the cooperative tradi-
tion maintained by scottish judges and journalists could have extended to 
an understanding on how much of the evidential detail should have been 
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released into the public domain. Journalists usually discard much of the 
detail in cases of this kind on the grounds of taste and decency.

the compassionate approach seemed to be evident in the case presided 
over by Lord hodge in 2007, where he had issued reporting restrictions 
in order to preserve the anonymity of a woman infected with hiv and 
hepatitis C by her former lover. the defendant denied culpably and reck-
lessly failing to tell her that he carried the infections, having unprotected 
sex with her, and endangering her life and health, but he was convicted 
by the jury. Lord hodge explained that he, like other scottish judges, 
had the power under section 92(3) of the Criminal procedure (scotland) 
act 1995, to remove everyone from the court during the taking of a 
sexual offence complainant’s evidence and, in the context of common law 
powers to regulate the proceedings, he could also allow a name or other 
matter to be withheld from the public in proceedings before the court. he 
added an order under section 11 of the Contempt of Court act 1981 to 
effectively copper-bottom the restriction and make it apply to the media 
beyond the courtroom.

Lord hodge said that a consultant clinical psychologist’s reports indi-
cated the victim was devastated by what had happened to her and that her 
mental health would be seriously undermined if members of the public 
were to discover her identity. Lord hodge explained:

I	was	satisfied	that	there	was	no	counterbalancing	public	interest	in	
the disclosure of information which would lead to her being identi-
fied.	The	order	did	not	prevent	open	justice.	Members	of	the	press	
remained in court throughout this trial and the order which i made 
did not restrict the ability of the media to give a balanced report of the 
sad events which these proceedings have disclosed. […] i recognise 
the	benefits	of	accurate	reporting	of	court	proceedings	and	the	very	
valuable role of a free press in informing the public of the admin-
istration of justice. there are cogent reasons why as a general rule 
court proceedings are conducted in public and can be reported by 
the media. But exceptional circumstances can arise where it is neces-
sary to restrict the publication of matters in relation to court proceed-
ings in the interest of the administration of justice.

(Media Lawyer march 2007: 39)

the ethical position of the media was that it was intending to make 
representations against the judge’s order but decided to withdraw after 
learning about the nature of the case and the complainant’s predicament. 
the judge returned the courtesy by explaining his legal approach in a 
written and open court explanation.

this is an interesting demonstration of respect between media and judi-
ciary and not unlike the position i experienced in 1982 when, with other 

D
ow

nl
oa

de
d 

by
 [

Sa
ud

i D
ig

ita
l L

ib
ra

ry
] 

at
 0

6:
59

 1
3 

N
ov

em
be

r 
20

13
 



152

primarY media Law oF the UK and Usa

journalists at the Central Criminal Court, we decided to challenge the 
early use of section 11 to ban reporting the identity of a young woman who 
had been the principal prosecution witness in a kidnapping case. there 
was a newsworthy element to the case because of the prominent nature of 
her family. the woman’s father instructed counsel to apply for the order 
on the basis that she was a recovering heroin addict and publicity would 
undermine her treatment. my position, and that of the other journalists, 
was that we would be prepared to exercise our discretion in not identi-
fying her in court reports, but had to challenge the unprecedented nature 
of the court order. it sought to be retrospective, as she had already been 
named and her photograph had been widely published in relation to the 
case. she was named before the public during the open court proceedings 
and we had also discovered that the media had not been given any right 
of appeal against reporting bans issued by judges in the 1981 legislation. 
she herself had also indicated in cross-examination that she thought her 
father was more interested in the problem of publicity than she was.

From a personal point of view i admired the young woman’s family 
for doing everything in their power to protect her and i had already 
decided that i would be prepared to exercise my ethical discretion in not 
continuing	to	name	her.	I	was	influenced	by	the	fact	that	someone	close	
to	me	had	been	fighting	a	desperate	battle	against	addiction	illnesses	from	
which she would eventually die and so i had personal knowledge of the 
situation. it was most disappointing that editors of some national newspa-
pers were persuaded to criticize in writing our decision to challenge the 
judge’s misuse of powers which, unlike Lord hodge in scotland, he did 
not have at that time.

the situation was resolved by the nUJ’s funding an appeal to the 
divisional Court, and an application to the eChr in strasbourg. (r v 
Central Criminal Court 1984) any potential harm to the prosecution 
witness, known as ‘miss X’, that might be caused by the overturning of 
the ban was deftly side-stepped by joining the case with another Crown 
Court reporting ban that did not involve the issue of witness vulnerability. 
another judge had banned a television company from using actors to 
simulate	 contemporaneous	 reports	of	 a	 celebrated	official	 secrets	pros-
ecution while the case was being heard before a jury. after the european 
Court application had been ruled admissible, the British government 
negotiated a settlement by introducing legislative machinery for appealing 
Crown Court reporting restrictions.

although the First amendment will usually protect Us journalists from 
publishing matters of public record, it cannot be said that they are not 
willing to follow ethical traditions in protecting the privacy and dignity 
of alleged crime victims. the nature and style of reporting sexual offence 
crimes	 in	US	 states	 is	often	negotiated	and	 influenced	by	 joint	 judicial	
and media bench committees and this may be another positive model 
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illustrating the wisdom and virtues that emerge from all sides committing 
themselves to a voluntary code of ethical conduct.

Conclusion

the focus in the comparison of primary media law and ethics of the Usa 
and UK has been on the areas of contempt of court or ‘free press/fair 
trials’, defamation and privacy. there has also been an exploration of the 
differences in the approach to media law issues in scotland, a constituent 
country of the UK, which for reasons of history has had an independent 
judicial system since union with england and wales in 1707.

a fundamental difference between British and american media law is 
that in the Usa a long-standing and legitimate written constitution has 
evolved	with	 the	 history	 and	developing	 power	 and	 confidence	 of	 the	
country. a strong constitutional protection for freedom of speech and 
freedom for the media, operating as a priority in relation to other consti-
tutional rights, has again in the context of historical events given american 
media communicators more freedom to make mistakes and not be penal-
ized by criminal or civil sanctions. the crystallization of the democratic 
and libertarian potential of the First amendment did not happen, though, 
until the Usa had to politically, socially and culturally bring about an end 
to the systematic structure of apartheid and discrimination applying to its 
African-American	population.	The	significance	of	the	defining	or	‘liminal’	
supreme Court case that catalysed a genuine revolution in Us media law 
in 1964 will be analysed in Chapter 3.

in the area of free press/fair trials, prior restraint powers exercised by 
UK judges and criminal sanctions through contempt prosecution have 
severely restrained the range and depth of media coverage of crime and 
law stories. this approach is clearly different from the situation facing the 
Us media. the British policy would have validity if it could be shown to 
inhibit miscarriages of justice and promote the impartial and fair adjudica-
tion of citizens sitting in judgment of their peers. the policy could be inves-
tigated by reliable and empirical research, yet the country’s contempt laws 
make it a criminal offence to interview jurors on the extent to which media 
influences	affected	their	deliberation	of	verdicts.	Is	it	possible	to	identify	
specific	factors	indigenous	to	British	society	and	culture	that	require	such	
a stringent approach to the censorship of court reporting? an analysis of 
two case histories, one British involving an american defendant, and the 
other an american case involving a doctor who lost everything but his 
faith in the american constitution, will be the subject of Chapter 4.

in the third area of analysis it would seem that america has been settled 
in its approach to the development of a law of media privacy for a good 
hundred years. Jurisprudence was seeded with academic analysis by the 
jurists Brandeis and warren, privacy laws were developed through statute 
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and case law in the various state jurisdictions, and the supreme Court 
ensured that First amendment rights were not crippled. the narrative in 
Britain is rather more chaotic and unhappy. parliament has claimed that 
it has not and will not legislate for a privacy law. But at the same time it has 
been accused of allowing the judges, through judicial activism, to develop 
privacy law ‘by the back door’ after the european Convention on human 
rights was incorporated into British statute law and included a clearly 
defined	right	to	respect	for	privacy.	The	mischief	or	justice	of	this	move,	
without written constitutional context and correction has been leading to 
media law developments set out in Chapter 5 that might be regarded as 
intolerable,	unconstitutional	and	jurisprudentially	flawed	in	the	USA.	In	
our consideration of the nature of scottish media law a focus on the case 
history of a lawyer having to answer to a charge of contempt for seeking 
to represent the views of his client post conviction demonstrates a greater 
sensitivity to criticism of judges, juries and trial participants than we would 
find	 in	 the	 English	 and	 American	 jurisdictions.	 However,	 the	 mutual	
respect, voluntary engagement of journalism ethics and use of judicial 
devices to protect sexual offence complainants in scotland suggests that 
the relationship between judiciary and media does not have to be one 
of enduring tension, distrust and antipathy. Contemporary sources and 
explanations of scottish media law are set out in table 1.23.

Table 1.23 sources of scottish media law

Scots Law for Journalists, by alistair Bonnington, rosalind mcinnes and Bruce 
mcKain, 2000, 7th edition, edinburgh: w. Green/sweet & maxwell Ltd. an 8th 
edition is planned for 2010.
‘scotland’, in Arlidge, Eady & Smith on Contempt, by sir david eady and professor 
a.t.h. smith, 2005, 3rd edition, London: sweet & maxwell Ltd.
‘scottish Legislation’, in Media Law for Journalists, by Ursula smartt, 2006, 
London, thousand oaks and new delhi: sage. (summaries on Luke mitchell 
murder trial [2004–2005], naming of the home secretary’s son [1997], orkney 
child	abuse	cases	[1989–1993]	and	Cox	and	Griffiths	–	Daily Record case [1998].) 
‘Law of defamation in scotland’, in Carter-Ruck on Libel and Slander by peter F. 
Carter-ruck and harvey starte, 1997, 5th edition [6th edition due in august 
2009], London: Butterworths, pp. 415–17. Contempt of Court in scotland, by 
rosalind m.m. mcinnes with J. douglas Fairley, 2000, welwyn Garden City: 
CLt publishing Group.
scottish Legal system: structure, sources and rulings at www.scotcourts.gov.uk/
about.asp
the scottish Law Commission at www.scotlaw.com.gov.uk/
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2

media JUrisprUdenCe, 
media ethiCoLoGY and 

media ethiCism

media jurisprudence investigates the philosophy of making media laws. 
media ethicology enquires into the discourse on the ethics of media 
communication, in particular the private space for individual moral deci-
sions. media ethicism is the study of the doctrines of media communi-
cation, and concentrates on the political-philosophical context. media 
jurisprudence looks into how and why laws are made to control media 
messaging. media ethicology invites a study of the debate on how media 
communicators should behave from a moral point of view. media ethi-
cism investigates the belief systems or doctrines of media communicators. 
these belief systems are ideological, religious or political. they are some-
times spiritual and, at the very least, are always philosophical.

this chapter seeks to bring clarity and logic to the study of the broader 
subject area of linking journalism, media, law and ethics. the subject is 
clearly located at the conjunction of moral and political philosophy. it is 
a subject area that at the time of writing appears to be expanding and 
developing in universities throughout the world. it has been taught in the 
department of media & Communications at Goldsmiths, University of 
London since 1991 and is now established in the syllabus for undergrad-
uate and postgraduate courses. it is a complex subject because the object 
of this enquiry is complex. Furthermore, ideas, concepts and methodolo-
gies overlap between the spheres of media jurisprudence, ethicology and 
ethicism.

Media jurisprudence

media jurisprudence requires an analytical and descriptive process in 
determining the nature of media laws and a normative discourse on 
what media laws ought to be. this bifurcation is sensible. the english 
jurist Jeremy Bentham talked about the expositional and the censorious. 
Another	English	jurist,	John	Austin,	defined	the	division	as	between	the	
analytical and the normative. any observation of human society reveals 
that this is the tendency of social human discourse. there are always 
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those who want to understand things by analysis, and there are always 
those who want to make judgments on what is right and wrong. and 
there are always the people who wish to do both. in america and Britain 
it is possible to identify three broad traditions of media ethicological 
discourse: the deontological; the consequential; and the virtuous. these 
are summarized in table 2.1

it is possible to go so far as to say that media jurisprudence is the scien-
tific	enquiry	into	media	legal	phenomena.	What	is	the	nature	of	the	reality	

Table 2.1 the three traditions of media ethicological discourse

Deontological (duty-based) Consequential (utilitarian 
and teleological)

Virtue (human flourishing)

Christian ethics

duties apply regardless 
of the consequences. 
Influence	of	the	
decalogue (ten 
Commandments). 
absolute duties. word of 
God sets absolute values 
of right and wrong. 
essentially a system of 
dos and don’ts; similar 
to other monotheistic 
religions such as 
islam and Judaism. 
whilst ‘thou shalt 
not kill’ is supposed 
to be universalizable, 
complex variations 
of the Christian 
doctrinal tradition 
can justify killing in 
the context of ‘a just 
war’, an exceptional 
circumstance. the 
Christian moral code 
is an objective and 
infallible guide to 
correct behaviour 
because the code 
is regarded as an 
expression of God’s will. 

Utilitarianism

the right and wrong 
of human speech and 
actions are determined 
not by intentions but 
by consequences. 
Leading advocates 
included Jeremy 
Bentham (1748–1832) 
and John stuart mill 
(1806–73). the doctrine 
sought to establish a 
secular morality by 
calculating probable 
consequences in terms 
of human happiness. it 
is hedonistic in nature 
because the ends are 
articulated in terms of 
‘pleasure’. Bentham saw 
happiness as a blissful 
mental state and the 
absence of pain. he 
coined	the	term	‘felicific	
calculus’ as an objective 
method of applying 
his moral formula. mill 
sought to categorize 
higher and lower forms 
of happiness, the former 
being intellectual and 
idealistic; the latter 
being sensorial and 
materialistic.

neo-aristotelianism

virtue ethics are 
inspired by aristotle’s 
ethical theory set out 
in nicomachean ethics. 
these ethicists stress the 
importance of character 
and conduct over the 
course of a person’s life. 
the moral question is 
dependent not on the 
rights and wrongs of 
motives, actions and 
consequences, but 
rather on the virtues 
that guide the way 
an entire life is lived. 
Human	flourishing	
rather than happiness 
was encapsulated in 
the ancient Greek word 
eudaimonia. human 
virtue was the pattern of 
behaviour and feeling 
of an individual’s life, 
and includes emotions 
as well as an intelligent 
judgment in responding 
to situations.

D
ow

nl
oa

de
d 

by
 [

Sa
ud

i D
ig

ita
l L

ib
ra

ry
] 

at
 0

6:
59

 1
3 

N
ov

em
be

r 
20

13
 



157

media JUrisprUdenCe, ethiCoLoGY and ethiCism

Deontological (duty-based) Consequential (utilitarian 
and teleological)

Virtue (human flourishing)

Kantian ethics

actions are motivated 
by internal moral duty 
rather than purpose 
or goal. essential 
obligation, over being 
obliged. emotional 
feelings are not good 
enough in terms of 
moral motivation. 
there has to be a 
sense of moral duty, 
not the self-interest 
of personal feelings 
or	the	gratification	
of an objective or 
goal. intentions are 
defined	by	maxims.	
morality is a system of 
categorical imperatives, 
or	commands.	The	first	
and basic maxim is ‘act 
only on maxims which 
you can at the same time 
will to be universal laws’; 
similar to a Golden rule 
of Christianity: ‘do unto 
others as you would 
have them do unto 
you’. everybody should 
be treated as ends 
in themselves rather 
than means to an end. 
hence the maxim ‘treat 
other people as ends 
in themselves, never 
as means to an end’ 
represents an important 
categorical imperative.

negative and rule 
utilitarianism

negative utilitarianism 
determines that the best 
speech/action in any 
set of circumstances is 
not the one producing 
more happiness than 
unhappiness for the 
greatest number of 
people. it would be 
speech that produces 
the least overall amount 
of unhappiness.
rule utilitarianism 
avoids the unhappy 
consequences of act 
utilitarianism, where an 
evil motive and action 
produces aggregate 
happiness for the 
greatest number of 
people. it adopts rules 
and principles that tend 
generally to produce 
more happiness for the 
greatest number. it is a 
method of combining 
the deontological with 
consequential ethics. 
it is also regarded as 
altruistic rather than 
hedonistic utilitarianism.

the Golden mean

virtue ethics guide 
people not to always 
take the middle ground, 
but rather to make the 
right decisions in any 
set of circumstances. in 
terms of communicating, 
the virtue ethicist speaks 
appropriately in relation 
to the context. this 
involves good motives, 
and determining good 
actions to achieve 
good consequences. 
aristotle saw the 
virtuous individual 
harmonizing all his/her 
virtues in order to live a 
worthwhile life. virtues 
are to be distinguished 
between intellectual and 
moral. moral virtues 
are acquired through 
training and are habit 
forming. intellectual 
virtues are conscious 
decisions. it is the 
difference between 
the emotional and 
the rational. they fall 
between two extremes, 
i.e. ‘the Golden 
mean’, but phronimos, 
or practical wisdom, is 
expressed according 
to the shifting extreme 
polarities of any 
situation.

of media laws? what is the structure of the system of media laws that 
apply to media communication? this is a metaphysical enquiry because it 
searches for evidence in the same way that traditional sciences test theo-
ries about how the world works. Meta in Greek means beyond or after. 
so the etymological meaning of metaphysical is after or beyond the study 
of	physics.	It	searches	for	a	definition	and	explanation	of	the	reality	of	
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Plate 4 w.t. stead in 1889, the editor of London evening newspaper the Pall 
Mall Gazette, who, in his zeal to campaign against child prostitution went to jail 
for breaking the law.
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media laws. it is an aspiration to objectivity. in reality, scholarship in this 
area is likely to clutch at the straws of subjectivity. Juris in Latin means ‘of 
law’ and prudens means ‘skilled’. this means that we aim to be skilled in 
our approach to explaining what media law is and what it ought to be.

when we ask what media law ought to be we are inevitably invited to 
consider what constitutes good media law and we should consequently 
have a view on what constitutes bad media law. this enquiry is a search 
for knowledge. how can we be certain that a media law is right or wrong? 
are there any absolute truths about the moral validity of media laws? this 
is an epistemological enquiry. it is an investigation into the theory of the 
knowledge of media laws. John austin effectively set out this distinction 
between the analytical and the normative approach in his 1832 book The 
Province of Jurisprudence Determined.

it would be useful to explain the intellectual and academic expectations 
of media jurisprudence. Fundamentally, the general approach involves 
the	study	of	legal	rules	for	journalists.	As	the	definition	of	journalism	is	
elastic and open to debate, it would be more helpful to talk about the laws 
that apply to media communicators. this will enable us to embrace people 
who communicate in the media industries beyond those roles associated 
with journalistic programmes and institutions.

the existence of a body of legal rules for media publication tends to be 
a feature of the more developed legal systems. the analysis of these legal 
rules oscillates between a general approach and a particular approach. 
when the media laws of more than one legal jurisdiction are analysed this 
would be a general approach in media jurisprudence. when the struc-
ture and elements of media laws in a single legal system are analysed the 
media jurisprudential approach would be particular.

when analysing the media laws of any jurisdiction there is an academic 
aspiration	to	be	scientific	and	empirical	in	the	process	of	discovering	and	
explaining	the	elements	of	media	law.	Language	is	essential	to	defining	
and explaining media law. this means that media jurisprudence must 
analyse, challenge and probe the limitations of language used and how 
statements	can	be	proved	or	falsified.

when studying the normative values of media law every effort is made 
to	define	the	standard	of	perfection	and	criteria	for	what	constitutes	‘good	
media law’. the normative as opposed to analytical approach concen-
trates on what media laws ought to be. this understandably leads on to 
a critical approach to media jurisprudence. when we criticize the moral 
values inherent in media laws it is likely that we will be invited to offer 
proposals to change them. we can be prescriptive in our process of criti-
cism. in this process of prescription we are likely to recommend what the 
media laws that we propose should prohibit, censor and limit in terms of 
behaviour and content. we will be deciding on what kinds of communica-
tion and media behaviour we wish to make unlawful.
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most interdisciplinary and multidisciplinary subjects require either a 
parallel or intertwining of methodology from different academic disci-
plines. since media laws exist within the context of human societies and 
cultures and can be described as responses to or linked to social and 
cultural phenomena, it would be logical to acknowledge the sociological 
and cultural studies references in media jurisprudence. in reality the 
multidisciplinary nature of the subject embraces a variety of disciplines 
including traditional philosophy, psychology, sociology, anthropology 
and cultural studies.
Media	jurisprudence	engages	a	debate	between	first	order	and	second	

order language. First order language makes bold jurisprudential asser-
tions. second order language seeks to clarify the thinking that lies behind 
these jurisprudential and ethicological assertions. For example, we want 
to know why people think a particular media law is right or wrong.

the contextual approach to studying media jurisprudence also requires 
considering the historical development and growth of media law systems. 
economic as well as social phenomena affect the creation and application 
of media laws. this is particularly the case in respect of treating informa-
tion as intellectual property.

Media jurisprudential, ethicological and ethicist concepts

Conceptual	 terms	 are,	unfortunately,	 not	fixed	with	 assured	 transfer-
able meanings. in one academic discipline they may mean one thing, 
and in another something else. in media and cultural studies the word 
‘ontology’ seems to restrict itself to a science of being or the real nature 
of things. in Greek the word ont means ‘being’ and ology relates to 
‘discourse on’. But the word in traditional philosophy embraces more 
than the study of ideas in being and belief systems. in the mainstream 
subject of philosophy, ontology involves a study of the idea of God in 
being. the ontological argues for the existence of God, based purely on 
a	proposed	definition	of	God,	and	independent	of	evidence.	The	onto-
logical is anterior to human experience. it is a priori and not a posteriori. 
the ontological is therefore a clear attitude about the nature of being 
rather than a position in a debate about whether being is a matter of 
God’s existence or not.

this leads us on logically to another regularly used concept and word 
in the study of media jurisprudence and ethicology. deontology is the 
discourse on duty or moral obligations. the word is based on the Greek 
deont meaning ‘it is right’. You will frequently be presented with the word 
‘deontological’, meaning that there is an immutable duty to comply or 
follow the moral and legal prescription.

academic writing on journalism and communication can be subject 
to intellectual vagueness and potential misunderstanding. we need to 
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be open minded and appreciate cross-cultural, cross-disciplinary, cross-
temporal changes and differences in meaning.

we have accepted that the intellectual journey that we undertake is not 
a simple one. media jurisprudence is predicated within the rich debates 
present in political philosophy. what is the relationship between media 
law and the individual? what is the nature of justice in media law? how is 
the application of media laws reconciled with the understanding of indi-
vidual freedom, the idea of the general will, the sovereign power of the 
state and the debates concerning the nature of the social contract?

media jurisprudence has to be considered in the context of ethics 
and moral philosophy. are media laws created and applied from facts, 
values or choices? media laws have to be evaluated in terms of the tension 
between recognizing the absolute or the relative in morality. are media 
laws the product of moral values or of a political and cultural construc-
tion by society? how can media laws be reconciled with the notion of 
individual freedom and determinism?

the methodology of media jurisprudence has to be considered in the 
context of the philosophy of science. what is the difference between theory 
and observation? how do we determine whether a media law is right or 
wrong? the key concepts are also determined by what we understand as 
the relationship between personal identity and individual consciousness. 
this is because morality is rooted in conscience. we cannot ignore the 
philosophy of religion, which determines the nature of mind and body 
within a wider understanding of the existence of God, the meaning of God, 
religious experience and the problem of evil. these issues have to be consid-
ered within the wider context of theories of knowledge, our understanding 
of appearance and reality, and the uses and function of language.
The	dominant	intellectual	metaphor	in	a	significant	area	of	academic	

study is the idea of the binary opposition, or the dialectical. we can be 
forgiven for thinking that it originates from marxist dialectical materi-
alism; but in fact it hails from a mental template that plato formulated 
almost three thousand years ago.

plato’s writing, and in particular the setting out of his socratic dialogues, 
provides an early inspiration for the idea that the world and reality are 
characterized by contradictions between opposites. the dialogues use 
socrates (470–399 BCe), probably as plato’s vicarious character who, 
continually interrogated, established ideas of natural science, ethics and 
politics. in fact the absolutist a priori philosophical position adopted by 
plato contrasts creatively and conveniently with his pupil aristotle’s desire 
to embrace a more relativist approach. the eternal contradiction between 
objectivism and subjectivism could be said to have seeded from these 
schools of scholarship. plato was the master and aristotle was his pupil. 
plato (427–347 BCe) founded a school of philosophy called the academy. 
aristotle (384–322 BCe) founded a school called the Lyceum.

D
ow

nl
oa

de
d 

by
 [

Sa
ud

i D
ig

ita
l L

ib
ra

ry
] 

at
 0

6:
59

 1
3 

N
ov

em
be

r 
20

13
 



162

media JUrisprUdenCe, ethiCoLoGY and ethiCism

plato and aristotle became key sources for dichotomies in philosophy. 
these include the oscillation between rationalism and empiricism and 
between idealism and materialism. plato believed that forms or ideals are 
most important, with a perspective from top to bottom. aristotle believed 
that the particulars of life are most important, with a perspective from the 
bottom up.

another way of distinguishing these two giants of ancient Greek 
philosophy would be to cast plato in the role of the mathematician. truth 
resides in the purity of an equation by euclid. aristotle is the biologist, 
where truth resides in the creativity of human experience. plato’s posi-
tion	 advocated	 an	 assignation	 of	 specificity	 in	meaning.	 This	 excludes	
deviant interpretation and prescribes the same meaning in every case 
where the media law rule is applicable. it underlines the pre-eminence of 
certainty and predictability in extracting the meaning of media law rules. 
Formalism is an established intellectual approach of analysis in media 
jurisprudence. it seeks to minimize the element of choice in interpreting 
the terms expressed in legal rules.

however, both plato and aristotle believed that we strive towards a goal 
of goodness. aristotle believed that the highest teleological objective for 
man was encapsulated in the word eudaimonia, which can be translated 
as ‘full of good spirit’ or happiness. another way of translating the word 
is	 to	 consider	 the	 idea	of	 a	 lifetime	of	human	flourishing.	The	pursuit	
of happiness would be the teleological goal enshrined in the american 
constitution and the purpose of nineteenth-century utilitarianism. the 
notion of the good is the value associated with key social objectives such 
as equality, human dignity and liberty.

the word dialectic is derived from the Greek verb for debate or discourse, 
dialego. dialectical debate, or the struggle between two opposing binary 
positions, is supposed to result in newer and higher forms of resolution 
which are, in turn, challenged by more opposing arguments. the German 
philosopher Georg hegel is credited with arguing that existence is the 
product of reason or pure thought in the context of a collective conscious-
ness that he described as the Volksgeist.

hegel’s dialectic involves the interpenetration between thesis, an 
existing or established idea, and antithesis, an opposing or contradictory 
idea. this intercourse between the two opposites will produce synthesis, 
a newer and higher form of idea that will have generated qualitatively 
superior	notions.	Progress	is,	therefore,	defined	as	a	continuing	cycle	of	
dialectical struggle and resolution between new opposites, gestated by 
the interpenetration of thesis and antithesis. there is a curious similarity 
between this process of conceptualizing thesis and antithesis into synthesis, 
and the explanation for biological reproduction and evolution.

Karl marx borrowed hegel’s philosophical model of the dialectic 
discourse. marx’s interpenetration would be between materialistic 
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phenomena rather than abstract noumena. he saw the dialectical struggle 
between the physical realities of social class and economic circumstance as 
opposed to a struggle between mental ideas. phenomena are those things 
that can be perceived by the senses and noumena are those things that are 
in themselves. noumena can be imagined, but not experienced by human 
senses. marx postulated an interpenetrative struggle between social and 
economic classes. reality was therefore a dialectical tension between 
natural and social phenomena, and he called this dialectical materialism.

a close examination of the political debates that take place before media 
law legislation is enacted in parliament reveals dialectical communication 
and resolution. this is also true of the adversarial jousts in courtrooms 
before judge-made law is created in the process of media law litigation. it 
is a discernible pattern of discourse in media jurisprudence.

plato believed that it was possible for people to know the absolute truth 
about things. plato would have been certain that he could set out an expla-
nation	of	justice	as	truth.	This	confidence	in	being	able	to	rely	on	abso-
lute truths is known as cognitivism. it is an unfashionable position. many 
professors in the world of academia will be wholly resistant to the idea 
that journalism or media communication is capable of expressing pure 
objectivity	and	absolute	 truth.	However,	 in	 the	field	of	media	 jurispru-
dence it would be prudent to acknowledge that there are many people in 
the world who sincerely believe in notions of absolute truth. it could be 
described as an emotional aspiration. Journalists and writers continually 
seek to write the truth about an event or story. it cannot be ignored as a 
humanistic intellectual objective. sometimes academics confuse the use 
by professional journalists of the word ‘objectivity’ as a conceited belief in 
expressing absolute truth when it is usually deployed as an aspiration to 
disclosing a narrative explanation through analytical investigation.

we should also be aware that media laws might develop as a result 
of contractarian agreements. individuals agree on the terms, rules and 
etiquette by which they communicate with each other. does such a social 
contract exist as a matter of genuine historical fact? or is it a case of logical 
presumption based on the empirical observation that there are established 
and maintained ties of social civility? the contractarian approach envis-
ages	that	media	laws	evolve	as	a	result	of	agreement	rather	than	conflict.

another way of evaluating media law is to consider the role of the 
command or imperative authority. the analysis therefore emphasizes that 
the nature of law is based on the constitution of orders, commands and 
coercive	actions	 from	identifiable	 sources	of	 legal	power	 in	any	society.	
Jeremy Bentham and John austin believed that law is a set of general 
commands by a sovereign power reinforced by the threat of sanctions. 
the austro-american jurist hans Kelsen believed that law was a system of 
conditional directives that he described as primary norms. the primary 
norms	are	applied	by	officials,	with	 specific	 sanctions	 for	 law	breaking.	
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some theorists have adapted the idea of the primary norm to take on the 
pre-eminence of proto-norm in media ethics. the word ‘proto’ is derived 
from the Greek word protos for	‘first’	in	contrast	to	meta, meaning ‘over or 
beyond’. again, this binary approach to analysis seems to be parallel to the 
distinction in meaning between the Latin terms a priori and a posteriori.

media laws can be divided between primary and secondary laws. the 
terminology could also switch to a division between ‘hard’ and ‘soft’ law. it 
could be argued that primary laws are those passed by legislatures as stat-
utes and case law decisions, or legal precedents made by judges. secondary 
laws are regulatory rules created and policed by delegated bodies or disci-
plinary organizations. the formulation of primary or secondary media 
law can be the result of discretion in judicial decision making.

this envisages that judges make decisions that are based on their 
own personal and individual conceptions of right and wrong, or what 
they believe is the best course to take in terms of public policy and social 
interest. in this way they are exercising a quasi-legislative function. it 
is argued that when judges make decisions in these hard cases they are 
creating new media law. this is likely to happen when there is no clear 
rule of law that can be applied to the facts of the case under consideration, 
or	where	there	is	an	irreconcilable	conflict	between	existing	rules.

the jurisprudential philosopher ronald dworkin disagrees with the 
proposition that judges are exercising discretion when deciding these 
cases. he argues that in such cases there is always a right answer and the 
person or organization who wins had a right to win the case.

Judges and politicians often judge the merits of media laws in terms 
of	 their	efficacy.	What	 is	 the	capacity	of	a	certain	measure	 to	achieve	a	
particular	goal	or	objective?	The	jurist	Hans	Kelsen	argues	that	efficacy	
is	 a	 specific	 requirement	 for	 the	 operation	 of	 any	 legal	 system.	Media	
laws are to be evaluated on their capacity to apply sanctions regularly 
and	efficiently.	The	media	 jurisprudential	 approach	 to	 epistemology	 is	
divided between empiricism and rationalism. in rationalism all knowl-
edge is appreciated mentally. in empiricism all knowledge is appreciated 
by the senses. therefore, the rationalist approach is based on the mental 
knowledge of ideas and interpretation of experience. the application 
of	 the	mind	happens	 first	 and	 the	 evaluation	 of	 sensory	 experience	 is	
secondary. the empirical approach prioritizes a study of the world based 
on observation by senses.

in media jurisprudence empiricism rejects all judgments based on 
value. true propositions about the nature of media law can only depend 
on	objectively	verifiable	statements.	The	process	of	reasoning	is	therefore	
inductive because it requires an empirical observation of facts and the 
formulation of a hypothesis that is applied to these facts. this empiricist 
process must take place before any attempt is made to advance a theo-
retical explanation of any media legal phenomena. this is the opposite of 
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a deductive process of reasoning, where the argument is based on logical 
and mentally thought-out principles, not on any assessment of observable 
evidence.

it will be apparent that the analysis and normative debates in media juris-
prudence are often predicated on a point of view. the morality perspec-
tive starts from a position where there is certainty on what is good and 
bad, right and wrong, acceptable and unacceptable. it is deontological. 
the values are judged by an a priori standard. the materialist perspective 
is derived from the marxist doctrine and assumes that changes and devel-
opments in media law are based on the material conditions of human 
social interaction. dialectical and historical materialism determines the 
historical development of media laws in society. this is achieved through 
an ongoing struggle within associations and contradictions between 
economic, political, technical and social phenomena. the libertarian 
perspective predicates the development of media law on the concept of 
liberty. all the legal and social arrangements for media law must protect, 
attain and specify the particular freedoms inherent in liberty. the intui-
tionist perspective emphasizes the possession of human conscience that 
intuits an understanding of right and wrong, good and evil.

Media ethicology

it can be argued that media laws and media ethics are created as the 
result of moral judgments. moral philosophy can be divided between 
the formalist approach and the content theoretical approach. again, 
the difference can be attributed to the distinction between platonic and 
aristotelian theory. Form is about personal value judgments. Content is 
about experience and observation. the characteristics of formalist moral 
philosophy are: prescriptive, overriding and universalizable. the univer-
salizable factor means that the moral judgment has a wide application that 
transcends applicability to single issues or problems. the overriding factor 
means that it is the trump card in any balancing issue between one moral 
question and another. the prescriptive factor means that the moral judg-
ment	is	a	specific	recommendation	directed	to	the	self	and	others.	It	is	the	
ethical directive on how to behave in a particular set of circumstances.

again, the twin approaches of formalist and content offer a binary oppo-
sition in meaning and analysis. Content theorists regard the morality of 
media	laws	and	ethics	as	having	a	specific	content	that	can	be	objectively	
defined,	identified	and	empirically	analysed.	This	means	that	the	morality	
of	media	laws	and	ethics	consists	of	definite	social	phenomena	that	have	
been developed over time to help people deal with the recurring prob-
lems of trying to live together and communicate with each other. Content 
morality is therefore all about those principles that regulate the human 
condition in terms of balancing the social relationship between individual 
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interests and protecting those values considered vital for the survival and 
maintenance of human society.

as a result of this approach some media laws will be considered invalid 
if they substantially deviate from these key moral principles. a leading 
legal writer on content theory was the London University Law professor 
h.L.a. hart, whose seminal book The Concept of Law (1961) argues 
that	morality	must	 contain	 a	 specific	 content	 of	 prioritized	 principles.	
these must recognize that survival is the pre-eminent objective of law. 
Consequently laws must begin by protecting life, property and promises. 
he called this his ‘minimum content theory’. hart was concerned about 
the	identification	of	rules	as	generally	accepted	standards	of	behaviour.	
he believed that law is constituted by a systematic interaction between 
specific	 types	of	 social	 rules.	These	rules	have	particular	characteristics	
and can be divided between primary rules, which impose duties on citi-
zens to act or forbear in certain situations, and secondary rules, which 
are power conferring and which determine how the primary rules are 
properly created, applied and changed.

media jurisprudence and media ethicology are concerned with the 
influence	and	provenance	of	natural	law	theory.	Natural	law	jurists	argue	
that laws are a social necessity and based on universal principles that can 
be understood and revealed through rational contemplation. therefore, 
media laws and ethics are eternal and immutable because they are based 
on the nature of human beings. it follows that any law that violates the 
natural moral code is invalid.

aristotle, in Nicomachean Ethics Book 1, argued: ‘every art and every 
investigation, and similarly every action and pursuit, is considered to aim 
at	some	good.	Hence	the	good	has	been	rightly	defined	as	“that	at	which	
all things aim”. Clearly, however, there is some difference between the 
ends at which they aim: some are activities and others are results distinct 
from the activities. where there are ends distinct from the actions, the 
results are by nature superior to the activities.’ (aristotle 2003: 3) natural 
law therefore asserts that there is supreme good for human beings to 
aspire to. plato, in his articulation of the ‘Form of the Good’, argues that 
the good purpose has a permanent reality that is beyond our own minds 
and perceptions.

natural law is not the same as the law of nature. it is the rational consid-
eration	of	 the	final	purpose	of	 everything	 in	nature	and	 the	 conscious	
shaping of action to bring it in line with that purpose.

natural law is also concerned with considering media laws and ethics as 
having some teleological purpose. teleology is the view that existence has 
an ultimate purpose or end and those media laws will inevitably help us 
to reach this goal. the objective is an ultimate state of perfection. media 
ethics and laws must therefore strive to precipitate this end. Law must be 
a teleological device to advance us on our road to perfection.
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hans Kelsen preferred to think in terms of norms. these are generally 
accepted standards of social behaviour that in their primary form stipulate 
sanctions for contravention and can relate to conditional directives given 
to	officials	 to	apply	sanctions	under	certain	circumstances.	A	particular	
person usually regards sanction as a negative or harmful formal conse-
quence	of	a	specific	act.	Sanction	involves	an	exertion	of	legitimate	power	
by state and society.

John austin, in his book The Province of Jurisprudence Determined (1832), 
stipulated that sanctions constituted harm, pain or evil. these sanctions 
are a necessary element of the law. he saw the law as being made up of 
the general commands of the sovereign power backed by sanctions that 
were the negative consequences that followed non-compliance with the 
sovereign authority. hans Kelsen, in his book General Theory of Law and 
the State (1945), regarded sanctions as both positive and negative. some 
constituted	punishments.	Others	could	be	rewards	that	officials	mete	out	
to non-compliant citizens in certain circumstances.

the notion of the obligation is often considered fundamental to under-
standing the nature of media laws and ethics. the German enlightenment 
philosopher immanuel Kant probably inspired h.L.a. hart to make the 
distinction between being obliged to act or forbear in accordance with a 
media law and being under an obligation to do so. Being obliged involves 
being motivated by fear of some sanction that occurs as an external pres-
sure. Being under an obligation involves an internal as well as an external 
pressure to obey a media law. it is the consent by conscience.

this internal element can be described as the subject feeling a sense 
of duty to act or forbear (abstain or refrain from action). Kant placed 
a higher moral value on the internal element rather than the external 
influence.	He	recognized	that	the	social	consequences	are	the	same,	but	
the sense of moral being within the individual is clearly not. Kant’s sense 
of moral obligation was termed the ‘categorical imperative’. it is a deonto-
logical concept in that the moral obligation is absolute rather than based 
on any consideration of particular circumstances or the expected results 
of utilitarianism. the categorical imperative applies to all situations. it is 
a maxim that invokes a duty that is universal and obliges the individual to 
treat people as ends and never as means. whatever one wishes to do, one 
should be prepared for everyone else to do it as well. You should act as 
if you were following a universal rule. the categorical imperative clearly 
mirrors the Christian concept of doing unto others only that which you 
would wish them to do unto you.

Kant’s deontological categorical imperative is based on his distinction 
between the unknowable things that are in themselves and the things 
that we know and understand through human experience. the human 
mind perceives and understands space, time and causality. Freedom 
exists through the ability to make moral choices. however, Kant argues 
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that the human individual is noumenally free, but phenomenally condi-
tioned. people are free in themselves but all their actions have causes. 
Kant adhered to the Christian belief in God because, if God did not exist, 
there could be no guarantee that living rightly would ultimately lead to 
the highest good. as it might not be possible to achieve the highest good 
in the temporal existence of a human life, then Kant assumed immortality 
must exist in some form beyond death.

a key factor in formulating media laws and asserting media ethics 
is policy. policy is the assertion of a social or community objective that 
seeks to improve the cultural, political, social or economic well-being of 
any society. the jurist ronald dworkin sought to set out the difference 
between policy and principle in law making. matters of principle set out 
the rights of individuals. a principle is a statement or proposition that 
describes the rights which an individual may hold, as opposed to a policy 
that serves the interests of the wider community. matters of policy could 
be determined even though this would lead to a restriction of the rights of 
individuals. But dworkin stressed the importance of considering justice 
and fairness when making a choice between policy and principle.

the binary opposite of natural law in media jurisprudence and ethicology 
is positivism. this approach to scholarship emphasizes the importance of 
validating laws on the basis of those that have been posited. this means 
laws that have been established and advocated by people in positions 
of power in society. positivism wishes to deny the link between law and 
morality. this genre of philosophical discourse has been inspired by the 
work of david hume, who, in his Treatise on Human Understanding, argued 
that there can be no valid and logical connection between the is and ought 
in moral philosophy. positivism recognizes only matters of fact and experi-
ence. the concept is based on the Latin word posit meaning to ‘lay down’. 
this is the concrete rather than the abstract approach to analysis.

positivism rejects the allegiance of natural law theory to the link 
between law and morality. however, this does not mean that positivists 
refuse to adopt or support moral principles. professor h.L.a. hart was 
a committed positivist in the way he analysed laws. in his view the law 
is	effectively	defined	by	positivism	as	an	expression	of	human	will.	The	
command of the sovereign power is a positivist phenomenon and not the 
manifestation of divine power or will.

he also saw positivism as an intellectual method of analysing the mean-
ings of legal concepts. positivism was therefore analytical jurisprudence. 
professor hart talked about positivism being a theory of the judicial 
process in the sense that it was a closed logical system. he believed correct 
judicial decisions are deduced by considering the relevant legal rules and 
then evaluating the facts of a particular case. hart did not believe there 
was any connection between law as it is and law as it ought to be. he 
therefore subscribed to the positivist separation thesis.
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hart did not support the idea of cognitivism in ethics. in his view, moral 
judgments cannot be established as the result of rational arguments or the 
presentation of evidence and proof. hart also believed that positivism 
required acquiescence to the obligation to uphold the rule of law. he 
stated that the obligation to obey the law was unconditional, no matter 
what the content.

Moral consequentialism

In	 our	 broad	 sweep	 of	 the	 field	 of	 ideas	 and	 concepts	 in	media	 juris-
prudence and media ethicology we have become familiar with systems of 
thought that set out a paradigm or objective that always or infrequently 
takes priority in the constitution and operation of legal power and ethical 
judgment. theorists talk about balancing policies with principles. these 
theories often involve a rule of measurement in this balancing exercise. 
It	may	be	deontological	and	without	qualification.	Or	it	may	be	variable	
according	to	specific	circumstances.
The	 idea	 that	 the	 end	 justifies	 the	means	 is	 an	example	of	 the	 vari-

able rule. niccolò machiavelli advocated the variable rule of moral conse-
quentialism. he argued that both a prince and a republican state must 
contemplate morally reprehensible actions in order to ensure survival. an 
evil	exercise	of	legal	power	would,	therefore,	be	justifiable	in	exceptional	
circumstances.

Utilitarianism is another form of moral consequentialism. its variable 
rule regards an act, measure, social or legal arrangement as being good 
or just if its overall effect advances the happiness or general welfare of the 
majority of persons in society. this paradigm is sometimes expressed as 
the greatest good for the greatest number. Utilitarianism is clearly a goal-
based formula for solving the problem of distributing justice, fairness and 
the	social	and	economic	benefits	and	burdens	of	society.	But	the	rule	of	
measurement is predicated on giving precedence to the advancement of 
collective good and welfare. as the paradigm lies with the interests of the 
wider community or state, it is inevitable that the political and libertarian 
rights of individuals may be liquidated.

Utilitarianism involves several different branches of thought on how 
best to achieve the just operation of social and legal measures through 
the exercise of power by institutions. the calculus that determines the 
method of achieving the greatest good for the greatest number varies in 
the balance between the rights and interests of the individual and the 
wider society. Classical or total utilitarianism serves to maximize aggregate 
happiness or welfare. aggregate means the sum total or greater mass. 
average utilitarianism serves to maximize average happiness or welfare 
per capita. average means ‘mean value’ and per capita means for each 
person. act utilitarianism involves acts or measures that on the whole have 
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the best consequences. actual rule utilitarianism involves the application 
of a rule which, if generally followed, will on the whole have the best conse-
quences. professor michael slote explains that the indirect consequen-
tialism implied means ‘that an act is right if it accords with a set of rules 
whose being accepted, or followed, would have consequences as good as 
those that would result from any other set of rules being accepted.’ (slote 
2005: 937–9) ideal rule utilitarianism is the application of a rule which, if 
generally followed, will on the whole have as good or better consequences 
than any other rule governing the same act. (Jurisprudence 2008: 15)

John stuart mill sought to categorize happiness/pleasure into a distinc-
tion between higher and lower pleasures, with higher pleasures including 
mental, aesthetic and moral dimensions. it is better to be a human being 
dissatisfied	than	a	swine	satisfied	and	it	is	preferable	for	a	human	being	
to	be	a	dissatisfied	Socrates	than	a	satisfied	fool.	Mill	sought	to	identify	
the	deeper	dimensions	of	human	experience	when	defining	happiness	
as a higher goal: love of honour, freedom and beauty. he seeded the 
future discourse on balancing human rights by arguing that justice is 
different from other areas of morality, because it includes those duties to 
which others have rights. Justice can be an action that is right and wrong 
and something that an individual person can claim as his or her moral 
right. mill’s general approach to utilitarianism can be summarized as 
seeking to promote qualitative altruism instead of quantitative hedonism. 
(warburton 2006: 153–4)

The scope of media jurisprudence, ethicology and ethicism

it should be clear that this subject area is broad and complex. the issues 
and topics covered are wide and varied and touch on many academic 
disciplines and subjects. the focus of the subject should be clear. what 
are the incidence, existence and consequence of media laws and media 
ethics as a social phenomenon? what are the origins and sources of media 
laws and media ethics in any society under consideration? what is the 
historical development of media law in general and the emergence and 
evolution	of	specific	legal	systems,	traditions	and	practices?	What	is	the	
historical development of ethical discourse and the nature and evolution 
of ethical doctrine?
What	is	the	meaning	of	specific	media	law	concepts	and	the	construction	

of the various media legal structures and processes that seek to control 
media communication? what is the meaning of media ethical discourse? 
what is the link between media laws and media ethics and other social 
phenomena such as political ideology, economic interests and impera-
tives, social class, race, morality and religious conventions?

we are also committed to studying the operation of media laws and 
media ethics as a method of social control. we want to investigate the 
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effects media laws and ethics have on the individuals to whom they are 
applied. we seek to evaluate the extent to which such laws and ethics are 
perceived in terms of justice and any notion of political, cultural, social or 
economic progress.

Media ethicology – the classical ground, Plato’s legacy

the theoretical position of plato (427–347 BCe) is a primary founda-
tion	of	ethics	and	political	philosophy.	His	thinking	and	writing	influence	
morality and politics through several thousand years of human society. it 
is important to understand how plato would embody his understanding of 
how human beings functioned in his advocacy of how society and govern-
ment should be organized and structured. in essence plato’s legacy is the 
authoritarian tendency. he believed that government was for the people 
and not by the people, because they had to be ruled by an educated 
elite who would determine the laws and policies in the best interests of 
the great majority. plato was a young follower of socrates, whose public 
dialogues in the marketplace inspired and enlightened the young radicals 
of	ancient	Athens.	It	is	possible	to	consider	Socrates	as	the	first	journalist,	
because he was somebody who questioned the everyday nature of justice 
and state authority in the marketplace. By provoking the ire of the rulers, 
he paid the ultimate price of prosecution, state trial for agitating and radi-
calizing young people, and he was effectively executed by being forced 
to take hemlock. it is an early recorded example of the manifestation of 
intolerance by political consensus, what John stuart mill would describe 
as the potential tyranny of democracy against minority opinion that is 
perceived to threaten political, economic and emotional stability. while it 
can be said that plato’s political philosophy is historicized as the antithesis 
of the liberal democratic tradition in the west, it continues to match the 
structure of hierarchy and leadership in the companies and corporations 
of global capitalism. plato’s political philosophy essentially places social 
goals ahead of individual needs.

aristotle (384–322 BCe) set out a political philosophy which could 
be interpreted in the modern age as placing an emphasis on individual 
self-fulfilment	 and	 personal	 happiness.	 Aristotle	 has	 been	 described	 as	
an empiricist and relativist. he is associated with the idea of the Golden 
mean, where happiness is achieved through moderation. plato on the 
other	hand	is	considered	authoritarian	and	absolutist.	The	good	is	fixed,	
anterior even to the gods. For plato, justice was a thing in itself – superior 
to man-made law, that was a mere shadow of real justice. ideal Justice can 
only be realized in an ideal state ruled over by philosopher kings. For 
aristotle there was a distinction between natural justice and conventional 
justice. natural justice is based on the fundamental end, or purpose of 
human beings as social and political beings who are trying to attain a 
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state of goodness. Conventional justice varies from state to state and is 
dependent on the history and needs of particular human communities.

Hedonism and Epicurus (341–270 BCE)

hedonism as a moral philosophy can be interpreted as the essential root 
of	the	value	of	entertainment.	It	 justifies	communication	to	amuse	and	
satisfy the desire for gossip. epicurus believed in attenuating the drive for 
pleasure. he recognized that pursuing pleasure too arduously leads to 
pain. he made a distinction between psychological hedonism and ethical 
hedonism, which could be interpreted as the difference between the 
biological drive versus the rational anticipation that to pursue pleasure 
relentlessly brings unhappy consequences.

Cynicism and Diogenes (412–323 BCE)

Cynicism is a product of social context. it is a philosophy of consola-
tion in times of despair. if the world is fundamentally evil, in order to 
live properly cynicism suggests we must withdraw from participation in 
it. it is founded on the belief that we should not trust happiness to the 
possession of material pleasures. there is, however, a clear risk of being 
anti-social through indifference. diogenes was perhaps a living metaphor 
for the doctrine of practising such a frugal and miserable life. he was 
likened to an animal and provided the Greek root word kuno to cynicism, 
which means ‘dog-like’. Cynicism holds that all the products of civilization 
are worthless: ‘if salvation is to be found it is to be found in a rejection 
of society and in a return to the simple life – to a life of ascetic living.’ 
(popkin and stroll 1998: 19) there are many anecdotes about diogenes, 
including the occasion when alexander the Great visited him while he 
was living in a barrel, having denied himself all the material pleasures of 
life. when alexander asked what he could do to help him, he is said to 
have replied that the young man could stand out of the light and let him 
enjoy the sun. (ibid.) denyer writes that his desire to live by praxis (theory 
in action) and collapse ‘the distinction between public and private, Greek 
and	barbarian,	raw	and	cooked,	yours	and	mine’	led	to	the	flamboyant	
display of disgusting actions and savage repartee; hence the acquisition of 
his nickname ‘dog’. (denyer 2005: 215–16)

Stoicism and Epictetus (55–135)

stoicism is a moral philosophy that involves attaining salvation in a crum-
bling	world.	It	is	a	guide	to	learning	to	be	indifferent	to	external	influ-
ences. Good or evil depends upon oneself. virtue resides in the will. as 
the world is predestined, stoicism argues that we should learn to accept 
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what happens and thereby free ourselves from the burden of desires and 
passions. place the responsibility for good or bad directly upon the indi-
vidual rather than upon society. the doctrine asserts that ‘one is virtuous 
if one can learn to accept what happens and if one can understand that 
all this is part of a divine arrangement which one is powerless to alter.’ 
(popkin and stroll 1998: 22) epictetus had been a slave owned by one 
of the emperor nero’s freed men. he is said to have put up with his 
master’s physical abuse without protest, on the grounds that he should 
treat his body as a mere garment. professor stephen Clark writes that 
epictetus saw philosophy as becoming ‘indifferent to bodily comfort, or 
social applause, in order to think and act as a citizen of the world, a part 
of a larger whole – which should not make us forget that we are also 
members of families and ordinary cities, with more particular duties.’ 
(Clark 2005: 256)

Christian ethics – St Thomas Aquinas (1225–74)

pastoral Christian ethics encompass the decalogue – more popularly 
known as the ten Commandments from the old testament, and the 
moral teachings of Christ from the new testament. in analytical Christian 
ethics it is understood that there is a doctrine of immortality in which the 
divine being lays down the rules for moral behaviour. Christian ethics 
are primarily divided between studying divine theory and casuistry, more 
readily understood as applied ethics.
St	 Thomas	 Aquinas	 is	 one	 of	 the	 most	 influential	 philosophers	 of	

Christianity	and	he	reflected	on	and	analysed	what	should	be	the	nature	
of law in Christian society. he articulated four categories of law: eternal 
Law – God’s rational Guidance for all created things; divine Law – 
revealed in the scriptures; natural Law – discovered through human 
reason; human Law – essence is to be just. the Latin maxim coined 
by aquinas, lex injusta non est lex – an unjust law is not law – became a 
significant	maxim	 of	 human	 ethics	 in	 the	 context	 of	 state	 and	 society.	
it means that disobedience to an unjust law becomes a duty and can be 
justified	unless	 this	would	 lead	 to	 social	 instability.	 ‘Law	 is	 a	necessary	
institution	in	such	a	community,	and	just	laws	will	reflect	directly	(speci-
ficatio) or indirectly (determinatio) the universal morality of natural law.’ 
(Guest et al 2004: 68) Cicero (106–43 BCe) also believed in the view that 
an unjust law is not law and the test of good law is whether it accords with 
the dictates of nature.

Baruch Spinoza (1632–77)

spinoza was a rigid determinist and a relativist. he argued that nothing 
is good or bad in itself, but it is only so in relation to someone. the 
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individual will only be happy when he/she realizes that there are limits 
to human power. everything that happens must happen necessarily. he 
recommended that the individual should not waste energy on struggling 
against fate.

Niccolò Machiavelli (1469–1527)

machiavelli represents the rational tradition of pragmatic ethics, where 
moral conduct in many respects is determined by the desire for success. 
this means that machiavelli was a moral consequentialist and his ethical 
outlook was teleological. it means that ends are more important than 
means, but that does not necessarily mean that the ends always justify the 
means. machiavelli was a political philosopher and diplomat during the 
renaissance, and is most famous for his political treatise The Prince (1513), 
which has become a cornerstone of modern political philosophy.

machiavelli has been widely demonized and misinterpreted, largely 
because of his pragmatic view of the relationship between ethics and poli-
tics. the adjective ‘machiavellian’ has become a pejorative used to describe 
a politician who manipulates others in an opportunistic and deceptive 
way. it can be argued that the way journalism and media political power 
are	explored	in	popular	films	retains	a	Machiavellian	approach	to	analysis	
and	 justification	 for	minor	wrongs	being	committed	 to	achieve	greater	
goods. it is the principle of venial behaviour; that is, pardonable conduct 
in order to expose and prosecute greater evils.

the philosophy lecturer nigel warburton summarizes machiavelli’s 
understanding of human psychology: ‘machiavelli has a low view of 
human nature. Based on his own observation, and his knowledge of 
Florentine history and classical texts, he declares that people behave in a 
predictably	bad	way.	They	are	fickle,	they	lie,	they	shun	danger,	and	they	
are greedy. in these circumstances, a prince needs to use fear to achieve 
effective rule; being loved isn’t a reliable source of power, since people 
break bonds of gratitude when it suits them to do so. if you have a choice 
it is best to be both loved and feared: but if you have to choose one above 
the other, choose to be feared.’ (warburton 2006: 38)

Bertrand russell focused on the core of machiavelli’s political philos-
ophy in The Prince:

a ruler will perish if he is always good; he must be as cunning as a fox 
and	as	fierce	as	a	lion.	There	is	a	chapter	(XVIII)	entitled:	‘In	What	
way princes must Keep Faith’. we learn that they should keep faith 
when it pays to do so, but not otherwise. a prince must on occasion 
be faithless:

‘But it is necessary to be able to disguise this character well, and to be 
a great feigner and dissembler; and men are so simple and so ready to 
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obey	present	necessities,	that	one	who	deceives	will	always	find	those	
who allow themselves to be deceived. i will mention only one modern 
instance. alexander vi did nothing else but deceive me, he thought of 
nothing else, and found the occasion for it; no man was ever more able 
to	give	assurances,	or	affirmed	things	with	stronger	oaths,	and	no	man	
observed them less; however, he always succeeded in his deceptions, 
and he knew well this aspect of things. it is not necessary therefore 
for a prince to have all the above-named qualities [the conventional 
virtues], but it is very necessary to seem to have them.’

he goes on to say that, above all, a prince should seem to be 
religious.

(russell 2004: 486)

russell’s evaluation of machiavelli was written during the 1930s and 
1940s and as a result, the moral cynicism of the renaissance thinker’s 
theory on the ethics of political power is equated with the totalitarian 
menace of twentieth-century dictatorships:

in russia and Germany new societies have been created, in much 
the same way as the mythical Lycurgus was supposed to have created 
the spartan polity. the ancient lawgiver was a benevolent myth; the 
modern lawgiver is a terrifying reality. the world has become more 
like that of machiavelli than it was, and the modern man who hopes 
to refute his philosophy must think more deeply than seemed neces-
sary in the nineteenth century.

(russell 2004: 490)

these sombre echoes have given us the pejorative adjective 
‘machiavellian’. and it is these tactics that characterize the pursuit and 
maintenance of power in authoritarian and liberal-democratic countries 
as well as the vertically structured global and public media corporations 
that provide the immediate social and economic environment for most 
journalists in the world.

it is always important to think of the pragmatic in machiavellian philos-
ophy, and this is apposite in the quotation from his book The Art of War: ‘no 
enterprise is more likely to succeed than one concealed from the enemy 
until it is ripe for execution.’ (machiavelli 1990: 202) machiavelli was a 
sophisticated thinker and writer whose work needs to be contextualized by 
the politics and culture of his time. in many respects his discourse on Virtù 
– the skill and prowess in exercising power in service of the state – and 
Fortuna – an acceptance of the reality of the world where an individual’s 
fate is as much determined by the actions of others and the fortunes of the 
state – are the foundation of a realistic approach to politics. warburton is 
most eloquent in explaining machiavelli’s discourse on Virtù and Fortuna:

D
ow

nl
oa

de
d 

by
 [

Sa
ud

i D
ig

ita
l L

ib
ra

ry
] 

at
 0

6:
59

 1
3 

N
ov

em
be

r 
20

13
 



176

media JUrisprUdenCe, ethiCoLoGY and ethiCism

machiavelli believes that half of our lives are governed by chance 
events over which we have no control; no matter how well-prepared 
he may be, a prince’s projects can still be thwarted by misfortune. 
Fortune	is	like	a	river	which	floods	its	banks:	once	it	is	in	full	flood,	
there is nothing anyone can do to control it. But this doesn’t stop us 
from	taking	action	before	the	river	floods,	so	that	the	damage	caused	
will be less severe. Chance events usually cause most damage where 
no precautions have been taken. machiavelli does, however, believe 
that fortune favours the young and the bold. in a disturbing meta-
phor, fortune is a woman who responds to the advances of an auda-
cious young man who beats and coerces her. Virtù is the manly quality 
he uses to subdue her.

(warburton 2006: 39)

Bertrand russell warned against being preoccupied with the sensation 
of being shocked by machiavelli’s exposure of the dark interior of human 
selfishness	and	greed:

he certainly is sometimes shocking. But many other men would be 
equally so if they were equally free from humbug. his political philos-
ophy	 is	 scientific	and	empirical,	based	upon	his	own	experience	of	
affairs, concerned to set forth the means to assigned ends, regardless 
of the question whether the ends are to be considered good or bad. 
when, on occasion, he allows himself to mention the ends that he 
desires, they are such as we can all applaud.

(russell 2004: 483)

it is this balanced and open-minded approach that nigel warburton 
brings to isaiah Berlin’s more considered evaluation of machiavelli’s 
political writings:

on his interpretation, machiavelli’s great originality and appeal 
lies in the fact that he recognized the shortcomings of classical and 
Christian morality when applied to the situation of a prince. a prince 
who displays the traditional virtues, such as honesty and compassion, 
is likely to play into the hands of his enemies, who are unlikely to be so 
scrupulous. Berlin’s point is that, far from being amoral, machiavelli, 
perhaps unwittingly, introduced the notion that there could be more 
than one morality and that these moralities might not be compatible 
with one another. it’s not that one morality is the true one and all 
others false. rather there are genuinely incompatible moralities that 
are each consistent from within.

(warburton 2006: 41)
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machiavelli is often appropriated as a metaphor for the dark side or 
‘dirty hands’ in journalistic practice and pragmatics. John C. merrill, in 
Journalism Ethics: Philosophical Foundations for News Media, tabulated that 
machiavellianism is the frame for a creed of values that advises media 
communicators to:

share power carefully; never apologize or admit error, unless it’s expe-
dient; always tout truth – ‘your truth’; justice follows power – might 
is right; obey laws if they don’t harm your success; normal morality: 
sign of weakness & timidity; extol craftiness and cunning; keep ahead 
of the lazy masses; it’s better to exploit than to be exploited; people 
will believe almost anything.

(merrill 1997: 59)

this interpretation and historicizing of machiavelli underlines the fact 
that the paradoxical tension in media ethics lies in political and academic 
discourse expecting public journalism operating in the social and political 
philosophical context to be judged by private moral philosophical precepts. 
when Jean-paul sartre wrote his 1948 play Dirty Hands he was attempting 
to investigate the distinction between public and private morality. when 
his character hoederer describes his hands being fouled up to the elbows 
because	they	had	been	plunged	in	filth	and	blood,	he	asks	rhetorically:	‘So	
what? do you think one can govern innocently?’ if the principle applies 
to politicians, can it not be applied to those who govern the representa-
tion of public opinion – the fourth estate of journalism? a forensic study 
of history appears to suggest that public opinion in the liberal-democratic 
tradition tolerates the violation of ordinary moral values on the grounds 
that they are abnegated for the sake of the greater good. professor sissela 
Bok observes that in the practice of politics the dirty hands symbolism

is	often	invoked	by	public	officials	hoping	to	brush	aside	accusations	
of wrongdoing by claiming to have acted strictly in the public’s best 
interest. some take a more categorical stand: they argue that it would 
be naïve to imagine that politicians could ever truly serve the public’s 
best interests without violating fundamental moral principles.

(Bok 2005: 216)

perhaps it could be argued that journalists as media communicators 
in the public sphere are entitled to the same pleading? media commu-
nicators who operate professionally by the principle damnum sine injuria, 
afflicting	damage	without	 breaking	 the	 law,	 could	 be	 accused	 of	 being	
machiavellian, particularly if such behaviour is self-serving. the concept 
is a reminder that journalists who only obey the law cannot escape the 
charge of conduct and content that is arguably immoral.
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Baldassare Castiglione (1478–1529)

Castiglione was born in Casatico, near mantua and died in toledo, spain. 
he reinforces the renaissance tradition of coming to terms with the prag-
matics of power and ambition. throughout his life he lived mostly in 
milan and Urbino. when he was 18, in 1496, he was sent to the court of 
Lodovico at milan. at this court Castiglione pleased everyone with his 
good manners and excellence in athletics, letters, music and art. during 
his stay at the court of Urbino he wrote a book called The Book of the 
Courtier.	 This	 book	 defined	 the	 behaviour	 expectations	 of	 the	 courtier	
in terms of his relationship to the prince and survival and success in an 
authoritarian environment.

the book became the popular manual for would-be courtiers in 
Renaissance	 Europe.	 Ceri	 Sullivan	 observes	 that	 it	 defined	 the	 uomo 
universale, who was supposed to display the talents of what the historian 
Jacob Burckhardt described as:

‘private man, indifferent to politics, and busies partly with serious 
pursuits, partly with the interest of a dilettante’. (Burckhardt, 1990: 
99 and 100) this display of effortless superiority was labelled as sprez-
zatura (careless grace) by Baldassare Castiglione in Il libro del cortegiano 
of 1528 (translated into english by sir thomas hoby as The Book of 
the Courtier in 1561). the courtier was advised to work hard in private 
to acquire accomplishments but never to allow such effort to appear 
when using them.

(sullivan 2000: 234)

in understanding the historical context of the renaissance The Book of 
the Courtier	defines	the	political	power	relationship	in	the	princely	state	
as based on patronage and patron–client relations; not on democracy, 
liberty and representative government with an independent rule of law 
expressed through incorruptible judiciary. the courtiers, or aspirational 
elite, would get on through attending to the concerns over style and 
appearance and the function and promotion of the arts in court; not poli-
tics. virtuoso displays of creative genius would be tolerated as long as they 
did not challenge the ego or insecurity of the arbitrary sensibility of the 
authoritarian ruler. it is possible for the contemporary journalist in China 
to appreciate this context, as would any media communicator seeking 
advancement in an authoritarian society.

as George Bull so rightly states:

it is hard, indeed to think of any work more opposed to the spirit of 
the modern age [in Britain or the United states]. at an obvious level, 
its preoccupation with social distinction and outward forms of polite 
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behaviour	creates	an	intense	atmosphere	of	artificiality	and	insincer-
ity	(when	James	Joyce	first	read	The Courtier his brother told him he 
had become more polite but less sincere).

the great virtues it proposes for a gentleman are discretion and 
decorum, nonchalance and gracefulness. as Luigi Barzini comments 
in his satirical book on the modern italian, quoting Castiglione as the 
model, the ‘show’ is all. the courtier must watch his dress, his speech, 
his	gestures	chiefly	because	of	their	effect	on	his	reputation.	If	he	fights	
well in battle, he must make sure his commander sees him do so. he 
has to consider earnestly whether it is correct behaviour to take part 
in sport with the common people or even to perform in front of them. 
in love, he must conquer where he can; whereas the women he most 
admires are those who regard dishonour as a fate worse than death.

(Bull 1976: 15–16)

how does the philosophy of the courtier translate into modern and 
postmodern experience? piers morgan’s story of rupert murdoch and 
peach brandy could be an example:

tonight i had dinner with rupert murdoch in a private room at the 
Stafford	Hotel	in	St	James,	opposite	his	London	flat	…	Dinner	was	
fun. i was in a good mood, drinking his wine more enthusiastically 
than i thought he might, and the conversation was relaxed but chal-
lenging. i could sense him probing the table for the next creative 
genius, and coming up woefully short, i suspect. But we all gave it a 
good go. some were too clever-dick, throwing all their great views on 
life at him like over-excited Jehovah’s witnesses [sic]. others were a 
bit too quiet and reverential, forgetting that he likes his executives to 
be	confident	leaders,	not	meek	little	mice.	I	just	couldn’t	believe	I	was	
there, felt i’d got nothing to lose, and simply tried to engage in what 
I	knew	about	and	keep	out	of	the	stuff	I	didn’t.	Anything	financial,	
for example – his area of undisputed global expertise – and my lips 
might	as	well	have	been	stapled	to	the	floor.

(morgan 2004: 19–20)

it could be argued that morgan is describing in his entertaining memoirs 
how the art of sprezzatura had been revived in the twentieth- and twenty-
first-century	world	of	international	media	corporations:

the key moment, though i didn’t realize it at the time, came when the 
waiter	asked	if	we	would	like	a	liqueur.	Kelvin	[MacKenzie]	went	first,	
saying no – because he’s on the wagon. the others followed his lead, 
forgetting the crucial fact of his self-imposed month-long abstinence. 
when my turn came, i asked the waiter what he would recommend 
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and	he	 said,	 ‘Peach	brandy,	 sir.’	 I	flashed	a	 look	at	Murdoch,	who	
seemed totally uninterested in whether i had one or not, and said 
‘oK, one of those then, please.’ stuart higgins next to me added 
chirpily, ‘make that two.’ then a loud australian growl emanated 
from the head of the table: ‘make that three.’ it emerged later that 
this	was	one	of	Murdoch’s	 favourite	after-dinner	drinks.	 I	finished	
the evening glugging my peach brandy contentedly.

(ibid.)

It	may	or	may	not	be	significant	that	shortly	afterwards	Piers	Morgan	was	
made editor of the News of the World and stuart higgins was appointed 
editor of the Sun.

peter Burke’s analysis The Fortunes of the Courtier suggests Castiglione’s 
courtiers may not have survived in the court of machiavelli’s prince:

the courtier portrayed in the urbane dialogues of Urbino was too 
outspoken and too much concerned with self-cultivation to have 
suited the needs of a prince whose chief thought was maintaining or 
extending his power. this discrepancy may suggest that Castiglione’s 
portrait was unrealistic, or that it was a true likeness only of small 
courts, or even courts effectively ruled by women.

in any case, in the sixteenth and seventeenth centuries, european 
political theory and practice alike moved in machiavelli’s direction. in 
the age of ‘absolute power’, it was increasingly assumed that a prince 
should rule his state alone, without the aid and advice of his nobility, 
just as the roman emperors had ruled without a senate.

(Burke 1995: 119–20)

other handbooks for courtly survival began to be published which 
advised against the idea of Castiglione’s ‘autonomous individual who 
was advised to speak frankly to his prince. in Giraldi’s monologue, on 
the other hand, the keywords are “accommodation”, “simulation” and 
“dissimulation”, whether the motive for these disguises is self-defence in a 
hostile	environment,	or	the	manipulation	of	the	prince	to	fit	in	with	one’s	
own desires.’ (Burke 1995: 121)

Bull confers with Burke in the observation that:

when machiavelli wrote The Prince, in all innocence he shocked the 
world for several hundred years because he set out to ‘represent 
things as they are in real truth, rather than as they are imagined’. […] 
as a handbook for gentlemen, The Courtier, conceals the most shame-
less	opportunism	under	the	cloak	of	a	tiresome	refinement.

(Bull 1976: 17)

D
ow

nl
oa

de
d 

by
 [

Sa
ud

i D
ig

ita
l L

ib
ra

ry
] 

at
 0

6:
59

 1
3 

N
ov

em
be

r 
20

13
 



181

media JUrisprUdenCe, ethiCoLoGY and ethiCism

Immanuel Kant (1724–1804)

Kant argued that a moral law requires that people are rewarded propor-
tionately	 to	 their	 virtue.	Morality	 should	be	defined	as	 acts	done	 from	
inclination and acts done from a sense of duty. he is credited with domi-
nating the deontological tradition of ethics and somewhat simplistically 
he has been categorized as an absolutist in the platonic genre of thinking 
with an adherence to universal a priori values. a brief summary of Kant’s 
deontological maxims is provided in table 2.2.

Kant argued that the internal morality of being is more important 
than external obligation. a person is acting morally only when he/she 
suppresses feeling and inclinations, and follows duties and obligations. 
he emphasized that it is the motive that matters. he explained that the 
difference between prudential action and moral action is doing what has 
to be done and doing what you believe you have a duty to do.

he is credited with conceptualizing the categorical imperative: ‘act only 
on that maxim whereby thou canst at the same time will that it should 
become a universal law.’ (popkin and stroll 1998: 46) another of his 
famous maxims stresses the moral purposefulness of human actions and 
words: ‘so act as to treat humanity, whether in thine own person or in 

Table 2.2 immanuel Kant’s ethics (a)

immanuel Kant born in Königsberg, prussia 1724 (died 1804)
deontological ethics
Kant advocated universal maxims:
‘act only according to that maxim by which you can at the same time will that it 
should become a universal law.’
‘act so that you treat humanity, whether in your own person or in that of 
another, always as an end and never as a means only.’
‘act as though the maxim of your action were by your will to become a universal 
law of nature.’ 
Like all classical and enlightenment philosophers Kant investigated the realms 
of metaphysics (nature of reality and the natural world), epistemology (human 
knowledge) and ontology (nature of God and/or being).
a priori = what we know independently of experience
a posteriori = what we know by experience (empirical knowledge)
the weakness of Kant’s ethics theory is that in his argument for universal moral 
laws he cannot deny that he is evaluating consequences e.g. ‘i can by no means 
will that lying should be a universal law. For with such a law there would be 
no promises at all, since it would be in vain to allege my intention in regard 
to my future actions to those who would not believe this allegation, or if they 
over-hastily did so, would pay me back in my own coin.’ the construction of 
the universal maxim therefore depends on a measurement of the consequences 
(mcCormick 2006).
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that of any other, in every case as an end withal, never as a means only.’ 
(ibid.) Further maxims by Kant and recommended further reading are 
to be found in table 2.3.

Kant believed that the categorical imperative can be utilized to legiti-
mize and support the essential principles of human duties, and oneill 
writes that:

we can show by a reductio ad absurdum argument that promising 
falsely is not universalizable. suppose that everyone were to adopt 
the principle of promising falsely: since there would then be much 
false	 promising,	 trust	 would	 be	 destroyed	 and	 many	 would	 find	
that they could not get their false promises accepted, contrary to 
the hypothesis of universal adoption of the principle of false prom-
ising. a maxim of promising falsely is not universalizable, so the 

Table 2.3 immanuel Kant’s ethics (B)

Publishes Groundwork of the 
metaphysic of morals, 1785

Publishes the Critique of practical 
reason, 1787

‘search for and establishment of the 
supreme principle of morality.’ 

‘every other rational being thinks of his 
existence by means of the same rational 
ground which holds also for myself; 
thus it is at the same time an objective 
principle from which, as a supreme 
practical ground, it must be possible to 
derive all laws of the will.’ 

‘It	is	not	sufficient	to	do	that	which	
should be morally good that it 
conforms to the law; it must be 
done for the sake of the law.’

 ‘nothing can be conceived in the world, 
or even out of it, which can be called 
good	without	qualification	except	a	good	
will.’

sources and recommended bibliography
acton, h.B. (1976) Kant’s Moral Philosophy, London: macmillan.
olafson, F.a. (1973) Ethics and Twentieth Century Thought, englewood Cliffs, nJ: 
prentice-hall.
wilkerson, t.e. (1998) Kant’s Critique of Pure Reason: A Commentary for Students, 
London: thoemmes.
paton, h.J. (1991) The Moral Law, London: routledge.
scruton, roger (1982) Kant, oxford: oxford University press.
Körner, stephen (1955) Kant, harmondsworth: penguin.
Gardner, sebastian (1999) Kant and the Critique of Pure Reason, London: 
routledge.
o’neill, onora (1998) ‘Kantian ethics’, in e. Craig (ed.), Routledge Encyclopedia 
of Philosophy, London: routledge. retrieved 26 may 2009 from www.rep.
routledge.com/article/L042.
mcCormick, matt (2006) ‘immanuel Kant (1724–1804) metaphysics’, The 
Internet Encyclopedia of Philosophy, www.iep.utm.edu/k/kandmeta.htm. 
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categorical imperative requires us to reject it. parallel arguments 
can be used to show that principles such as those of coercing or 
doing violence are not universalizable, and so that it is a duty to 
reject these principles.

(o’neill 1998: 2)

Thomas Hobbes (1588–1679) and John Locke (1632–1704)

thomas hobbes chose the evils of absolute power rather than the prob-
lems of life in a society that did not contain authority. he said a person is 
by	nature	selfish	and	egoistic.	He	is	famous	for	stating	that	the	life	of	man	
is by nature ‘solitary, poor, nasty, brutish and short.’ (popkin and stroll 
1998: 78) society has to be a compromise to avoid chaos. the covenant 
is an agreement among people to abide by rules. subjects must respect 
the authority of sovereignty. this is the authoritarian version of the social 
contract.

in contrast, John Locke argued that no one ought to harm another 
in his life, health, liberty or possession. he stressed that law, not force, 
is the basis of government. he is associated with the focus on the rule of 
law in constitutional equilibrium, and in many respects Locke has been 
described	as	the	architect	of	democracy.	He	defined	democracy	as	govern-
ment by laws arrived at after long deliberations by properly chosen repre-
sentatives of the people and which are promulgated so that all men may 
become acquainted with them. he emphasized the need for equal treat-
ment before the law and due process in the application of law. these 
would be the essential safeguards against the abuse of power.

Karl Marx (1818–83)

marx’s ethical theory is founded on the idea of fairness and justice being 
privileged over materialistic and class-based deprivation. he observed 
that industry and technological discoveries develop much more rapidly 
than do the techniques for controlling them. his ethical outlook is very 
much based on the principle of avoiding self-alienation and fetishism. he 
argued for the avoidance of the impact of capitalism because the market 
free trade system had the effect of cutting people off from each other, and 
made them fearful and insecure. he said human communities should also 
avoid the worship of the products of labour, and side-step the tendency 
for capitalism to depersonalize human relations. he believed that capi-
talism made people more like machines and machines more like people. 
marxist morality is morality based on human values, not upon machine 
values.

D
ow

nl
oa

de
d 

by
 [

Sa
ud

i D
ig

ita
l L

ib
ra

ry
] 

at
 0

6:
59

 1
3 

N
ov

em
be

r 
20

13
 



184

media JUrisprUdenCe, ethiCoLoGY and ethiCism

John Stuart Mill (1806–73) and Jeremy Bentham (1748–1832)

Bentham and mill are described as key founders of the strand of philos-
ophy known as utilitarianism. this continued the teleological tendency in 
ethics whereby the architects of government and the authors of communi-
cation are asked to consider the consequences so that the greatest happi-
ness for the greatest number of people is achieved.

the ethic of utilitarianism asks the individual to consider the objec-
tive principle for determining whether speech and action is right or 
wrong. Communication or action is right insofar as it tends to produce 
the greatest happiness for the greatest number. if speech produces an 
excess	of	beneficial	effects	over	harmful	ones,	then	it	is	right;	otherwise	
it is not. as a moral theory, utilitarianism separates the rightness or 
wrongness of speech and action from the goodness or badness of the 
individual who speaks or performs. it entails democratic government 
as a political institution. John stuart mill sought to attenuate and adjust 
utilitarianism in order to protect minorities from the tyranny of the 
majority. mill can be credited with founding the legal and regulatory 
harm principle in media communication and this, along with a recom-
mended bibliography on his moral and political philosophy, is set out 
in table 2.4.

mill developed a theory of qualitative altruism as an antidote to Jeremy 
Bentham’s	quantitative	hedonism	by	refining	utilitarian	theory	to	maxi-
mize the value of individual liberty, evaluate justice in terms of a harm 
principle,	and	acknowledge	social	goals.	Essentially,	he	defined	utility	as	
qualitative altruism. mill’s ideas, and those of his wife harriet taylor, are 
set out in the famous essay ‘on Liberty’ published in 1859. he argued 
that the liberty of the individual could be maximized by promoting 
specific	freedoms	such	as	liberty	of	expression	and	publication,	liberty	
of thought and feeling, freedom of opinion, liberty of conscience, liberty 
of tastes and pursuits, and liberty to unite for purposes which did not 
harm others.

the idea of rights provides an important distinction between the 
concept of liberty and the notion of justice. he said that

the only purpose for which power can rightfully be exercised over 
any member of a civilized community against his will is to prevent 
harm	to	others.	His	own	good,	either	physical	or	moral,	is	not	a	suffi-
cient warrant. he cannot rightfully be compelled to do or forbear 
because it will be better for him to do so, because it will make him 
happier, because, in the opinion of others, to do so would be wise, or 
even right.

(mill 1859: 223–4)
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Table 2.4 John stuart mill’s ethics 

John stuart mill born in London 1806. published ‘on Liberty’ in 1859
died at avignon, France in 1873
nigel warburton, senior Lecturer in philosophy at the open University, 
encapsulates the essence of mill’s political philosophy with the lively aphorism: 
‘My	freedom	to	swing	my	fist	ends	where	your	face	begins’	(Warburton	2006:	
142). in his text ‘on Liberty’ mill sought to articulate a manifesto that would 
eliminate the threat posed by the tyranny of the majority over minority groups. 
Mill	defined	the	tyranny	of	the	majority	in	any	democracy	as	pressure	on	
executive government to adopt laws that oppress idiosyncratic, non-conformist, 
dissenting individuals when these individuals are harmless (though what 
they say and what they do might be regarded as offensive to the values and 
opinions of the majority), and the overwhelming pressure of public opinion. 
public opinion may be dominated by superstition, tradition and prejudice 
and, as a result, may be so strong that it deprives the individual of the usual 
benefits	of	civil	liberty.	In	many	respects	Mill	was	discoursing	on	the	sociological	
phenomenon of ‘the moral panic’ in media communication that has the effect of 
silencing and constraining non-conforming individuals as well as precipitating 
legislation that leads to legal discrimination. mill observed that public opinion 
is notoriously susceptible to error. mill wrote: ‘protection against the tyranny 
of the magistrate is not enough: there needs to be protection also against the 
tyranny of the prevailing opinion and feeling; against the tendency of society 
to impose by other means than civil penalties, its own ideas and practices as 
rules of conduct on those who dissent from them; to fetter the development, 
and if possible, prevent the formation of any individuality not in harmony with 
its ways, and compel all characters to fashion themselves upon the model of its 
own’ (popkin and stroll 1998: 90–1).
in ‘on Liberty’ mill conceptualized the ‘harm’ principle which lies at the heart 
of most primary and secondary media law in the western world. he stated: 
‘that the only purpose for which power can be rightly exercised over any 
member of a civilized community, against his will, is to prevent harm to others. 
His	own	good,	either	physical	or	moral,	is	not	a	sufficient	warrant.	[…]	In	the	
part which merely concerns himself, his independence is, of right absolute. 
over himself, over his own body and mind, the individual is sovereign.’ in 
all modern nations all citizens have arrived at the state of being mature and 
rational	persons.	Mill’s	essay	set	out	a	three-point	approach	to	the	definition	of	
the purpose of free speech which is repeatedly re-articulated in key freedom 
of expression precedents in the UK and Usa. First, it is wrong to suppress 
an opinion which the majority does not approve of because the suppressed 
opinion may be true, and a false opinion is frequently corrected through open 
discussion.	Second,	by	reflecting	on	all	the	arguments	against	a	true	opinion,	
and by thus being forced to think of ways of rebutting them, we actually come 
to understand our opinion more fully. the third reason for requiring that the 
opposite opinion to our own should not be suppressed without being heard 
first	is	that	even	if	it	is	neither	wholly	true	nor	wholly	false,	it	may	contain	
elements of the truth (heydt 2007).
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skorupski contends that

mill remained more of a democrat than other liberals of the nine-
teenth century, such as de tocqueville or Burckhardt, but like them he 
saw how moral and cultural excellence and freedom of spirit could be 
endangered by mass democracy. Like them, his attitude to the imme-
diate prospect of democratic politics was decidedly missed. what he 
wanted was a democratic society of freely developed human beings; 
he did not think it a proximate or certain prospect, and he thought 
that bad forms of democracy could themselves pose a threat to it by 
drifting into ‘collective despotism’ – a danger to which america had 
already succumbed.

(skorupski 2005: 2)

it therefore followed that the maximum exercise of freedom of expression 
could undoubtedly guard against collective despotism that ordinarily feeds 
off ignorance, secrecy and the limited dissemination of information.

Friedrich nietzsche (1844–1900) objected to the clumsiness of the utili-
tarian moral equation in simply counting up the units of happiness and 
unhappiness. he believed some people were inherently more important 
than	others	and	their	pleasure	or	lack	of	it	had	more	ethical	significance.	
he condemned J.s. mill as an intellectual blockhead:

i abhor the man’s vulgarity when he says ‘what is right for one man 
is right for another.’ such principles would fain establish the whole 
of	human	 traffic	upon	mutual	 services,	 so	 that	 every	 action	would	
appear to be a cash payment for something done to us. the hypoth-
esis here is ignoble to the last degree; it is taken for granted that there 
is some sort of equivalence in value between my actions and thine.

(popkin and stroll 1998: 39)

sources and recommended bibliography
Crisp, robert (1997) Mill on Utilitarianism, London: routledge.
Glover, Jonathan ed. (1990) Utilitarianism and its Critics, new York: macmillan.
Berlin, isaiah (1969) Four Essays on Freedom, oxford: oxford University press.
ryan, alan (1997) Mill, new York: norton.
Capaldi, nicholas (2004) John Stuart Mill: A Biography, Cambridge: Cambridge 
University press.
skorupski, John (1989) John Stuart Mill, London: routledge.
skorupski, John (1998, 2005) mill, John stuart. in e. Craig (ed.), Routledge 
Encyclopedia of Philosophy, London: routledge. retrieved may 26, 2009, from 
www.rep.routledge.com/article/dC054seCt12
heydt, Colin (2007) ‘John stuart mill’, The Internet Encyclopedia of Philosophy, 
www.iep.utm.edu/m/milljs/htm
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Non-rational and emotional ethics – the personalist approach

this genre of moral philosophy situates the human ethic within a subjec-
tive, situational and spiritual frame. it is driven by love for the other 
– one’s neighbour. an existential strand of ethics is associated with the 
philosopher/writers Jean paul sartre and albert Camus.

Karl Jaspers (1883–1969) and Hannah Arendt (1906–1975)

Jaspers and arendt bridged the rational and the emotional in moral 
philosophy and organized a meeting point between eastern and western 
philosophical traditions. Jaspers postulated that an existential equilib-
rium or humanitas could be achieved by seeking: courage without self-
deception; personal responsibility for the consequences of actions; 
respect for the personal freedom and self-realization of the other; the 
avoidance of exploitation; and intellectual integrity and open-minded-
ness. (salamun 1998)

Charismatic voices of ethical conscience

human history is characterized by charismatic voices of ethical conscience 
that are also in the religious tradition. Karl Jaspers was intrigued by how 
monotheistic religions emerged in different parts of the world at about 
the same time. these ethical voices obviously must include sources of 
religious inspiration such as Jesus Christ, the prophet mohammed and 
Buddha. in the modern age we could cite mahatma Gandhi and nelson 
Mandela	as	significant	forces	in	a	post-colonial	genre	of	moral	and	polit-
ical philosophy. Both are admired and each had a different approach 
to	the	mobilization	of	pacifism	and	violence	as	a	method	of	protest	and	
resistance.

Martin Heidegger (1889–1976)

heidegger is admired and reviled at the same time. he is admired for the 
power of his thinking in the phenomenological tradition. he is reviled for 
how he surrendered to the power of his conclusions on time and being, 
to the point that human ethics were rendered irrelevant. heidegger 
in his life was pro-nazi and did not resist the persecution of Jewish 
academics. he also failed to politically explain his support for hitler’s 
third reich or acknowledge responsibility for neglecting to reappraise 
his failure of moral conscience during this period. heidegger’s thinking 
can be seen as a collapsing phenomenon of philosophical discourse when 
the interpenetration of binary forces such as idealism and materialism 
become	one	and	the	same.	Idealism	reified	into	materialism	can	have	a	
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frightening totalitarian impact on the human condition. it is the force 
of being predominating over ethical values and it represents the black 
hole	in	Heidegger’s	significance	as	a	moral	philosopher	of	the	twentieth	
century.

Modern analytical ethics as opposed to classical 
normative ethics

Subjectivist modern ethics

a naturalistic theory is that moral judgments are true or false and such 
judgments are reducible to natural science such as psychology. an 
emotivist theory requires that moral judgments are neither true nor false, 
but are merely expressive of the feelings of the individual.

in motivist ethical theory the rightness or wrongness of human commu-
nication depends upon the motive. Consequence theory holds that right-
ness or wrongness of human communication depends entirely upon 
the effects of the communication. subjectivism involves prescriptions of 
morality and is an argument based on human sentience. it is the class of 
egoistic argument.

Objectivist modern ethics

in objectivist ethics there can be no dispute between moral matters and 
factual matters. we have to acknowledge the things that we have to do 
even though we do not wish to. our morality has to be rooted in objective 
references. this position is reminiscent of the tension in jurisprudence 
between natural law and positivist law.

Feminist ethical and legal theory

this theory concentrates on the premise that codes of ethics and systems 
of law are often the product of a patriarchal society. Feminist theory has 
its	roots	in	the	women’s	movement	as	it	developed	and	flourished	in	the	
late 1960s and the 1970s. the general feminist approach analyses ethics 
and laws in terms of constructing, maintaining, reinforcing and perpetu-
ating patriarchy. it also looks at the ways in which this patriarchy can be 
undermined and ultimately eliminated.

Undoubtedly the media approach to reporting crimes against women, 
such as rape, is a key area for analysis. similarly the nature of intrusions 
into privacy and how they strip women of their dignity as well as sustain 
values of patriarchy generates debate and relevant analysis.
Feminist	theory	justifiably	concerns	itself	with	a	critique	of	the	inherent	

logic of media laws, the indeterminacy and manipulability of ethical 
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doctrines and the role of law and ethical regulation in legitimating partic-
ular social relations and the illegitimate hierarchies created by law and 
legal institutions.

the feminist theoretical approach involves asking the ‘woman ques-
tion’. this is determining and recognizing the experience of women in 
relation to media law and ethics. how do media law and media ethics fail 
to take into account the experiences and values that seem more typical of 
women than of men and how do existing legal and regulatory standards 
and concepts disadvantage women?

Furthermore, feminist practical reasoning employs an intellectual modus 
operandi arising from context. rather than fetishizing the text of law and 
ethical doctrine, feminist theory appreciates the differences between 
persons and values the experience of the disempowered. Feminist theory 
also considers itself to be consciousness raising. this involves elevating 
individual awareness of the collective experience of women through 
sharing their experiences of media conduct and media law, and regula-
tory enforcement.

Undoubtedly feminist theory is drawn to focusing on issues of media 
indecency and pornography as the graphic sexually explicit subordina-
tion and exploitation of women. the reporting and media narrative of 
rape, domestic violence, sexual harassment and their treatment by media 
law and regulatory agencies are relevant issues for feminist analysis.

the feminist perspective can raise interesting debates about women’s 
experiences of ethical decision making within media institutional envi-
ronments as journalist performers as well as the perspective of the female 
sensibility in being on the receiving end of media law doctrine, process 
and institutional remedies. there would be merit in investigating any 
mismatch, distortion or denial of women’s actual experiences with media 
law’s assumptions or imposed structures. to what extent are patriarchal 
interests served by this mismatch? the ensuing debate can generate ideas 
for reform that could have a socially transformative impact on the ideo-
logical frames of media ethical and legal doctrine. (Jurisprudence 2002: 
145–7)
Feminist	theorists	sometimes	seek	to	define	and	distinguish	masculine	

and feminine values. the discourse on masculine values includes identi-
fying patriarchy as characterizing the law in terms of notions of right and 
wrong and structuring legal outcomes in terms of victory, predictability, 
objectivity, deductive reasoning, universalism, notion of the abstract, 
rights and principles.

the discourse on alternative female values includes identifying notions 
of interaction, cooperation, caring, mediation and the preservation of 
relationships. the male ethic of justice can be characterized as a process 
of separation and exclusion, the logic of justice approach, the balancing of 
abstract rights and duties, individual achievement and the selection of the 
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victor or winner. an illustration of this analysis could apply to the efforts 
by the BBC news presenter anna Ford to seek a privacy remedy after a 
popular newspaper took photographs of her topless-bathing on a public 
beach, where she claimed she had a reasonable expectation of privacy. 
Both the high Court and the press Complaints Commission denied her 
a legal or regulatory ‘victory’. the adversarial context of law channelled 
her grievance into an either/or resolution that was ideologically unsat-
isfactory. the female ethic of care discourses the values of attachment 
and inclusion, conciliatory alternatives, standards of care and nurturance, 
collective responsibility, and the ethic of inclusion. (Jurisprudence 2008: 
124–57) Feminist media jurisprudence is a valuable source for restora-
tive justice remedies that avoid the application of aggressive retributivist 
remedies that can have a chilling effect on freedom of expression.

The hybrid in media jurisprudence, ethicology and 
ethicism: virtue

it could be argued that the ethical concept of the virtuous represents the 
compromise or hybridization of the morally consequentialist and deon-
tological in varying measures. Judging morality according to the value 
of the person rather than the action represents a teleos or goal of many 
modern creeds of human conscience. By deciding on a virtuous being 
and then practising virtue in terms of action, the good life may be lived, 
and this life combines sensitivity and appreciation of universal principles 
and maxims as well as the consequences of human speech and actions. 
this approach is regarded as primarily aristotelian, and in the modernist 
tradition is being acknowledged as neo- or new aristotelian. there is a 
purpose or goal of happiness common to all human beings. natural justice 
would be achieved by the attainment of a state of goodness. Conventional 
justice varies from state to state in the context of the history and impera-
tives of their respective societies. the ultimate meaning of all things can 
be understood from an examination of their different ends. (warburton 
2003: 54–6)

By avoiding extremes we learn to discover what is morally right for us 
in each problematical situation. aristotle seemed to suggest that ethics 
was more of an approximate science determined by context. the doctrine 
focuses on the cumulative harmony of an individual’s morally good traits. 
it requires the experiencing of proper desires and emotions at the right 
times, towards the right people, with the right motive and in the right 
way, rather than badly. the purpose of virtue theory in ethics is to answer 
the question ‘what is the good person?’ rather than ‘what should i do in 
order to lead the good life?’ an action would therefore be judged as right 
or wrong if it can be determined as an action which a virtuous person 
would do. (ibid.)

D
ow

nl
oa

de
d 

by
 [

Sa
ud

i D
ig

ita
l L

ib
ra

ry
] 

at
 0

6:
59

 1
3 

N
ov

em
be

r 
20

13
 



191

media JUrisprUdenCe, ethiCoLoGY and ethiCism

the new aristotelians attempt to leave the internecine and proverbial 
warfare between deontologists and utilitarians and investigate issues of 
community, moral health and welfare. this move from individualism and 
private moral dilemmas to discuss the people we ought to be is known 
as ‘virtue theory’ and has been advanced by the philosopher alasdair 
macintyre and others. he argues that instead of following Classical, 
renaissance, enlightenment, modernist and postmodernist debates that 
deracinate	 the	 certainties	 and	 confidence	 in	 subjectivist	 and	 objectivist	
moral values, we should recognize the unstoppable communitarian tradi-
tion of human society. hope lies in aristotle’s central idea that people 
should be habituated into good dispositions towards each other, so that 
moral behaviour becomes instinctive rather than determined by systems 
of ethical doctrine. (ibid.)

h.L.a. hart seems to embrace the positivist tradition as well as deon-
tological maxims with his adherence to minimum content principles of 
respect for life, property and the keeping of promises. Karl Jaspers seems 
to embrace a harmony of deontological maxims and morally consequen-
tialist precepts. he argued for existential equilibrium or humanitas that can 
be achieved by seeking courage without self-deception, personal respon-
sibility for the consequences of actions, respect for the personal freedom 
and self-realization of the other, the avoidance of exploitation, and intel-
lectual integrity and open-mindedness. in the process of analysis, it is 
apparent	that	the	tools	of	evaluation	consistently	involve	an	identification	
of objectivism, subjectivism, motivism, consequentialism and emotivism.

in all the traditions there is a commonality of codifying principles, 
norms	 and	 evaluative	 formulae	 for	human	flourishing.	A	model	 twen-
tieth-century example would be John Finnis, who articulated what he 
described	as	key	objectives	 for	human	flourishing.	As	a	 jurisprudential	
theorist, in his 1980 text Natural Law and Natural Rights he argued that 
there were normative conclusions to be derived from natural law and 
that	these	represent	a	reflective	grasp	of	what	is	self-evidently	good	for	
all human beings. he set out seven principles of practical reasonableness 
that should be used to order human life and community: 1) respect for 
life as a proto basic value; 2) Knowledge – a preference for true over false 
belief; 3) play – performances for the sake of it; 4) aesthetic experience 
– the appreciation of beauty; 5) Friendship or sociability – acting for the 
sake of one’s friend’s purpose or well-being; 6) practical reasonableness 
– using personal intelligence to choose actions, lifestyle and character; 
7)	Religion	–	the	ability	to	reflect	on	the	origins	of	the	cosmic	order	and	
human freedom and reason. (Jurisprudence 2008: 26)

another twentieth-century jurisprudential writer, Lon Fuller, created a 
code by which the construction of media laws could be evaluated and ethi-
cally determined. Fuller believed there should be principles for proce-
dural morality in law making. he argued that the purpose of law was the 
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governance of human conduct through rules formulated by eight key 
principles of law making. procedural morality in law creation required a 
legal system that was characterized by a morality of aspiration: 1) there 
must be rules; 2) the rules must be prospective and not retrospective; 
3) the rules must be published; 4) the rules must be intelligible; 5) the 
rules must not be contradictory; 6) Compliance with the rules must be 
possible; 7) the rules must not be constantly changing; 8) there must be 
a congruency between the rules as declared and published and the actions 
of	officials	responsible	for	the	application	and	enforcement	of	such	rules.	
(Jurisprudence 2008: 60–2; morrison 1997: 389–90)

Friedrich nietzsche argued for an intellectually revolutionary challenge 
to normative shibboleths by discoursing on the genealogy of morals as a 
narrative of moral relativism; in essence, recognizing morals as political, 
social and cultural constructions based on power and ideological conso-
lation in the context of materialist alienation. the notions of good and 
bad, right and wrong therefore had no universal validity because God 
was dead. in his Genealogy of Morality he wrote about the power and 
strength of resentment experienced by the oppressed. he applied the 
French word ressentiment as meaning an imaginary revenge visited upon 
the	powerful	by	the	powerless	as	their	idealistic	way	of	fighting	oppres-
sion. Consequently, the powerless suffer a false consciousness or fallacy of 
bad conscience. he pre-dated Freud by theorizing on the damage that a 
sense of guilt from frustrated instincts and inward self-torture can have 
on an individual. Bad conscience can manifest itself through asceticism 
and self-denial as a way of existence, and altruism in being helpful to 
other people for their own sakes.

Fairness is frequently cited as one of the common goals of ethical creeds 
situated in the humanitarian tradition. Fairness is often a critical multi-
plier in ethical evaluation and similar to the notions of power and toler-
ation. Fairness can be seen as a value that encompasses ideas of social 
and economic justice and equality. it is central to John rawls’s twentieth-
century ‘theory of Justice’. most of the great philosophers have interpo-
lated the idea of fairness with justice. aristotle stated that doing injustice 
is getting more than one ought and suffering injustice is getting less than 
one ought. Justice was therefore equity. to do justly was simply to be fair. 
this is transcending the idea of luck and social status and undermines 
the trite contemporary proverb articulated by many people who exercise 
power in the capitalist world that ‘Life is unfair’. whilst positivists can 
rationally argue that you cannot derive an ought from an is, it is certainly 
possible to derive an is from an ought. to do unfairness is a choice and is 
not acquiescence to an obligation in nature.

the american political philosopher John rawls authored two texts, 
A Theory of Justice (1971) and Political Liberalism (1993), that constitute 
a sophisticated theory of social justice in a capitalist world that is both 
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contractarian and libertarian. rawls argued that the most important 
quality of human beings is not their sentience but their rationality, their 
ability to make choices. he said the capacity to make choices is what deter-
mines the individual as opposed to the community. he suggests that we 
should imagine a group of a-historical human beings who come together 
to agree on a future society by engaging in a ‘veil of ignorance’. the 
process ensures the least privileged members of society will be protected, 
since everyone wishes to secure themselves from a future life of poverty. 
a well-ordered society must be characterized by structures and institu-
tions, which allow maximum scope for the individual to make choices. 
he said that it is only in a situation where individuals are capable of 
improving themselves under conditions of equality of opportunity that 
the	rational	person	may	flourish.	He	saw	the	need	to	neutralize	negative	
self-interest and at the same time recognize that human beings are also 
moral	persons	with	a	sense	of	justice.	The	first	principle	of	justice	was	the	
idea of greatest equal liberty, and these liberties include political liberty, 
freedom of speech and assembly, liberty of conscience and freedom of 
thought, freedom of the person along with the right to hold personal 
property,	and	 freedom	from	arbitrary	arrest	and	seizure	as	defined	by	
the concept of the rule of law. the second principle of justice was the 
regulation of the distribution of other primary goods in society, including 
material wealth and social, economic and political opportunities. he said 
social and economic inequalities should be arranged so that they are to 
the greatest advantage of the least advantaged (that is, the representative 
worst-off	person	–	 the	difference	principle)	and	attached	to	offices	and	
positions open to all under conditions of fair equality of opportunity – 
the principle of fair equality of opportunity. (Jurisprudence 2008: 89–97; 
popkin and stroll 1998: 109–11)

professor nick Couldry is one of the more original and pioneering 
‘new aristotelians’ theorizing on media ethics. in his 2006 monograph, 
Listening Beyond The Echoes: Media, Ethics, and Agency in an Uncertain World, 
he stated: 

media practice matters for	how	humans	flourish	more	broadly	in	an	
era where we depend on the circulation of vast amounts of socially 
relevant information, and media are vitally involved in that exchange. 
it follows that a general ethics of media practice is relevant to all of 
us.

(Couldry 2006: 125)

Couldry asks the question, how can we live, ethically and through 
media? this is an issue that judges and politicians in any society may well 
benefit	from	asking	of	themselves,	rather	than	continually	demanding	it	
of media communicators. Couldry argues that ‘ethics is a shared necessity, 

D
ow

nl
oa

de
d 

by
 [

Sa
ud

i D
ig

ita
l L

ib
ra

ry
] 

at
 0

6:
59

 1
3 

N
ov

em
be

r 
20

13
 



194

media JUrisprUdenCe, ethiCoLoGY and ethiCism

not simply an individual obligation,’ (ibid.: 140) and in the conclusion to 
his book advises people engaging with the media ethics discipline that 
‘media	ethics,	like	all	ethics,	starts	from	where	we	find	ourselves,	not	from	
where we would like to be. ethics is a framework for building consensus, 
even where none seems available.’ (ibid.)

The ethics of responding to terrorism

At	 the	 beginning	of	 the	 twenty-first	 century	 the	 catastrophic	 attack	 on	
new York City’s world trade Center and the pentagon in washington 
DC	on	11	September	2001	raised	the	issue	of	the	moral	justification	for	
the concept of ‘the just war’. the debate over the degree of proportion-
ality to be deployed in a military response to war is as old as ancient 
Greece. in Book iii of History of the Peloponnesian War by thucydides, the 
state of athens, then the equivalent of the Usa in terms of being a super-
power in the region, debated whether it should exterminate the smaller 
but terror-sponsoring state of mytilene.

terrorism is a tactic of extreme political action that deliberately avoids 
making any distinction in the targeting of combatants and non-combat-
ants. western politicians have been advancing, some would say falla-
ciously, that terrorism equates to an ideology or belief system, when in 
the historical context it is merely a tactic of war using violence to generate 
social fear, anxiety and insecurity. terrorism used to be discussed as force 
of	violence	used	by	states	and	insurgency	groups	to	wage	war	and	conflict.	
it can be argued that ‘the war on terror’ is a meaningless idea. in the 
absence of a concrete individual or collective identity that can be charged 
with terrorism in state or international jurisdictions, it is a war that has 
the potential for being one without end. the construction of ‘a war on 
terror’ led British television essayist adam Curtis to develop a thesis that 
the phenomenon’s rhetoric represented the outcome of an ideological 
struggle between the politico-religious doctrines of neo-conservatism and 
radical islamism.

in the three-part BBC television documentary series The Power of 
Nightmares: The Rise of the Politics of Fear, shown in late 2004, Curtis argued 
that the Us political ideology of neo-conservatism emanated from the 
University of Chicago’s political studies faculty, inspired by the academic 
Leo strauss. it is said to be the antithesis of twentieth-century liberalism. 
Curtis stated that neo-conservatives prescribe the export of Us democracy 
globally through the use of force; that neo-conservativism condemns the 
destructive force of liberal individualism for inevitably leading to nihilism, 
a world where nothing is true and everything is permitted. he argued 
that neo-conservatism approves the use of deceptive propaganda if it is 
the only way of securing and maintaining the goals of Us global domi-
nance. this is achieved by the assertion of powerful myths and illusions 

D
ow

nl
oa

de
d 

by
 [

Sa
ud

i D
ig

ita
l L

ib
ra

ry
] 

at
 0

6:
59

 1
3 

N
ov

em
be

r 
20

13
 



195

media JUrisprUdenCe, ethiCoLoGY and ethiCism

that may not be true and include the idea of a national destiny to battle 
against the forces of evil throughout the world. (Curtis 2004)

this idea of propagandizing a mythology that could effectively be 
based on lies appears to be heavily borrowed from plato’s myth of the 
metals. plato argued that loyalty in the ideal state could be encouraged 
by	a	magnificent	myth	or	noble	lie	about	the	origins	of	life.	He	described	
the legend of every citizen emerging from the earth fully formed so that 
residual memories of childhood and education were just a dream. the 
myth of mother earth making all citizens brothers and sisters, and God 
establishing the hierarchy of metal composition by which gold was added 
to rulers, silver to auxiliaries and bronze and iron to the workers, would 
foster	a	culture	of	contentment	in	relation	to	the	social	stratification.	Class	
membership would be an eternal given and not a positivist choice. the 
noble lie thereby engenders false consciousness that serves the interests 
of the ideal state.

Curtis explained that neo-conservatives were known as ‘the crazies’ 
during the administration of Us president George Bush senior and took 
the reins of power during the administration of his son, president George 
w. Bush. Us defence secretary donald rumsfeld and vice president 
dick Cheney have been described as neo-cons who were the architects 
of the invasion of iraq in 2003. Curtis said neo-conservatives see unbri-
dled individual freedom as the source for chaos in society because egoism 
cuts away at the bonds of national pride and unity. it is permissible to 
propagate noble lies and mythologies in order to promote social stability. 
he reported that neo-conservatives utilize techniques of black propa-
ganda and psychological warfare to exaggerate and distort reality and 
conjure controversial fantasies with an indifference to the deployment of 
mendacity. in short, they are advocates of political mischief in the social 
and political discourse. they see religion, such as Christian fundamen-
talism, as a means of redeeming the moral integrity of the country. in 
foreign policy the communist soviet Union has, post-war, been replaced 
by ‘an axis of evil’ of rogue states such as iraq, syria, iran and north 
Korea that threaten the world with an ideology of global terrorism.

it is argued that neo-conservatives were actually allies of radical islamists 
in afghanistan during the 1980s, when they joined in common cause to 
resist the presence of soviet military power. (ibid.)

Curtis’s theory contends that the political motivation for the global 
terrorist war against the Usa and its allies lay in the ideology of radical 
islamism. this is a genre of radical religious politics articulated by the 
egyptian sayed Kotb and based on the idea that Us liberal democracy 
is a decadent, imperialist and perverted doctrine centred on vulgarity, 
corruption,	 selfishness,	 lustful	materialism	 and	 immodesty.	His	writing	
and activism in egypt inspired the islamic Brotherhood and later 
informed the ideology of ayman al-Zawahiri, osama Bin Laden and al 
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Qaeda. Kotb argued that the islamic world was in a state of false conscious-
ness or Jahaliya, and that western secular barbarism was an external and 
internal threat to the muslim world. islam is being insulted on all fronts 
and	any	way	of	fighting	this	has	existential	weight	because	it	is	God’s	will	
on earth. Kotb was put on trial for treason by egyptian president General 
abdul nasser in 1965, and he was executed in 1966. the ideology sanc-
tions the killing of corrupt civilians and political leaders (who cease to 
become real muslims). non-believers are demonized and reduced to the 
status	of	kafirs/kuffars.	The	killing	of	kafirs/kuffars	would	be	acceptable	
if it shocked the populace into seeing the truth. the means of killing can 
exceed the bounds of decency, since the purpose is to achieve the sublime 
objective.

the unpleasant and potentially racist use of the pejorative name-
calling	‘kafirs/kuffars’	is	represented	in	the	findings	of	investigative	docu-
mentaries produced in the UK Channel 4 series Dispatches, ‘Undercover 
mosque’, broadcast on 15 January 2007, and ‘Undercover mosque: the 
return’, broadcast on 1 september 2008. Unlike the BBC series Power 
of Nightmares, the Channel 4 programmes can be viewed online at www.
channel4.com/4od/index.

Curtis’s theory as set out in his three one-hour documentaries is clearly 
partisan	and	open	to	the	criticism	that	it	simplifies	the	conflict	between	the	
Usa and jihadist terrorism generated by al Qaeda. the method of setting 
up neo-conservatives and al Qaeda as a binary dynamic, each perpetu-
ating	and	sustaining	the	other	in	its	conflict,	over-simplifies	a	much	more	
complex	 series	 of	 events	 and	 political	 influences.	 The	 election	 of	 the	
democratic president Barack obama in 2009, substantial changes in Us 
foreign policy, as well as the abandonment of the ‘war on terror’ rhetoric 
and tactics, begins to render the discourse out-of-date and wrong. while 
Curtis sources his opinions to authoritative studies such as Gilles Kepel’s 
Jihad: The Trail of Political Islam (2009) and professor shadia B. drury’s 
Leo Strauss and the American Right (1999), his documentary series could 
be accused of having a partial approach to the representation of neo-
conservatism. the writings of irving Kristol, for example, are much more 
complex	than	is	set	out	in	the	simplified	language	of	a	polemical	televi-
sion programme. in Neo Conservativism: The Autobiography of an Idea (the 
Free press 1995), Kristol argues that the neo-conservative is much like a 
liberal who has been mugged by reality and that the survival of modern 
democracy requires economic ideas that are expanded by political, moral 
philosophy and even religious thought.

Bin Laden and his followers argue that their war is a just one, and 
the	 collateral	 deaths	 of	 non-combatant	 civilians	 are	 justifiable.	 They	
are motivated by a religious fundamentalism that is a minority creed. 
Controversially, it could be argued that the ethical paradox of their 
position is that the indifference they have for the fate of non-combatant 
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civilians is as morally or immorally consequentialist as the total war 
ethics inherent in the atomic bombing of hiroshima and nagasaki, 
and the carpet bombing of German cities and towns during the second 
world war. the avowed objectives involved killing women and chil-
dren and the deployment of military force as a form of terrorism. on 
the other hand, in the context of the ethics of war studies, other philo-
sophical factors can be brought into the debate. they include concepts 
of retaliation, revenge and a wider contextual application of the notion 
of necessity, utility and the humanitarian goal of survival. however, the 
universal maxims of respecting the right to life and applying the prin-
ciples of fairness, justice, toleration and forgiveness cannot be excluded 
from the ethical discourse, and these principles are central to the ethical 
creed of monotheistic religions that include islam, Christianity and 
Judaism.

Case history: W.T. Stead, the Pall Mall Gazette and 
white slavery – applying the ethics of natural law, the 

Christian moral code, utilitarianism and Kant

w. t. stead pioneered popular and sensationalist campaigning jour-
nalism on moralist grounds. the cultural critic matthew arnold described 
it as ‘new Journalism’ in the may 1887 issue of the Nineteenth Century 
magazine:

it has much to recommend it [...] it is full of ability, novelty, variety, 
sensation, sympathy, generous instincts, its one great fault is that it 
is feather-brained. it throws out assertions at a venture because it 
wishes them true; does not correct either them or itself, if they are 
false; and to get at the seat of things as they truly are seems to feel no 
concern whatever.

(Griffiths	1992:	434)

w.t. stead was the focus of this polemic from the author of Culture 
and Anarchy (1867–9) because stead was the veritable apostle of new 
Journalism. on becoming editor of the London evening newspaper Pall 
Mall Gazette, stead redesigned the paper and introduced illustrations, 
larger headlines and crossheads to break up the previous drab columns 
of grey type. he introduced the concept of the interview into the english 
newspaper,	 and	 the	 first	 celebrity	 to	 be	 featured	 in	 this	 way	 was	 the	
author e.m Forster, the biographer of Charles dickens. he pioneered 
the concept of the supplements, which were called Pall Mall Gazette 
extras. stead pioneered a new style of journalism to a readership that 
was largely elitist and male, since the Pall Mall Gazette had a readership 
dominated by middle-class and aristocratic men used to picking up their 
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late-afternoon and evening paper in their central London gentlemen’s 
clubs. (Örnebring 2006: 855)

stead was also the seeker of sensational scoops, with a moral twist. he 
was, according to his assistant editor Lord alfred milner, a compound of 
don Quixote and phineas t. Barnum. what he sought to do was bring an 
element of performance to the style of popular journalism. a.G. Gardiner, 
editor of the Daily News (1902–19), observed:

english journalism had, at the end of the 19th century, reached a 
stage in which some sweeping change was imminent. it had remained 
essentially what it had been for more than a century – the vehicle of 
the thought, the interests and temper of the leisured and educated 
middle	class,	relatively	small	in	numbers	but	great	in	influence.

(Griffiths	1992:	532)

the historian G.m. trevelyan explained: ‘the number of people who 
can read is enormous; the proportion of those who are educated is small. 
the printing-press, following the law of supply and demand, now appeals 
to the uneducated mass of all classes.’ (ibid.)

it was in this context that stead challenged the snobbery and prejudices 
of a society which condemned thousands of children to prostitution in 
the brothels of the east end of London. the practice was known as white 
slavery. stead combined the language of the penny dreadful with moralistic 
conviction. he was described as a deeply religious nonconformist. Cardinal 
manning once said to stead: ‘when i read the Pall Mall every night it 
seems to me as if oliver Cromwell had come to life again.’ (ibid.)

stead saw journalism as a mechanism for changing society for the good 
and as being the agent for God’s work. By the time he published the 
series The Maiden Tribute of Modern Babylon in July 1885 he had cut his 
campaigning teeth with stories about Bulgarian atrocities in 1876–77, 
the plight and poverty of the poor of London, the need to send General 
Gordon to the sudan, the castigation of prime minister Gladstone for 
not preventing Gordon’s murder, and a campaign to modernize and 
strengthen the royal navy. his journalism had biblical zeal and the verve 
of moral sensationalism:

even in the worst days of american slavery, a negro could always call 
his soul his own. […] But into the prison-house of prostitution glares 
no ray of hope athwart the darkness of despair. its only light is the 
lurid glare of hell. perhaps even that is better than the un-revealed 
blackness of the lot from which its inmates can only escape by ceasing 
to live. the doors of their dungeon, locked, bolted and barred by the 
state, can only be opened by death.

(stead Northern Echo 1876)
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The social problem of child prostitution

the circulation of the Pall Mall Gazette had increased by 30 per cent in a 
highly competitive market for the press. the education act of 1870 had 
extended literacy and the popular market for the press to a much greater 
proportion of the working classes. Circulation meant that income and 
advertising	 revenue	 increased	 significantly.	The	 issue	of	 child	prostitu-
tion would be central to the class and cultural tensions between bourgeois 
middle-class west London and the poor districts of working-class east 
London.
The	East	End	supplied	the	sexual	products	for	the	affluent	men	of	the	

west. the bourgeois men of west London had the disposable income to 
pursue sexual desires which were exploitative and thereby attacked the 
dignity of the poor. the age of consent was so low that it was not against 
the law to have consensual intercourse with young teenage girls. despite a 
background of iconoclastic reports and campaigns for legislation to check 
the effective selling of 13-year-old girls to brothels, the passage of the 
Criminal Law amendment Bill through the westminster parliament was 
being	delayed	and	likely	to	be	sacrificed	in	the	pressure	of	other	legisla-
tive business thought to have greater priority.

anti-child prostitution campaigners Josephine Butler and Benjamin 
scott, the Chamberlain of the City of London, approached stead. he 
responded by agreeing to engage in performance journalism. he planned 
to buy a girl of just over 13 as if for an immoral purpose and then expose 
the transaction in the Pall Mall Gazette (PMG) so that the ‘public might 
know at last how simple a matter it was to debauch the innocent.’ (odle 
1938: 712)

The campaign by the Pall Mall Gazette

stead enlisted the support and cooperation of respectable religious bodies. 
the archbishop of Canterbury tried to dissuade him. dr temple, the 
Bishop of London, and Cardinal manning, the roman Catholic prelate, 
urged him to go ahead with his project. Bramwell Booth of the salvation 
army introduced him to a reformed brothel-keeper, rebecca Jarrett, who 
agreed to purchase a girl for stead. mrs Jarrett claimed that she had 
acquired 13-year-old eliza armstrong from her mother for the sum of £3. 
stead was unaware that mr and mrs armstrong had neither given their 
consent for the girl’s ruin nor had even ‘sold’ her. they were under the 
impression that she was being introduced into domestic service. he had 
made fatal assumptions in his pursuit of a sensationalist narrative in order 
to stir the moral indignation of his readers.

eliza was taken to a brothel where she was put straight to bed. since she 
had been told she was going into service with a kind gentleman she had 
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no idea of the character of her surroundings. as soon as she was asleep, 
Stead	 entered	her	 room	and	 called	 the	woman	Salvation	Army	officer	
who was waiting outside. she entered, told eliza to dress, and drove her 
straight to a nursing home where a doctor examined her and pronounced 
her to be virgo intacta. the following morning she was taken to paris and 
put into the care of the salvation army.
For	five	days	a	campaign	of	articles	headlined	‘The	Maiden	Tribute	of	

modern Babylon’ succeeded in reviving the legislation and supporting 
the political lobby to raise the age of consent to 16. the press had there-
fore successfully brought about a change in the law so as to alter social 
conditions. stead’s campaign also inaugurated the phenomenon of sensa-
tionalist competition between newspapers and it was one of his competitor 
evening papers, Lloyd’s Illustrated, which exposed the fact that eliza had in 
fact been technically abducted. popular journalism, which seeks to expose 
the hypocrisy of those in power, has a tendency to invite its own prosecu-
tion if the original charge is found to have an unlawful context.

Örnebring highlights that stead’s ‘maiden tribute’ campaign was 
unusual and socially provocative because he gave voice to prostitutes and 
their keepers:

a large portion of the ‘maiden tribute’ articles is taken up by inter-
views. the majority of those interviewed are denizens of the world of 
prostitution: prostitutes, brothel-keepers, procurers and other crimi-
nals.	All	of	the	five	articles	in	the	series	contained	lengthy	interviews	
in which the persons involved in various ways in the underage prosti-
tution racket got to speak in detail about their own activities and their 
feelings (or lack of feelings) on these activities.

(Örnebring 2006: 861)

it is also probable that stead made himself vulnerable to prosecution 
for any suspicion of unlawful behaviour on his part by allowing the PMG 
to challenge the victorian newspaper taboo of never criticizing the police 
and forces of law and order:

it criticized the police for their complicity in the business of prostitu-
tion, and it did [so] in such a way as to highlight issues of power and 
class […] this clear and unequivocal criticism of the police force (and, 
in other articles, of the justice and penal systems in general) made the 
PMG and the ‘maiden tribute’ campaign different from many other 
victorian newspapers.

(Örnebring 2006: 863)

stead was making a moralistic clarion call for reform with the cutting 
edge of iconoclastic and judgmental journalism:
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the power of police over women in the streets is already ample, not 
merely for the purposes of maintaining order and for preventing 
indecency and molestation, but also for the purpose of levying black-
mail upon unfortunates. i have been assured by a chaplain of one of 
her majesty’s gaols, who perhaps has more opportunities of talking 
to these women than any other individual in the realm, that there is 
absolute unanimity in the ranks that if they do not tip the police they 
get run in [...] a girl’s livelihood is in a policeman’s hand, and in too 
many cases he makes the most of this opportunity. to increase by one 
jot or tittle the power of the man in uniform over the women who are 
left unfriended even by their own sex is a crime against liberty and 
justice, which no impatience at markets of vice, or holy horror at the 
sight of girls on the streets, ought to be allowed to excuse.

(stead Pall Mall Gazette 1885)

Prosecution and trial

A	 high-profile	 trial	 at	 the	 Central	 Criminal	 Court	 in	 November	 1885	
continued the journalism as performance, although now with risks that few 
members of the acting profession would be prepared to take. prosecution 
and trial heightened the public sphere of his moral crusade and the rhetoric 
of	his	evidence	to	the	jury	had	all	the	hallmarks	of	Renaissance	flourish:

when i walked the streets of London and heard church bells clang-
ing to prayer to a Christian God it seemed to me too cruel to be borne 
to think that in this and that house of ill-fame there was some poor 
child, as innocent as any of your daughters, who had been ruined 
for	life.	Oh,	I	seemed	to	see,	written	up	in	letters	of	fire,	that	ghastly	
parody of Christ’s words: ‘suffer the little children [...] for of such is 
the Kingdom of hell’ [...] what i tried to do was, not to abduct a girl, 
but	to	raise	up	sufficient	sentiment	in	this	country	to	render	abduc-
tions more dangerous. that was my purpose. You know now how i 
succeeded. i admit i made many blunders, many mistakes, but all 
men are fallible. You know why i did all this, you know why Jarrett 
did it, and Booth did it, and we all did it. By your verdict, i stand or 
fall, and if in the opinion of twelve men, twelve englishmen, born of 
english mothers, and possibly fathers of english girls, if you say to 
me:	‘You	are	guilty’,	I	take	my	punishment	and	do	not	flinch.

(odle 1938: 707–20)

stead and some of his co-accused were convicted of child abduction and 
indecent	assault	arising	out	of	the	doctor	and	midwife’s	confirmation	of	
eliza’s virginity, but these were perceived as technical rather than moral 
offences. the foreman of one jury declared:
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We	find	him	guilty	of	being	deceived	by	his	agents,	we	recommend	
him to mercy, and wish to put on record our high appreciation of the 
services he has rendered to the nation by securing the passage of a 
much-needed law for the protection of young girls.

(ibid.)

it seems that stead had little doubt that the law would not be on his side 
when he took his place in the dock of the Central Criminal Court:

i had absolutely no chance of an acquittal, for i had admitted in the 
clearest possible terms that i had taken away the child, believing that i 
had purchased the consent of the mother, but i had not the consent of 
the father. the judge ruled that the consent of the mother was nothing, 
that the consent of the father was everything, and as i had admitted that 
i had never even asked for the consent of the father, the case against me 
was so clear i wanted to plead ‘guilty’ the moment that the judge ruled 
that the consent of the father was essential. i was prevented from doing 
this by my very good friend and lawyer, sir George Lewis, who through 
the whole of that memorable time rendered me invaluable service.

(whyte 1925: 184)

stead’s larger-than-life career ended in death on the Titanic in 1912. 
he was still carrying the last shilling of a dying prostitute, sent to him as a 
donation to his legal defence fund in 1885. the former prostitute rebecca 
Jarrett, who had organized the purchase of eliza armstrong and had lied 
and contradicted herself under the attorney General’s cross-examina-
tion lest she should incriminate some of her old friends in vice, lived out 
her days in the salvation army, where she was ‘loved and esteemed by 
those around her.’ (whyte 1925: 186) eliza contacted w.t. stead in later 
years. ‘she had a good husband, she wrote, and was the proud and happy 
mother of a family of six.’ (ibid.)

Applying the ethics of natural law and the Christian 
moral code

Freedom of expression has depended on the power or force of natural 
law being over and above positive or man-made law. this metaphysical 
dynamic, driven largely by the stoics, was shouldered on through the 
works of roman philosophers such as Cicero to embody the pragmatic 
idea of rule of law. the process of jurist writing accompanied the adoption 
of Christianity by the roman empire and culminated in the jurispruden-
tial work of emperor Justinian in 533.

the idea that natural law would be beyond the will of king or legisla-
ture and an unchanging framework within which man could live persisted 
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as the bulwark against abuse of power in human thinking. st thomas 
aquinas (1227–74) maintained the concept of a Christian God implanting 
in men knowledge of natural law and a will to obey it. the doctrine of two 
Swords	defined	the	dichotomy	of	secular	power	being	separate	from	spir-
itual power, as	developed	by	Pope	Gelasius	I	in	the	fifth	century.	Gelasius	
counselled against the same body or individual holding both powers and 
enthused about the advantages of the two spheres working in harmony 
with each other.

the common factor in the dynamic of power being developed at this 
time was the idea of balance, or countervailing authority to the temporal 
presence of tyranny or injustice in the everyday world. the Christian 
church interpreted the word of God on the basis that all earthly powers 
were	subject	to	divine	law	and	that	in	cases	of	conflict	the	spiritual	authority	
of the pope must be supreme over the secular power of any emperor or 
king. (morrison 1997: 64–74)

Separating secular from religious authority

st augustine (354–430) distinguished between the City of God and the 
City of the world. the foundation stones of human equality were being 
fashioned through the belief of the universal brotherhood of mankind, 
with all men being equal in the sight of God.

the concept of God’s universal law provided the ethical imperative 
for Christian heresy or unorthodoxy when power struggles concate-
nated between church and state, and religious revolts against the roman 
Catholic	 church	 itself.	Key	 figures	 in	 the	Reformation,	 such	 as	Martin	
Luther, Jean Bodin and John Calvin, wished to transfer the authority of 
supreme law making away from the roman Catholic church in rome.

sometimes the sovereign power of statehood, or residual natural law 
powers invested in a new interpretation of the Bible scriptures, provided 
the source of resistance. the right of resistance became a key issue in the 
concept that a monarch derived power from the people and could be 
called to account if the monarchy no longer deserved the allegiance of 
the people.

Followers of John Calvin rejected his theory of passive obedience when 
they found themselves in opposition to state policies on spiritual grounds. 
this was the basis upon which John Knox (1505–72) sought to maintain the 
protestant faith against the Catholic monarchy of mary stuart.

in France the protestant huguenots, and in england the Catholics, 
sought resistance authority from the notion of natural law in reaction 
to the exercise of the divine right by French and english monarchies to 
pursue religious persecution. in 1579 Vindiciae Contra Tyrannos repre-
sented	the	first	written	text	to	attempt	to	build	a	philosophy	around	the	
inalienable rights of man.
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it stated that a king or queen was answerable for the upholding of 
the natural law and the people had the right to resist any monarch who 
abused	it.	The	text	was	adopted	as	a	justification	for	the	trial	and	execu-
tion of Charles i in england and the Glorious revolution against James 
ii in 1688. (popkin and stroll 1998: 25–30)

W.T. Stead and natural law

w.t. stead takes as his moral authority a deeply held belief that there is a 
divine being who has laid down certain rules for moral behaviour and that 
incorrect conduct consists in violating them. the moral code is complex 
and varied and it is apparent that there is no homogeneous philosophy 
that can be found in one volume, but there are common factors, which 
have	been	influenced	by	Plato	through	the	interpretation	of	St	Augustine	
in the fourth century, and then by aristotle through the interpretation by 
st thomas aquinas in the thirteenth century.

Christian ethics have developed from the absolutist proscriptions of the 
decalogue (ten Commandments). the Christian church developed its 
social and political role through history. the doctrine of immortality, the 
respect for asceticism, the preachings of Christ as the expression of divine 
will, the establishment of Christian ethical theory, followed by casuistry 
or codes on conduct conducive to goodness and conduct conducive to 
badness, led to an overall creed which was objective and authoritarian.

the exhortations on what was good and bad were infallible because 
the	code	was	regarded	as	the	expression	of	God’s	will.	The	identifica-
tion of God’s will would depend on whether the emphasis was on the 
written scriptures of the Bible, the proclamations of the church as the 
vicar of God, or the consultation of the individual with God through 
conscience. (ibid.)

the moral imperatives of w.t. stead were derived from a body of ethics 
which can be regarded as pre-eminent in the two-thousand-year history 
of	Western	civilization.	Furthermore,	its	influence	has	spread	around	the	
globe through missionary work, trade and evangelism. stead’s position 
was that although the law as it stood in his time did not prohibit prostitu-
tion	by	girls	aged	between	13	and	15,	the	activity	was	a	moral	defiance	of	
God’s will. he was equating immorality with spiritual disobedience.

however, could stead’s reliance on God’s will be sustained by the argu-
ment that it was ordained from a God who was sui generis good? if the 
world represented God’s will, how could it be good when it tolerated such 
evils as young girls being sold by their parents into white slavery to be used 
as sex commodities by paedophiliac men riddled with venereal diseases? 
Surely	 the	 goodness	 of	 God	 was	 not	 unqualified?	 Notwithstanding	
this theological paradox, who was to decide the conscience that really 
expressed God’s will? would it be the conscience of w.t. stead? would 
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it be the conscience of the director of public prosecutions, the judge, or 
the jury?

stead abandoned ethical constraints of moderation and indifference to 
campaign by public accusation and moral condemnation. in doing this 
he behaved dramatically and cast himself in the role of an actor within 
the plot of the inhuman and immoral activity he sought to expose and 
outlaw. whether or not he knew that the 13-year-old girl had been sold 
to him without her parents’ permission, he had willingly proceeded 
to buy a young girl by pretending to be an agent in the trade of child 
prostitution.

even though he was acting with the approval of two Christian church 
leaders for the overall purpose of changing the law by agent provocateur 
journalism, he was buying another human being through a performance 
of deceit, subjecting the young girl to an intimate medical examination, 
reckless as to whether her parents approved or not, and removing her to 
another country, reckless as to whether her parents approved or not.

W.T. Stead and Spinoza

the carelessness and rashness of his desire to manipulate public opinion 
and	political	consensus	to	bring	about	a	change	in	the	law	for	the	benefit	
of young children lays him open to the charge of using unethical means 
to achieve an ethical end. Furthermore it can also be argued that his goal 
could	not	be	isolated	as	a	spiritual/ethical	fulfilment	because	the	process	
of sensationalist new journalism involved	the	commercial	profits	of	record	
sales of the Pall Mall Gazette.
W.T.	Stead	may	be	able	to	derive	moral	justification	for	his	tactics	from	

the philosophy of Baruch de spinoza, otherwise known as spinoza (1632–
77). spinoza’s position on ethics could be held to be contradictory. he was 
both rigid determinist and relativist. this means that the key to moral 
happiness in stead’s conduct is relating the means of action to the circum-
stances. Certainly the reports of w.t. stead’s acceptance of the inevitable 
fate that his actions brought upon him demonstrates strong aspects of 
spinoza’s belief that the happy life consists in recognizing that all events 
are determined, and emotionally accepting this fact.

riches, fame and sensual pleasure may not be inherently worthwhile, but 
they may be a means to make life happier. in the course of the campaign 
‘the maiden tribute of modern Babylon’, was it the case that w.t stead 
understood the limits of human power and did he emotionally accept that 
all events are determined? if this were the case, then spinoza would have 
probably concluded that stead had led the good life. his attitude had 
accepted that events had been determined by natural laws. humanity is 
not free, and at the same time things are not good or bad in themselves, 
but only in relation to someone or circumstances.
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Far from being ruined by what the law, parts of the establishment and 
public opinion regarded as his legal and ethical mistakes, w.t. stead 
liberated himself from fear, anxiety and unhappiness by making his own 
decisions, shared by many, about the relative goodness or badness of what 
he had done.

For stead, the wrong was realized through hindsight and retrospective 
knowledge. whatever punishment his society meted out was more than 
compensated for by the ultimate goal of changing the law and outlawing 
a practice that brought misery and degradation to thousands of chil-
dren. w.t. stead was effectively liberated from the emotional slavery 
afflicting	his	 critics.	The	manner	of	his	death	on	 the	Titanic is perhaps 
another aspect of his spinozan dignity.

the ethical weakness of spinoza’s philosophy is that the broad view 
of deciding good and bad in the context of eternity on relativist terms is 
the lack of certainty about human judgment. w.t. stead may have been 
certain about the relativist goodness and badness of the tactics by which 
he sought to expose evil through journalism for the purpose of parlia-
mentary	reform	for	a	greater	good.	However,	others	may	be	 justifiably	
concerned about the extent to which unlawful behaviour in the quest for 
a perceived greater good, on balance, creates a greater badness through 
the means adopted.

Applying utilitarianism

the utilitarian approach established by Jeremy Bentham and John stuart 
mill sets out an objective principle for determining when a given action 
is right or wrong. how does the stead case fare when scrutinized by the 
principle of utility that an action is right insofar as it tends to produce the 
greatest happiness for the greatest number? the criterion for evaluation 
is undoubtedly the importance of consequences from the actions deter-
mining rightness or wrongness, and not the motive. Bentham had even 
gone so far as to establish a hedonistic calculus to measure the amount of 
pleasure and pain that an act causes. in the end, the utilitarian equation 
should separate the rightness or wrongness of an action from the good-
ness or badness of the agent performing the action.

in the case of w.t. stead the distress and humiliation to the parents of 
the 13-year-old girl bought by the newspaper editor in his campaign, and 
the potential harm caused to the young girl from being inside a brothel 
for less than a night and then intimately examined by a doctor, were 
minor social infractions compared to the greater social good of parliament 
passing a law which raised the age of consent and criminalized the selling 
of children into prostitution, the people who ran the brothels, and the 
men who sought to make a sexual commodity out of girls aged between 
13 and 15.
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it could be argued quite strongly that w.t. stead would have merited 
a utilitarian acquittal. when 13-year-old eliza armstrong had grown up 
and had become a mother herself she wrote to him expressing thanks for 
his actions and absolving him of any suggestion that his actions had done 
her any harm.
One	weakness	of	utilitarian	evaluation	is	that	it	is	difficult	to	assess	all	

the consequences of an action. if the effects cannot be taken into account, 
the morality of applying utilitarian concerns is practically useless. if moral 
judgment	is	then	qualified	by	determination	of	probable	effects,	then	the	
principle becomes subjective rather than objective.
Another	 flaw	 of	 utilitarianism	 is	 that	 it	 violates	 the	 common-sense	

value that morality can only be determined by consideration of motive 
or, to use the Latin legal phrase, mens rea. the question posed by the case 
history analysed is this: if w.t. stead was deriving perverted and sexual 
pleasures by acting out the role of pimp and commissioning the intimate 
examination of a 13-year-old girl, utilitarianism establishes a world where 
everybody acts out reverse and evil motives and yet their acts turn out 
to	 be	 socially	 desirable	 because	 the	 consequences	 are	 more	 beneficial	
than harmful. would not this kind of world be repugnant? the paradox 
of utilitarianism is that it encourages a social environment made up of 
people whose actions are good but whose motives are evil.

a more feminist reading of ‘the maiden tribute’ narrative, by Judith 
walkowitz, suggests that it is more than possible that w.t. stead’s motives 
and interests developed a moral ambiguity:

in most of these interviews, young girls appear as innocent inform-
ants, simpleminded in their storytelling. Yet every now and then 
stead reversed the direction of erotic energy, presenting himself as 
unnerved by the presence of a little ‘brazen-faced harlot’ masquerad-
ing as a femme fatale.

disequilibrium and excess shaped stead’s account of the double 
life and took its toll on the investigator. For he seems to have gone 
over the edge in his attempt to authenticate and document criminal 
vice. two eerie features of his narrative soon become apparent: the 
readers were shown London’s inferno through stead’s elite gaze, and 
exploration led stead into actual impersonation of a minotaur. in 
order to prove to the public how easy it was to procure a young girl, 
stead obtained one himself.

(walkowitz 2000: 101)

walkowitz argues that stead’s journalism ‘ushered in a new epoch of 
mass-market fantasies and desires. […] he had metamorphosed into a 
compulsive voyeur and chronicler of sexual commerce. […] this meta-
morphosis	demonstrates	 the	 affinity	between	 the	 two	 literary	genres	of	
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melodrama and pornography.’ (walkowitz 2000: 96–7) a close reading of 
stead’s account of buying his 13-year-old virgin, whom he called ‘Lily’, can 
elucidate the suspicion that stead’s ardour for the campaign was driven by 
an excess of erotic enthusiasm. his account is set out in table 2.5.

Table 2.5 Pall Mall Gazette 6 July 1885

A child of thirteen bought for £5

Let me conclude the chapter of horrors by one incident, and only one of those 
which are constantly occurring in those dread regions of subterranean vice in 
which	sexual	crime	flourishes	almost	unchecked.	I	can	personally	vouch	for	the	
absolute accuracy of every fact in the narrative.

at the beginning of this derby week, a woman, an old hand in the work of 
procuration, entered a brothel in _ st., m_ kept by an old acquaintance, and 
opened negotiations for the purchase of a maid. one of the women who lodged 
in the house had a sister as yet untouched. her mother was far away, her father 
was dead. the child was living in the house, and in all probability would be 
seduced and follow the profession of her elder sister. the child was between 
thirteen and fourteen, and after some bargaining it was agreed that she should 
be handed over to the procurers for the sum of £5. […]

The	next	day,	Derby	Day	as	it	happened,	was	fixed	for	the	delivery	of	this	
human chattel. But as luck would have it, another sister of the child who was 
to be made over to the procurers heard of the proposed sale. she was living 
respectably in a situation, and on hearing of the fate reserved for the little one 
she lost no time in persuading her dissolute sister to break off the bargain. when 
the	woman	came	for	her	prey	the	bird	had	flown.	Then	came	the	chance	of	
Lily’s mother. the brothel-keeper sent for her, and offered her a sovereign for 
her daughter. the woman was poor, dissolute, and indifferent to everything but 
drink. the father, who was also a drunken man, was told his daughter was going 
to a situation. he received the news with indifference, without even inquiring 
where she was going to. the brothel-keeper having thus secured possession of 
the child, then sold her to the procurers in place of the child whose sister had 
rescued her from her destined doom for £5 – £3 paid down and the remaining 
£2	after	her	virginity	had	been	professionally	certified.	The	little	girl,	all	
unsuspecting the purpose for which she was destined, was told that she must go 
with this strange woman to a situation. […]

The	first	thing	to	be	done	after	the	child	was	fairly	severed	from	home	was	to	
secure	the	certificate	of	virginity	without	which	the	rest	of	the	purchase-money	
would not be forthcoming. in order to avoid trouble she was taken in a cab to 
the house of a midwife, whose skill in pronouncing upon the physical evidences 
is generally recognized in the profession. the examination was very brief and 
completely satisfactory. But the youth, the complete innocence of the girl, 
extorted pity even from the hardened heart of the old abortionist. ‘the poor 
little thing,’ she exclaimed. ‘she is so small, her pain will be extreme. i hope you 
will not be too cruel with her’ – as if to lust when fully roused the very acme of 
agony	on	the	part	of	the	victim	has	not	a	fierce	delight.	To	quiet	the	old	lady	the	
agent of the purchaser asked if she could supply anything to dull the pain. she 

Continued overleaf
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at the trials held in the Central Criminal Court, walkowitz suggests, 

the most unsensational and uncontroversial witness was the muted 
child victim of the “maiden tribute,’ eliza armstrong. overall, eliza 
showed remarkable self-possession in recounting her story, which 
largely paralleled the ‘maiden tribute,’ even to the point of casting 
the brothel scene in a matter-of-fact manner very different from 
stead’s voyeuristic perspective.

(walkowitz 2000: 107)

one of the tragic ironies of stead’s campaign is that although it was 
instrumental in securing the passage of the Criminal Law amendment 

produced a small phial of chloroform. ‘this,’ she said, ‘is the best. my clients 
find	this	much	the	most	effective.’	The	keeper	took	the	bottle,	but	unaccustomed	
to anything but drugging by the administration of sleeping potions, she would 
infallibly have poisoned the child had she not discovered by experiment that 
the liquid burned the mouth when an attempt was made to swallow it. £1 1s 
was	paid	for	the	certificate	of	virginity	–	which	was	verbal	and	not	written	–	
while £1 10s more was charged for the chloroform, the net value of which was 
probably less than a shilling. an arrangement was made that if the child was 
badly injured madame would patch it up to the best of her ability, and then the 
party left the house.

From the midwife’s the innocent girl was taken to a house of ill fame, no. _, 
p_ street, regent-street, where, notwithstanding her extreme youth, she was 
admitted without question. she was taken up stairs, undressed, and put to 
bed, the woman who bought her putting her to sleep. she was rather restless, 
but	under	the	influence	of	chloroform	she	soon	went	over.	Then	the	woman	
withdrew. all was quiet and still. a few moments later the door opened, and the 
purchaser entered the bedroom. he closed and locked the door. there was a 
brief silence. and then there rose a wild and piteous cry – not a loud shriek, but 
a helpless, startled scream like the bleat of a frightened lamb. and the child’s 
voice was heard crying, in accents of terror, ‘there’s a man in the room! take 
me home; oh, take me home!’ […]

and then all once more was still.

that was but one case among many, and by no means the worst. it only differs 
from the rest because i have been able to verify the facts. many a similar cry will 
be raised this very night in the brothels of London, unheeded by man, but not 
unheard by the pitying ear of heaven –

For the child’s sob in the darkness curseth deeper

than the strong man in his wrath.

Sources: eckardt et al. 1988: 254–5; transcript and facsimile of original 
newspaper at www.attackingthedevil.co.uk/pmg/tribute/mt_page2.php
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act and raising the age of consent for young women, another muckraking 
journalist was able to take advantage of the intense moral panic of sexual 
morals. henry Labouchère waged an equally successful campaign to 
persuade parliament to make homosexual relations in a public or private 
place a criminal offence. as eckardt, Gilman and Chamberlin so rightly 
observed, ‘it was recognised only later that the phrase “or private” was 
an invitation for blackmail.’ (von eckardt et al. 1988: 259) parliament’s 
reforming zeal would also seal the fate of oscar wilde and condemn 
him to two years on the treadmill of reading Gaol. these consequences 
highlight a reverse issue about immorally motivated utilitarianism. the 
proverb ‘the pathway to hell is paved with good intentions’ applies to 
situations where good and honourable motives can be combined with 
actions and words producing consequences that bring more unhappiness 
to a greater number of people.

stead’s melodramatic adventures in London’s twilight zones, and sensa-
tionalist rabble-rousing mixing classical mythology with the sleaze of the 
penny dreadful had hardly brought good fortune and prosperity to the 
armstrong family. walkowitz observes that stead’s wanderings among the 
denizens of London’s brothels may well have awakened a dimension of 
his psyche that would not accord with the Kantian ‘Kingdom of ends’:

Despite	his	self-justifications,	considerable	evidence	exists	that	Stead	
had confused his part as well, both by misrepresenting what Jarrett 
had told him and by identifying too closely and enthusiastically with 
the villain role. By his own admission, he was in an extreme state of 
excitement the weeks he was exploring the London inferno. ‘i had 
been visiting brothels and drinking champagne and smoking, which 
i was not used to, and was very excited’ […] he seemed to be ‘playing 
with	fire’	–	inventing	scenarios	that	implicated	him	in	illicit	sexuality	
yet masked his involvement and permitted him to draw back at the 
last minute.

(walkowitz 2000: 113)

Kant and the deontological

the application of Kantian ethics introduces a fundamentally different 
framework of moral evaluation. the individuals being considered have 
to be rewarded proportionately to their virtue. moral value is determined 
by distinguishing acts done from inclination and acts done from a sense 
of duty; otherwise known as deontological obligations. Kant’s position 
on ethics is complex and subtle, but the imperative at the heart of his 
approach is that a person acts morally when feelings and inclinations are 
suppressed	for	the	overall	purpose	of	 fulfilling	obligations.	The	obliga-
tion or duty is the ought and the inclination is the taste or like.
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an example of the exact subtlety in Kant’s approach to ethics is the impor-
tance of the difference in preposition between acting in accord with duty and 
acting done from duty. the latter is moral. the former is not. the essence of 
morality lies in the motive from which the act is done. as Kant said: ‘nothing 
can possibly be conceived in the world, or even out of it, which can be called 
good	without	qualification,	except	a	good	will.’	(Popkin	and	Stroll	1998:	44)	
Kant distinguishes between prudential action and moral action:

there are duties, therefore to which life is much inferior, and in order 
to	fulfil	them	we	must	evince	no	cowardice	in	regard	to	our	life.	The	
cowardice of man dishonours humanity, and it is very cowardly to set 
too	much	store	by	physical	life.	The	man,	who	on	every	trifling	occa-
sion is exceedingly fearful of his life, strikes everyone as very ridicu-
lous. we must await our death with resolution. there is little worth in 
that which there is greater worth in treating with disdain.

(Kant 1997: 150)

For Kant, free actions are good in the virtue of the intention:

small will and great capacity is less morally good even in great benefac-
tions. Great will and small capacity is morally better, even in benefac-
tions that are small. we also esteem moral acts, not by their physical 
effects, but for their own sake, even when they are self-interested, and 
not always when disinterested […] cultivation of the moral feeling 
takes precedence over the cultivation of obedience.

(Kant 1997: 4, 7)

the Kantian approach to w.t. stead would probably conclude noble 
and moral motives. whilst Kant’s absolutist position would question 
any	financial	acquisition	of	a	human	being,	there	is	enough	evidence	to	
perceive that stead’s motives were predicated on moral action, goodwill 
and a moral respect for duty.

when subjected to the standard of his actions being judged in the light 
of how they would appear if there were universal laws, again, there is an 
argument that stead acquits himself. has he lied for expediency? there 
is little evidence that he has. according to the Kantian categorical impera-
tive, the stricture on honesty in human communication and behaviour 
means that the journalist should never lie, since if lying were to become 
a universal law, all human relations based upon trust and the keeping of 
promises would become impossible. Journalists should only ‘act on that 
maxim whereby thou canst at the same time will that it should become a 
universal law.’ (popkin and stroll 1998: 46)

the aphorism ‘do unto others as you would have them do unto you’ 
is echoed in Kant’s declaration: ‘so act as to treat humanity, whether in 
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thine own person or in that of any other, in every case as an end withal, 
never as a means only.’ (ibid.) Kant’s approach to ethics provides phil-
osophical bedrock for the principle that everyone is created equal and 
should not be discriminated against before any law. in every dispute in 
the courts each individual must be accorded equal value in the adversarial 
battle. Kant’s Lectures on Ethics provide a route of justice so that morality 
is predicated by motive and at the same time morality is more objective 
than subjective inclination or preference. Consequences are contextual-
ized by respect for duty. w.t. stead made a mistake, but he was motivated 
by deontological imperatives and his behaviour throughout had been 
universalized by consistency.

Discursive debate: media decision making when 
‘terrorists’ use the Internet to torture and execute 
their ‘enemies’ and the problem of broadcasting 

human suffering and death

how would you apply the Kantian deontological and John stuart mill 
utilitarian ethical positions in relation to the debate over whether UK 
broadcasters should have censored the terror videos of iraq kidnap victims 
Kenneth Bigley and margaret hassan in 2004? how would other ethical 
doctrines support this analysis? media ethicology, media jurisprudence 
and media ethicism are large subjects and the question invites the concen-
tration and focus on two contrasting ethical doctrines articulated by the 
major philosophers: immanuel Kant, who is regarded as a deontologist, 
and John stuart mill, who is regarded as an altruistic utilitarian. the 
debate invites you to imagine you are the editorial decision makers for 
global television news services on how much material you are prepared to 
broadcast, or whether to broadcast any of the material at all.

it is very apparent that applying these doctrinal positions brings little 
respite in the thoroughly uncomfortable ethical decisions that news 
broadcasters had to take when the kidnappers of Kenneth Bigley and 
Margaret	Hassan	tortured	their	victims	and	filmed	their	terror	for	release	
on the internet. the moral discourse engaged when the media is obliged 
to engage in the making and breaking of news about violence has been 
eloquently explored by Jean seaton in Carnage and the Media (2005). seaton 
sought to celebrate news rather than attack it and recognize that ‘princi-
pled, honest reporting is not an incidental, but an essential, part of a free 
society.’ (seaton 2005: 296) she acknowledged that news is not a cold and 
mechanical reproduction of the ciphers of violence, but ‘hot and living – a 
great	artistic	backcloth	to	twenty	first	century	life,	the	substance	of	which	
determines the choices we make and how we live our lives.’ (ibid.)
Mr	Bigley’s	execution	by	beheading	was	filmed	and	transmitted	on	the	

Web.	Mrs	Hassan	was	shot	to	death	and	the	event	was	also	filmed.	How	
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should the decision to publish these victims’ pleas, torture and deaths 
be determined ethically? should the journalist evaluate and give priority 
to the consequences of publication in terms of any good that could be 
achieved, i.e. keeping the hostages alive, exposing any political injustice 
brought about by British involvement in the invasion and occupation of 
iraq; or in terms of the harm that would arise, i.e. the humiliation and 
indignity to the victims, the emotional agony and distress to their families, 
giving the terrorists ‘the oxygen of publicity’ and serving their propa-
ganda objectives?

the UK Conservative government under prime minister margaret 
thatcher imposed a broadcasting ban in 1988 on the inclusion of sound 
from members of proscribed terrorist organizations in northern ireland. 
as a result, anybody from the provisional ira or its political wing, sinn 
Fein, could be shown in vision on television but could only be heard by 
way of actors’ ventriloquism. the ban had the effect of substituting the 
voices of politicians such as Gerry adams and martin mcGuinness, who 
have become part of northern ireland’s political establishment following 
the Good Friday agreement peace process. david pannick QC repre-
sented six broadcast journalists and a viewer who attempted a legal 
challenge that was unsuccessful in the house of Lords and the then in 
european Commission of human rights at strasbourg. the european 
judges considered that the ban was a limited extent of interference with 
free speech and gave weight to the importance of measures to combat 
terrorism. mr pannick argued that there was no logic behind gagging 
terrorists’ empty rhetoric:

margaret thatcher wished to deny terrorists ‘the oxygen of publicity’. 
the case against the ban was, and remains, overwhelming. if broad-
casters cannot question the supporters of violence on camera, with the 
sound turned on, the public is denied information which will assist it 
to understand the intricacies of political debate, and the poverty of 
the political thinking of the terrorist cannot easily be exposed to the 
viewer. the ban was based on an assertion which the home secretary 
was unable to substantiate in fact: that the apologists for terrorism 
had previously been given easy access to the airwaves to intimidate 
others. the directives to the broadcasters unacceptably implied that 
those who watch television and listen to the radio need protection 
from free speech because they are unable to exercise their critical 
faculties to reject the feeble attempts of terrorists and their support-
ers to justify their evil conduct.

(pannick The Times 1994)

should the journalist evaluate and give priority to the truth of the reality 
of what the hostage videos represent, and investigate the motivation of 
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the auteurs of these macabre and shocking productions? the risk of 
censoring the content of the videos was that the broadcasters would be 
effectively covering up, or lying about, the reality of what was happening 
to the captives and the impotence and ineffectiveness of British military 
security in iraq. they represented graphic evidence that the British and 
United states military presence in iraq was powerless to effectively protect 
their own citizens working in the country.

such censorship could be considered meaningless in the context of 
a generally unregulated and uncensored internet, where all the terror 
videos could be seen by anyone. it is important to appreciate that the 
internet is capable of being censored. Countries with authoritarian 
governments, such as China, Cuba and saudi arabia, apply laws and tech-
nology controls to block access to urls and servers. the media messaging 
by internet, and the willingness of middle east satellite news broadcasters 
to use more of the content of videos than do their western counterparts, 
were further indications of the powerlessness of the west to censor and 
control the representation of the fates of mr Bigley and mrs hassan. even 
though it could be argued that isps had an ethical as well as legal duty to 
ensure that any sites providing this footage were blocked and removed 
electronically, the censorial reach of the British government was not fully 
transnational. the internet can be said to have no borders, but the writ 
of national regulatory and legal jurisdiction extends no further than the 
end of the Channel tunnel.

Furthermore, any decision to broadcast the footage could have been 
motivated by the desire to exploit the voyeuristic sensationalist/entertain-
ment value of the horror content and, as this motive is immoral/amoral, it 
is	arguable	that	there	can	be	no	justification	for	publication.	How	does	the	
virtue ethical doctrine apply in these circumstances? does the journalist 
believe that the best approach would be a morally consequentialist posi-
tion in which the editor endeavours to reconcile the reporting of the story 
in terms of responsible news values, without giving victory to the prop-
aganda objectives of either the hostage takers or the United Kingdom 
government?

any decision by media organizations to cooperate with governments in 
media ‘black-out’ arrangements is fraught with moral philosophical and 
political philosophical dilemmas, as was evidenced in the row over prince 
Harry’s	deployment	 as	 a	 young	British	Army	officer	 to	Afghanistan	 in	
2007–8. whose interests were being served? while nobody in the media 
wished to be responsible for putting at risk the lives of prince harry and 
any of his fellow soldiers, was it a case of the media being subtly or coinci-
dentally manipulated by the British ministry of defence through offers of 
special access and coverage when the news was eventually released? as it 
happened,	the	information	first	leaked	to	an	Australian	magazine	whose	
publication was overlooked by the world’s media, and then blown on the 
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Us news website the drudge report, whose pervasiveness and global 
reach inevitably resulted in the prince’s premature recall to Britain.

on close analysis, the subject is rather similar to the debate over media 
decision making in relation to hostage videos. the ethics are bound up 
with ambiguities and dilemmas rooted in differing and unequal power 
relationships.

hugh miles poignantly observes that there has been an exponential 
growth of arab-speaking media, but no concomitant diminution in the 
democratic	deficit	of	ordinary	Arab	citizens:

power in the arab world remains concentrated in the hands of the 
same individuals and small elite groups who have handled matters 
of state for decades. not one leader of an arab nation has been fairly 
and freely elected; indeed, no other region in the world – not even 
sub-saharan africa – has such a poor record. most arab governments 
still regard the media as a handy tool for packaging and falsifying 
information for their public. By evoking emergency state laws they 
can shut down dissenting newspapers and arrest journalists as they 
like. arab press unions, like arab opposition political parties, are 
prevented from growing strong. ‘the media,’ wrote the arab poet 
ahmad matar, ‘is a means of torture.’

(miles 2005: 329)

Jason Burke, the author of Al Qaeda: The True Story of Radical Islam 
(2007), has explored the issues of propaganda and power raised by the 
jihadist torture and execution videos through his book, a BBC televi-
sion documentary Channel Terror (Burke 2005) and a feature newspaper 
article in the Observer ‘theatre of terror’ (Burke 2004). in his book Burke 
analyses the use of postmodernist media culture by the Jordanian abu 
musab al-Zarqawi, who ‘showed a combination of unrivalled brutality 
– executing several hostages by knife – and a talent for media manipu-
lation – rapidly and effectively ensuring the broadcast of the atrocious 
images of the executions by internet and video.’ (Burke 2007: 274–5) in 
his Observer article Burke breaks down the complex cultural motives and 
objectives in creating information terrorism as a genre of propaganda of 
the deed. the productions, sometimes highly sophisticated in their use of 
digital software and editing, are addressing different spheres of audience 
reception:

a kidnapping obeys the classical tragic dramatic structure, with a star-
tling	opening	scene,	a	series	of	well-defined,	almost	ritualized	passag-
es, and then a cathartic dramatic ending. Last year [2003] Chechen 
terrorists actually took over a theatre, acting out their drama on a 
real stage. in mrs hassan’s case, the stage is a house in Falluja and the 
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proscenium arch is our television screen. mrs hassan’s killers imagine 
the audience for their carefully constructed drama in two parts: the 
muslim world in the stalls, the west in the cheap seats. the aim is to 
challenge both parts, provoking a different response in each.

(Burke Observer 2004)

it can be argued that the ethics behind the making of the execution 
videos and their transmission on the asymmetric world wide web has 
no relevance at all to the religion of islam. islam is a religion steeped 
in the ethics and grace of mercy, forgiveness, human compassion and 
hospitality. the muslim Council of Britain unreservedly condemned the 
kidnappings, stating that these actions were contrary to all the teachings 
of the Qur’an. the Council sent a delegation to iraq to try to negotiate mr 
Bigley’s release. Yet the television documentary Channel Terror,	filmed	at	
the shatila palestinian refugee camp in Beirut, a place described by Jason 
Burke as ‘wired’, where the people are ‘switched on, clued up and very 
much plugged into the digital multi-media age’ (Burke 2005), offered up 
a symbol of the moral ambiguity generated by a material and imagina-
tive construction of war between the west and the arab world. a young 
muslim man dressed in military fatigues talked about islam and stated: 
‘it is not allowed to kill innocent people, but the americans are not inno-
cent people. they are thieves and rapists.’ (ibid.) Burke said he found 
an intense and enduring debate throughout the muslim world about 
the rights and wrongs of terrorism, suicide bombs, hostage and execu-
tion	videos,	and	television	channels	 that	provided	the	first	and	explicit	
conduit for terrorist digital propaganda. it was engaged with a far greater 
complexity of ethical and political discourse than was being represented 
in the west.

miles argues that the media is:

too often an agent of recrimination and hate. in serving its viewers, the 
media on both sides aggravates the differences between two cultures, 
while	 significant	 communication	 between	 the	 two	 camps	 remains	
minimal. when americans and arabs meet one another, they shake 
hands, do business and interact, but they do not communicate in any 
meaningful way. the most famous arab muslim in america [and the 
same could be said in Britain] is probably osama bin Laden.

(miles 2005: 389)

the purpose and context of the debate was and remains power and the 
extreme use of information as terrorist power. the dissemination on the 
internet invades western space in a manner that cannot be controlled or 
censored:
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what the execution videos have done is take our technology, the 
spearhead of our invasion, and turned it back on us – exactly as the 
high-tech passenger jets that so epitomize the modern world were 
turned on new York. and we don’t like it. we are used to control-
ling the output on our screens. indeed every development with the 
media in recent years has been aimed at increasing our control over 
the material we watch. now, suddenly someone else is manipulating 
us, placing material in our way that is deeply challenging and won’t 
just go away.

(Burke Observer 2004)

another BBC television documentary series, The New Al-Qaeda, written 
and presented by peter taylor in 2005, argued that the internet was now 
the opportunity for ‘jihad.com’. the BBC said his series discovered ‘how 
bloodthirsty videos are made in iraq and circulated by webmasters in the 
UK and elsewhere, in an underground broadcasting network […] the 
web has become a secret and safe means of communication, as well as an 
inexhaustible online library of training manuals and information on how 
to carry out terrorist attacks.’ (taylor 2005). the assistant producer of the 
series, matt Cottingham, wrote:

the internet is swarming with websites that triumph al-Qaeda’s 
propaganda. and if you dive beneath the surface of the rhetoric you 
quickly	find	 its	online	caliphate	–	a	virtual	 safe	haven	for	al-Qaeda	
that allows it to recruit, train, fund, raise and mobilize. here is the 
lifeblood that is driving the new al-Qaeda after the Us razed its train-
ing camps in afghanistan. videos showing how to make suicide vests, 
build mortar bombs, carry out hijacking, build homemade explosives 
– the list of resources online is endless. it is now possible to learn how 
to prepare for jihad (holy war) against the west from the safety and 
security of your own bedroom.

(Cottingham 2005)

Jason Burke’s documentary Channel Terror presented an array of 
broadcasting	news	 executives	who	 reflected	on	 the	difficulties	 of	using	
the terrorists’ propaganda videos. all were aware of how inclusion on 
their broadcast services added to the exploitation of the suffering of mr 
Bigley and mrs hassan. professor stewart purvis, a former editor and 
chief executive of itn, acknowledged the uncomfortable reality of televi-
sion news often being entertainment through excitement:

the slightly uncomfortable feeling for television journalists is that at 
the heart of television journalism is excitement and the excitement 
in part comes from graphic images which create emotional responses 
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amongst viewers and even, of course, amongst the journalists them-
selves. so it’s always a slightly embarrassing moment to be in a news-
room when somebody says: ‘there’s a train crash,’ and somebody 
replies ‘oh, that’s very interesting, that’s very exciting. how many 
dead?’ something you would not do in polite society.

(Burke 2005)

the veteran Channel 4 newscaster Jon snow was anxious that British 
television journalism was too censorious:

who are we to say ‘we’ve seen it, but you can’t. and it’s not good for 
you to see it. it’s not right because you’ve been manipulated just as 
we have been manipulated.’ […] Yes we are too timid and we do keep 
the worst of it from people. […] and i think we do sanitize war. But 
we have a real problem. one is that where in the old days, even when 
I	started	reporting,	you	were	one	pair	of	eyes	in	the	field	on	behalf	of	
the viewer and you could take them through what had happened in 
that immediate instance; now you are getting it straight off the global 
media village. and so in a sense it is almost voyeuristic.

(ibid.)

roger mosey, head of BBC television news between 2000 and 2005, 
observed:

there’s a big ethical debate among journalists about whether we were 
doing the terrorists’ work for them. […] it is one of the liberations of 
the digital age that there is no censorship and people can essentially 
seek out material they want. But what we are doing is deciding what 
we show to 30 million viewers in the UK and what we put on their tv 
screens at six o’clock when kids are watching or at ten o’clock as the 
considered news of the day. and we have to take a different decision 
from simply material you can seek out on the internet if you abso-
lutely have got the will to do so.

(ibid.)

ahmed sheikh, editor-in-chief of al Jazeera television explained:

we have a different perspective. we treat things differently. we have 
the courage to put out the sort of pictures, the explosions and attacks 
against Us forces because no one else does that. and we do it because 
we believe that without this component the picture would not be 
complete.

(ibid.)
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Burke’s programme demonstrated the nuances of different represen-
tations by world broadcasters in the coverage of the online execution 
of american nick Berg, who was forced to dress in an orange jumpsuit 
similar to that worn by detainees at Guantánamo Bay. david rose was 
one	of	the	first	journalists	to	investigate	the	idea	that	in	responding	to	Al	
Qaeda’s campaign of terrorism against the Usa, america had effectively 
declared war on human rights. in his book Guantánamo, rose highlights 
the problem of a world power responding disproportionately to an attack 
made upon it by a smaller and weaker force:

on islamist websites and in the arab press, Guantánamo is cited time 
and	again	as	a	rallying	point	for	jihad,	as	a	justification	for	creating	
more suicide ‘martyrs’. at the time of writing, terrorism has discov-
ered a new vogue: the decapitation of western hostages in iraq and 
saudi arabia, videotaped before and during their executions in 
orange costumes, in deliberate imitation of the detainee uniform at 
Gitmo.

(rose 2004: 134)

aBC, BBC news, Chinese television, and Channel 4 news made 
different decisions on how much of the execution video they included 
in their news programmes before the moment of death. the judgment 
by editors would turn on issues of taste and decency and a desire to 
avoid allowing their networks to become part of a terrorist propaganda 
exercise.
The	US	media	first	had	to	grapple	with	the	ethics	of	representing	the	

execution of one of its citizens in terrorist internet video in 2002, when 
this gruesome fate befell the Wall Street Journal reporter daniel pearl. 
CBs news obtained a copy of the videotape created by his captors and 
labelled ‘the slaughter of the spy-Journalist, the Jew daniel pearl’. The 
News Media & The Law reported that CBs faced opposition from the Us 
administration as well as from mr pearl’s widow:

prior to airing a 30-second excerpt of the video on may 14 [2002], 
CBS	News	 received	 appeals	 from	 officials	 in	 the	 State	 and	 Justice	
departments requesting that they refrain from airing the videotape.

Jim murphy, executive producer of CBs evening news, told the 
associated press that ‘the government called to tell us that what we 
were doing was helping to spread the terrorists’ word, and i don’t 
think that’s the case.’ anchor dan rather defended the broadcast as 
necessary to ‘understand the full impact and danger of the propa-
ganda war being waged.’

(The News Media & The Law 2002b: 44)
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in 2004, as more and more hostages were kidnapped and beheaded 
and the scenes posted on websites, isps began to report record numbers 
of hits by internet surfers who wished to consume the material. professor 
purvis indicated regret about learning from a television debate on the 
hostage videos that:

a number of phone-in callers said that they went out of their way 
to	find	the	websites,	to	watch	these	beheadings.	These	were	average	
members of the British public. so if there is an appetite among them 
for seeing these videos, clearly the beheaders are tapping into a 
worrying trend amongst our own society.

(ibid.)

Burke poignantly observed:

our favourite, friendly non-threatening medium has suddenly been 
subverted and we are yet to reassert control. turning off the tv is no 
answer. refusing to broadcast the video doesn’t make any difference. 
the videos exist. we feel compelled to watch them even when we’d 
rather not. we are in the unwilling audience.

(Burke Observer 2004)

what was the moral difference of showing somebody being killed and 
a second or two before being killed? UK broadcasters are guided by the 
ofcom regulatory rule 1.11: ‘violence, its after-effects and descriptions 
of violence, whether verbal or physical, must be appropriately limited in 
programmes broadcast before the watershed or when children are particu-
larly	likely	to	be	listening	and	must	also	be	justified	by	the	context.’	(Ofcom	
2005: 12) this means that there is not an absolute prohibition on broad-
casting the moment of death. Yet British and american news broadcasters 
have generally balked at holding the shot on the image of any human indi-
vidual being seen to die through violence. the depiction of deceased bodies 
has also been a matter of intense self-censorship. the BBC in its training 
courses	shows	footage	of	the	filming	of	an	African	man	being	killed	by	a	
mob wielding machetes. the purpose of the workshop is to ask editorial 
decision makers when it would be correct to cut from the sequence.

the distance shots of killing are, however, frequently recycled. it is 
easier to transmit the collapsing twin towers in the nihilistic destruction 
of an iconic metropolitan skyline when the viewer cannot immediately 
visualize	the	snuffing	out	of	over	two	thousand	individual	lives.

British mainstream broadcasters eventually agreed to work together in 
the announcement of Kenneth Bigley’s death, but Jon snow of Channel 4 
news said that at the beginning the response to the British hostage-video 
releases was somewhat ad hoc:
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it was governed by the usual constraints; the deal with pornography, 
the deal with blood, the deal with war. But there was the added issue 
that this thing was being drip-fed. we were getting these videos and 
it was clearly part of an exacerbating tactic; wind up the family, build 
up the pressure; alarm and frighten the population.

(Burke 2005)

the editor of sky news, nick pollard, outlined a framework of deonto-
logical and utilitarian considerations in his network’s evaluation of how to 
use the hostage videos featuring mr Bigley:

there was the right of the public to know what was going on; our 
duty to tell people; that is what we are here for. after all, there is the 
journalistic imperative to let people know what is going on; the duty 
to put things in context. Clearly people addressing a camera while 
held under threat of their lives are not behaving as they would in the 
free world. there is also the issue potentially of their families watch-
ing; the issue of taste and decency in offending viewers. all these 
things come into play all of the time.

(ibid.)

when mr Bigley’s death was followed by the kidnapping of mrs 
margaret hassan, British news network editors re-evaluated their policy 
on what they would broadcast. roger mosey of the BBC described how:

we asked how new was this material and how much did it inform us 
about what was going on versus the level of distress of the hostage. in 
some cases you found that nothing new had emerged by the second or 
third video and the hostage was even more distressed. so the rationale 
for broadcasting that became less. sometimes the hostage was not in a 
particularly distressed state and we were genuinely learning more. in 
that case we would show very short extracts. […] the BBC took a more 
conservative view […] i’ve no doubt there were times when we showed 
less than our rivals did. i’m really happy with that. i think where they 
ended up, interestingly was in a very similar place to where we were. 
so, in fact, the policy on sky and itn became more conservative.

(ibid.)

Mr	Sheikh	of	Al	Jazeera	 justified	his	network’s	policy	of	 showing	much	
more explicit footage from the hostage videos. the network showed more of 
mrs hassan’s early videos: ‘we felt that if we showed the appeal that might 
help save her life. and it worked out in previous situations. we helped secure 
and save the life of the Filipino hostage, [angelo] de la Cruz. Because of the 
appeal the president then decided to withdraw her troops from iraq.’ (ibid.)
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mr sheikh said he did not derive any journalistic excitement when 
receiving hostage videos because it put him in a dilemma: ‘i wish i did 
not	receive	them	in	the	first	place.	[…]	Then	we	agreed	to	deal	with	this	
as follows. and i am talking about the Bin Laden tapes. we said “this is a 
news story. […] we are showing news. real news.”’ (ibid.)

hugh miles believed that al Jazeera had no reason to be churlish about 
the way it provided a global editorial platform for al Qaeda:

Let’s not kid ourselves. al Jazeera has a working relationship with 
al Qaeda and they are very proud of that relationship. they’ve 
been careful to nurture that relationship. But this is not some-
thing to be ashamed of. the network is rightfully proud of its 
ability to get information from a terrorist organisation that every-
body wants to know about. al Jazeera has got no sympathy for al 
Qaeda’s point of view. and it’s no different from when the BBC, 
for example, has run documentaries on the ira. no one accuses 
the BBC of being complicit with the ira. But they’ve interviewed 
killers.

(ibid.)

hugh miles, as the author of a leading text analysing how arab televi-
sion news has challenged the world, emphasizes that:

the information age is upon us and in the decades ahead we can 
expect only more al Jazeeras, adding to an ever-greater torrent of 
information, as regional ideas spread around the world and become 
global. things will never be how they were before. ‘Freedom is like 
death,’ Yosri Fouda once told me. ‘You cannot visit death and then 
come back from it.’ and that is what has happened in the case of al 
Jazeera. the door has opened, and now no one can close it.

(miles 2005: 426)

The ethics of publishing death: media ethics in extremis

images of life-taking in the history of mainstream electronic media are 
rare;	particularly	in	the	context	of	terrorist	spectacle.	The	first	may	have	
been the assassination of King alexander i of Yugoslavia in marseilles in 
1934. newsreel cameras recorded his dying moments in the back of his 
open-top limousine as a French police horseman applied his sabre to the 
assassin and the crowd set about beating him to death. the black and 
white	film	captures	the	panic	and	confusion	and	was	graphically	replayed	
in cinemas throughout the world. today it can be viewed on Youtube – 
in one version, underscored with a patriotic folk song immortalizing the 
heroism	and	sacrifice	of	the	assassin.

D
ow

nl
oa

de
d 

by
 [

Sa
ud

i D
ig

ita
l L

ib
ra

ry
] 

at
 0

6:
59

 1
3 

N
ov

em
be

r 
20

13
 



223

media JUrisprUdenCe, ethiCoLoGY and ethiCism

NBC	 filmed	 the	moment	General	Nguyễn ngọc Loan shot a hand-
cuffed vietcong prisoner in the head during the tet offensive in saigon 
on 1 February 1968. the graphic depiction of the executed man’s terri-
fied	grimace,	the	collapse	of	his	body	to	the	ground	and	the	fountain	of	
blood spurting from his ruptured temple has been cited as iconic moving 
imagery that began to change the american public’s views on the vietnam 
war. the footage continues to be used in documentaries. in the same 
year	ITN	reporter	Michael	Nicholson	was	present	when	his	crew	filmed	
a	Nigerian	army	officer	executing	a	young	Biafran	man,	also	prostrate	
and defenceless, having been assured he would come to no harm. itn 
broadcast the seconds leading up to his death, but did not broadcast his 
final	cry,	as	AK	47	bullets	were	pumped	into	his	body,	until	30	years	later,	
when Channel 4 television produced a documentary on the history of 
ITN’s	flagship	news	programme	News At Ten.
Historical	documentaries	do	not	flinch	in	including	the	colour	footage	

of the assassination of president John F. Kennedy in dallas, texas on 22 
november 1963. the killing was missed by the great crowd of profes-
sional news media in and around the scene on the day of the killing. 
the moment of death was recorded by amateurs using non-professional 
cameras. abraham Zapruder captured the entire sequence of the killing 
with his ciné camera. the whole sequence lasted twenty-two seconds, it 
was in colour and graphically presented the impact of what is believed 
to have been the third bullet, which effectively blew off the back of the 
president’s head.
None	of	the	US	media	ran	the	film	footage	or	published	stills	from	this	

source in the days, weeks, months and for several years after the shooting. 
CBS	correspondent	Dan	Rather	reported	what	the	film	contained	shortly	
after the murder and, controversially, claimed that the president’s head 
‘fell forward with considerable violence’. Time Life magazine outbid 
national news agencies and rival magazines for the rights to the Zapruder 
film,	paying	$150,000.	The	film	remained	 in	 its	 vaults	until	 stills	 from	
it were published in november 1966 in an article entitled ‘a matter of 
reasonable doubt’.
The	film	was	not	actually	shown/broadcast	in	terms	of	its	moving	image	

nature until 1974 and 1975 when, on national television, an optics tech-
nician demonstrated through certain frames the theory that Kennedy 
was	the	victim	of	crossfire.	(Zelizer	1992:	113–14)	Whereas	there	was	a	
cultural and ethical time delay in the publication of Kennedy’s moment of 
death, no such inhibition was applied to the demise of his alleged assassin, 
Lee harvey oswald.
The	moment	 Jack	Ruby	fired	 into	his	 stomach	and	Oswald	doubled	

up and collapsed in excruciating pain was captured live by radio and 
television broadcast stations and recordings of the event were recycled 
across the world’s news media. perhaps because it was the credentialized 
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and professional media that covered the moment, there arose afterwards 
a considerable discourse on the media ethics surrounding oswald’s 
murder. to what extent did the professional media carry some degree 
of complicity or responsibility? Barbie Zelizer stated that the ‘warren 
report concluded that partial responsibility for oswald’s death “must be 
borne by the news media,” and it called on journalists to implement a new 
code of professional ethics.’ (Zelizer 1992: 92) the detail of the warren 
Commission’s	findings	in	this	area	indicate	a	media	fault	factor	similar	to	
that cited as contributing to the death of diana, princess of wales in 1997. 
an extract of the 1963 report is given in table 2.6.

Table 2.6 the warren Commission on the killing of Lee harvey oswald

when oswald and the escorting detectives entered the basement, the transfer 
car had not yet been backed into position, nor had the policemen been 
arranged to block the newsmen’s access to oswald’s path. if the transfer car had 
been carefully positioned between the press and oswald, ruby might have been 
kept several yards from his victim and possibly without a clear view of him. 
Detective	Leavelle,	who	accompanied	Oswald	into	the	basement,	testified:

‘… i was surprised when i walked to the door and the car was not in the spot 
it should have been, but i could see it was back, and backing into position, 
but had it been in position where we were told it would be, that would have 
eliminated a lot of the area in which anyone would have access to him, because 
it would have been blocked by the car. in fact, if the car had been sitting where 
we were told it was going to be, see – it would have been sitting directly upon 
the	spot	where	Ruby	was	standing	when	he	fired	the	shot.’

Captain Jones described the confusion with which oswald’s entry into the 
basement was in fact received:

‘then the change – going to put two cars up there. there is no reason why that 
back	car	can’t	get	all	the	way	back	to	the	jail	office.	The	original	plan	would	be	
that	the	line	of	officers	would	be	from	the	jail	door	to	the	vehicle.	Then	they	
say, “here he comes.” … it is too late to get the people out of the way of the 
car and form the line. i am aware that oswald is already coming because of the 
furore, so, i was trying to keep everybody out of the way and keep the way clear 
and i heard a shot.’

therefore, regardless of whether the press should have been allowed to witness 
the transfer, security measures in the basement for oswald’s protection could 
and should have been better organized and more thorough. these additional 
deficiencies	were	directly	related	to	the	decision	to	admit	newsmen	to	the	
basement. the Commission concludes that the failure of the police to remove 
oswald secretly or to control the crowd in the basement at the time of the 
transfer were the major causes of the security breakdown which led to oswald’s 
death.

Source: warren Commission 1964: 230–1
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Zelizer writes that the leader of the american society of news editors 
(asne) herbert Brucker

held broadcasting equipment responsible for creating the sense of 
intrusion around oswald’s murder. […] Brucker’s comments suggest-
ed a link between the legitimation of news media and the boundaries 
separating public from private space, boundaries that the journalistic 
community saw as being altered by television’s active presence.

(Zelizer 1992: 92)

in april 2008 a London inquest jury ruled that diana, princess of 
wales and dodi Fayed had been unlawfully killed due to the ‘gross negli-
gence’ of the driver of their car, henri paul, and the paparazzi who were 
following by car and motorcycle. the discourse over media responsibility 
for the deaths had been raging intensely for the eleven years after the 
fatal accident in paris on 31 august 1997, and the jury’s decision was 
the	 first	 to	 legally	 implicate	 the	 photographers	 who	 had	 followed	 the	
mercedes car from the ritz hotel. an earlier French investigation had 
cleared the photographers of any legal responsibility under French law. 
French Judge hervé stephan’s decision to clear the photographers of 
manslaughter charges in 1999 had been upheld by France’s supreme 
court of appeal. the London Coroner, Lord Justice scott Baker, presided 
over an inquest in 2007–8 where the photographers had refused to give 
evidence, and he had had no powers to compel them to appear.

the coroner had explained that the verdict of unlawful killing should 
be left to the jury on the basis of gross negligence manslaughter by the 
driving of the following paparazzi:

the ritz hotel submits that it should, while the metropolitan police 
disagree. […] i consider that the driving of certain paparazzi could be 
regarded by the jury as criminally negligent. […] on one view of the 
evidence, the conduct could be fairly characterized as participating 
in a race through the centre of paris at twice the speed limit. some 
statements of the paparazzi themselves could lead to this conclusion. 
in addition, the cross-examination of m darmon provided some 
support for a conclusion that, after the crash, the paparazzi contin-
ued to seek the best picture without regard to helping the injured. 
this could be relied upon by the jury as indicative of their state of 
mind before the crash.

(scott Baker 2008: paras 4(ii)–31)

the diana death narrative contains a legend of action implicating the 
visual media in empowering her global celebrity and at the same time 
threatening the dignity and privacy of her existence as a human being. 
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none of the British media has been prepared to publish any photographs 
taken of diana in the wreckage of the car, even though she was alive at 
the time. this was a consensus decision based on ethics. the situation 
at the time of writing and some twelve years after the event remains the 
same. the issue of political and cultural distancing may be a factor in 
respecting the notion that photographs of her distress and injury in the 
hours leading to her death should remain self-censored, since it is the 
case that a few images have been published in italy and the United states. 
other factors being brought into play undoubtedly include the issue of 
consent on the part of diana’s family. her brother, earl spencer, had 
angrily declared that the world’s media had blood on their hands. her 
sons, the princes william and harry, repeatedly condemn any attempt at 
or question of media organizations considering the publication of their 
mother’s photographs in these circumstances.

this contrasts with the decision by Queen alexandra to give permis-
sion for the photographing of her husband, King edward vii on his 
deathbed and the publication of the controversial picture on the front 
page of the Daily Mirror in the issue of 16 may 1910. it was both scoop 
and scandal, but the obvious difference was that publication had been 
by the consent of the royal widow of an image of the dead king at rest. 
the concealed images of diana are of a fatally wounded princess in the 
aftermath of a violent and catastrophic event; their dissemination is not 
by consent.

From time to time a debate continues in the Usa over the ethics of 
potential media representation of the process of capital execution, 
continued by the federal government and 37 states and not considered 
unconstitutional if provided for through ‘guided discretion’ as set out in 
rulings by the supreme Court in 1976. the european Convention on 
human rights ensures that in peacetime capital punishment is unlawful 
in all signatory countries. the last camera to capture death in an american 
execution chamber was surreptitious, following the sensationally covered 
trial of ruth snyder (dubbed the ‘Bloody Blonde’) and her lover, Judd 
Gray (christened by the popular press ‘Lover Boy’), who had murdered 
snyder’s husband to collect money on his life assurance policies. a photog-
rapher from the New York Daily News, thomas howard, used a hidden 
camera strapped to his ankle at sing sing prison to capture the rather 
blurred moment when ruth snyder was electrocuted. the image has 
become notoriously iconic, particularly as it was published on the paper’s 
front page with the single-word headline ‘dead’.

in 1994 a death row inmate wanted his execution in the north 
Carolina gas chamber videotaped by talk-show host phil donahue. the 
prison’s warden objected, and the supreme Court upheld lower court 
rulings that such media presence would disrupt the proper opera-
tion of the prison. (Lawson v dixon sC Us 1994) independent radio 
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producer david isay used the sounds of the death chamber in Georgia 
for a radio programme distributed on public radio stations. deborah 
potter, in an article titled ‘witnessing the Final act’, reported that an 
academic thought the programme was pornographic and catered to the 
lowest appetite. potter ruminated on the fact that in 2001 the Justice 
department had provided a camera relay of the execution of oklahoma 
terrorist timothy mcveigh to an audience of survivors and relatives of 
those killed. potter suggested:

the next time, you can almost predict that it’s going to be broadcast. 
[…] Lots of people might want to watch a televised execution. it could 
draw	big	numbers.	But	that’s	not	a	sufficient	reason	for	a	station	or	
network news division to put it on the air.

(potter 2001)

the authoritarian regime in saudi arabia did not hesitate in broad-
casting live on saudi television the public beheadings of sixty-three rebel 
followers of the religious extremist Juhaiman ibn muhammad al-otaibi. 
this followed the provocative seizing of the Great mosque in mecca in 
november 1979. as it is the holiest site in the world for muslims, they 
could not have attacked a greater symbol of the saudi Kingdom’s authority 
and religious integrity. trevor mostyn states that the decision to ensure 
graphic media coverage of the executions was a political one, in the sense 
that the spectacle of state lex talionis served the principle of pour encourager 
les autres. (mostyn 2001: 2148)

however, the cultural taboo in the west concerning mainstream tele-
vising of the moment of death in news and current affairs cannot be held as 
an absolutist position, and the development of new and alternative media 
in	 the	 Information	Age	 challenges	 the	 efficacy	 of	 broadcast	 regulation	
in this area. in June 2009, 26-year-old philosophy student neda salehi 
agha soltan was shot through the heart while taking part in demonstra-
tions against the conduct of the presidential election in iran. her killing, 
allegedly by the hand of a pro-government militia known as the Basij, 
was captured by so-called ‘citizen journalism’. another protester used a 
mobile phone to show her falling backwards, a pool of blood collecting on 
the tarmac, her eyes rolling sideways. as she loses consciousness, men are 
heard to cry ‘don’t be afraid, neda dear, don’t be afraid, neda stay with 
me, stay with me’, until blood starts gushing from her nose and mouth 
and it is clear that she has died. the sequence has been distributed and 
signposted by Youtube and twitter communications throughout the 
world, and this has been linked to by newspaper multimedia websites that 
are not regulated by state broadcasting bodies such as ofcom in the UK. 
in Britain, what Joe Joseph in The Times described as the ‘single event that 
puts a human face on history […] the moment when iran’s repression 
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emerged from the forest of newsprint and became personal.’ (Joseph The 
Times 2009) has been self-censored by mainstream broadcasting media on 
the grounds of taste and decency. the moment of neda soltan’s death 
has been consumed globally by millions of viewers of all ages and back-
grounds through the redundancy, obsolescence and anachronism of old 
media’s framework and rules of newsgathering and censorship, and the 
outmanoeuvring realities of new media’s multidimensional asymmetry. 
the professional media had no role at all in the recording and distribu-
tion of what had happened to neda. the iranian state has been powerless 
to prevent her death becoming a symbol of martyrdom. the profession-
alized global media infrastructure and iranian regime became impotent 
and irrelevant bystanders.
The	significance	of	Neda	Soltan’s	death	is	that	mainstream	media	plat-

forms no longer hold the privilege of monopolizing the presentation 
of news. and, as professor Jean seaton observes, the representation of 
violence in news should be ‘about recording our perception of the world, 
not	fitting	news	events	into	a	matrix	of	the	familiar.	Above	all	it	should	be	
a stimulus to new thinking, not an anaesthetizing escape from it.’ (seaton 
2005: 296)

Privacy law in media representations of violence

it is apparent that the media ethical debate surrounding issues of human 
feelings and dignity, and the dispute over the boundaries of private and 
public space concerning individuals caught up in violent and catastrophic 
news events, have given rise to media law making. the moral panic and 
public anger surrounding the paparazzi harassment of diana during her 
lifetime, linked with their pursuit of the mercedes car driven by her drunk 
chauffeur at high speed into the pillar of a paris underpass, changed the 
balancing exercise between article 8 (privacy) and article 10 (freedom of 
expression) of the european Convention on human rights. previously, 
it was argued that freedom of expression was applied by the strasbourg 
court as more of a trump card.

the importance of the Sunday Times newspaper’s victory in 1979 at the 
eChr in the notorious thalidomide case was underlined by human rights 
lawyers	Geoffrey	Robertson	and	Andrew	Nicol	in	the	first	edition	of	their	
influential	textbook	Media Law: The Rights of Journalists and Broadcasters:

the Court has adopted a general approach to the interpretation of 
article 10 which is favourable to the media. it has said that article 
10 should not be seen as requiring a ‘balance’ between, on the one 
hand, the value of freedom of expression and, on the other, the value 
of national security, crime prevention and the other exceptions in 
article 10(2). these are not competing principles of equal weight: the 
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values listed in article 10(2) are simply ‘a number of exceptions which 
must be strictly interpreted’.

(robertson and nicol 1984: 5)

It	was	a	fact	then	and	is	now	that	Article	10(2),	which	qualifies	the	posi-
tive and standing right of freedom of expression, did not include the 
notion	 of	 privacy	 as	 a	 qualifier.	The	 clamour	 for	 greater	 public-figure	
privacy in the aftermath of diana’s death was overwhelming. article 8 on 
Privacy	could	always	be	applied	as	an	equal	standing	right.	The	influence	
on decisions of the transnational european Court of human rights and 
how they have been taken into account by the higher British courts is the 
subject of more detailed analysis in Chapter 5.

there was no reporting in the British mainstream media of resolution 
1165 of the Council of europe, which was adopted by the assembly on 26 
June 1998. it is included here in table 2.7, as it is apparent in any close 
reading that many of the articles in the resolution have underpinned and 
driven case law and statute reform to increase the regulation and policing 
of media publication and, in Britain, to gestate a judge-made media 
privacy law. there is more than a sub-textual ideology in the resolution’s 
language, giving it the appearance of a manifesto for legal control and 
regulatory enforcement against media institutions. is it not the case that 
the media are being cast in the role of criminogenic offenders assaulting 
the human rights of their audience as victims? or can it be argued that the 
assembly for the Council of europe is simply seeking to attenuate abuse 
of power by media institutions, whose pressing social need and necessity 
in a democratic society continues to be sustained by article 10 – freedom 
of expression.
There	may	be	some	justification	in	questioning	the	democratic	credi-

bility of the assembly for the Council of europe. representation is not, nor 
was it in 1998, by direct election. Country representatives were appointed 
from the parliaments of the signatories to the european Convention on 
human rights. a search of mainstream media texts for 1998 does not 
provide	any	evidence	that	there	was	any	recorded	and	significant	media	
scrutiny or interest in the debates and resolutions of the assembly. on 21 
June 1998 the hungarian news agency mti reported that a delegation 
of the new parliament in Budapest had left for strasbourg to attend the 
assembly’s session, which would be discussing the right to privacy, among 
many other topics. the media correspondent for the Irish Times reported 
from a committee hearing on justice, equality and law reform in the dail 
in october 1998 that a witness had referred to a web of privacy law, most 
of which worked, but the Council of europe ‘had said this summer that 
where there was a problem laws should be strengthened and introduced 
“as a matter of priority.”’ (Foley 1998: 6) in november 1998, Frances 
Gibb, the legal editor of The Times, reported on the reconstruction and 
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Table 2.7 resolution 1165 (1998) of the Council of europe

resolution 1165 (1998)[1] right to privacy

1 the assembly recalls the current affairs debate it held on the right to 
privacy during its september 1997 session, a few weeks after the accident 
which cost the princess of wales her life.

2 on that occasion, some people called for the protection of privacy, and in 
particular	that	of	public	figures,	to	be	reinforced	at	the	European	level	by	
means	of	a	convention,	while	others	believed	that	privacy	was	sufficiently	
protected by national legislation and the european Convention on human 
rights, and that freedom of expression should not be jeopardised.

3 in order to explore the matter further, the Committee on Legal affairs 
and human rights organised a hearing in paris on 16 december 1997 
with	the	participation	of	public	figures	or	their	representatives	and	the	
media.

4 the right to privacy, guaranteed by article 8 of the european Convention 
on	Human	Rights,	has	already	been	defined	by	the	Assembly	in	the	
declaration on mass communication media and human rights, contained 
within resolution 428 (1970), as ‘the right to live one’s own life with a 
minimum of interference’.

5 in view of the new communication technologies which make it possible to 
store and use personal data, the right to control one’s own data should be 
added	to	this	definition.

6 the assembly is aware that personal privacy is often invaded, even in 
countries	with	specific	legislation	to	protect	it,	as	people’s	private	lives	
have become a highly lucrative commodity for certain sectors of the media. 
The	victims	are	essentially	public	figures,	since	details	of	their	private	
lives	serve	as	a	stimulus	to	sales.	At	the	same	time,	public	figures	must	
recognise that the position they occupy in society – in many cases by choice 
– automatically entails increased pressure on their privacy.

7	 Public	figures	are	persons	holding	public	office	and/or	using	public	
resources and, more broadly speaking, all those who play a role in public 
life, whether in politics, the economy, the arts, the social sphere, sport or in 
any other domain.

8 it is often in the name of a one-sided interpretation of the right to 
freedom of expression, which is guaranteed in article 10 of the european 
Convention on human rights, that the media invade people’s privacy, 
claiming that their readers are entitled to know everything about public 
figures.

9	 Certain	facts	relating	to	the	private	lives	of	public	figures,	particularly	
politicians, may indeed be of interest to citizens, and it may therefore be 
legitimate for readers, who are also voters, to be informed of those facts.

10	 It	is	therefore	necessary	to	find	a	way	of	balancing	the	exercise	of	two	
fundamental rights, both of which are guaranteed in the european 
Convention on human rights: the right to respect for one’s private life 
and the right to freedom of expression.
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Continued overleaf

11	 The	Assembly	reaffirms	the	importance	of	every	person’s	right	to	privacy,	
and of the right to freedom of expression, as fundamental to a democratic 
society. these rights are neither absolute nor in any hierarchical order, 
since they are of equal value.

12 however, the assembly points out that the right to privacy afforded by 
article 8 of the european Convention on human rights should not only 
protect an individual against interference by public authorities, but also 
against interference by private persons or institutions, including the mass 
media.

13	 The	Assembly	believes	that,	since	all	member	states	have	now	ratified	
the european Convention on human rights, and since many systems of 
national legislation comprise provisions guaranteeing this protection, there 
is no need to propose that a new convention guaranteeing the right to 
privacy should be adopted.

14 the assembly calls upon the governments of the member states to pass 
legislation, if no such legislation yet exists, guaranteeing the right to 
privacy containing the following guidelines, or if such legislation already 
exists, to supplement it with these guidelines: i. the possibility of taking an 
action under civil law should be guaranteed, to enable a victim to claim 
possible damages for invasion of privacy;
ii editors and journalists should be rendered liable for invasions of 

privacy by their publications, as they are for libel;
iii when editors have published information that proves to be false, they 

should be required to publish equally prominent corrections at the 
request of those concerned;

iv economic penalties should be envisaged for publishing groups which 
systematically invade people’s privacy;

v	 following	or	chasing	persons	to	photograph,	film	or	record	them,	in	
such a manner that they are prevented from enjoying the normal 
peace and quiet they expect in their private lives or even such that 
they are caused actual physical harm, should be prohibited;

vi a civil action (private lawsuit) by the victim should be allowed against 
a photographer or a person directly involved, where paparazzi 
have trespassed or used ‘visual or auditory enhancement devices’ 
to capture recordings that they otherwise could not have captured 
without trespassing;

vii provision should be made for anyone who knows that information or 
images relating to his or her private life are about to be disseminated 
to initiate emergency judicial proceedings, such as summary 
applications for an interim order or an injunction postponing the 
dissemination of the information, subject to an assessment by the 
court as to the merits of the claim of an invasion of privacy;

viii the media should be encouraged to create their own guidelines 
for publication and to set up an institute with which an individual 
can lodge complaints of invasion of privacy and demand that a 
rectification	be	published.

15 it invites those governments which have not yet done so to ratify without 
delay the Council of europe Convention for the protection of individuals 
with regard to automatic processing of personal data.
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16 the assembly also calls upon the governments of the member states to:
i encourage the professional bodies that represent journalists to draw 

up certain criteria for entry to the profession, as well as standards for 
self-regulation and a code of journalistic conduct;

ii promote the inclusion in journalism training programmes of a course 
in law, highlighting the importance of the right to privacy vis-à-vis 
society as a whole;

iii foster the development of media education on a wider scale, as part of 
education about human rights and responsibilities, in order to raise 
media users’ awareness of what the right to privacy necessarily entails;

iv facilitate access to the courts and simplify the legal procedures 
relating to press offences, in order to ensure that victims’ rights are 
better protected. 

[1] assembly debate on 26 June 1998 (24th sitting). see doc. 8130, report 
of the Committee on Legal affairs and human rights (rapporteur: 
mr schwimmer), doc. 8147, opinion of the Committee on Culture 
and education (rapporteur: mr staes) and doc. 8146, opinion of 
the social, health and Family affairs Committee (rapporteur: mr 
mitterrand).

 text adopted by the assembly on 26 June 1998 (24th sitting). 

Source: http://assembly.coe.int/main.asp?link=/documents/adoptedtext.ta98/
eres1165.htm. also Christie and tugendhat 2002: 619–20.

reform of the european Court of human rights, which would now have 
‘jurisdiction over 800 million people from Greenland to russia. the court 
will have 40 judges, one from each member state of the Council of europe, 
and it is likely to receive about 5,000 cases a year.’ (Gibb The Times 1998) 
resolution 1165 was not mentioned in the article.
A	resolution	that	has	had	an	important	bearing	and	influence	on	the	

media jurisprudence of the United Kingdom and other countries would 
appear to have been debated and passed without any public notice in 
Britain. the resolution was passed by a body that, in the words of Britain’s 
second most senior judge in 2009, ‘lacks constitutional legitimacy’. in his 
annual lecture to the Judicial studies Board of england and wales, Lord 
hoffmann stated that the eChr:

now has 47 judges, one for each member state of the Council of 
europe. one country, one judge; so that Liechtenstein, san marino, 
monaco and andorra, which have a combined population slightly 
less than that of the London Borough of islington, have four judges 
and russia, with a population of 140 million, has one judge. the 
judges are elected by a sub-Committee of the Council of europe’s 
parliamentary assembly, which consists of 18 members chaired by 
a Latvian politician, on which the UK representatives are a Labour 
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politician	with	a	trade	union	background	and	no	legal	qualifications	
and a Conservative politician who was called to the Bar in 1972 but so 
far as i know has never practised. they choose from lists of 3 drawn 
by the governments of the 47 members in a manner which is totally 
opaque.

it is therefore hardly surprising that to the people of the United 
Kingdom, this judicial body does not enjoy the constitutional legiti-
macy which the people of the United states accord to their supreme 
Court.

(hoffmann 2009: paras 38–9)

it might be argued that when parliament decided to legislate for the 
1998 human rights act politicians and jurists had not anticipated the 
degree to which convention rights and eChr jurisprudence would 
amend and morph the interpretation of the original text and intentions 
of the drafters. article 8.2 was drafted with the words ‘there shall be 
no interference by a public authority with the exercise of this right’ but 
case law made the judiciary the mechanism by which the right to respect 
for privacy could be enforced against media publishers. article 10 was 
drafted so that the right to reputation stated in 10(2) gave free speech 
presumptive authority over defamation. Yet at least four strasbourg 
rulings have generated ambiguity about whether the right to reputation 
should be recognised as an aspect of the equal standing right to privacy. 
Fenwick and phillipson note that two of these cases from France involved 
high value speech and the ‘convictions for defamation were found justi-
fied,	despite	the	fact	that	the	speech	was	of	the	highest	public	interest’.	
(Fenwick & phillipson 2006: 1069)

it would be reasonable to raise questions about the potential impact of 
the	ratification	of	the	2007	EU	Treaty	of	Lisbon.	The	UK	legal	system	is	
bound by the decisions of the european Court of Justice in Luxembourg. 
a UK opt out means the Charter of Fundamental rights will not be justi-
ciable in the British courts. But if the UK decides to opt in some time 
in the future the charter may become a source of rival rights jurispru-
dence as it includes the declaration under article 1 that ‘human dignity 
is inviolable,’ and ‘it must be respected and protected.’ article 3 states 
that ‘everyone has the right to respect for his or her physical and mental 
integrity.’ Furthermore, the Charter’s approach to freedom of expres-
sion under article 11.2 goes further than the convention and human 
Rights	Act	by	asserting	a	separate	and	specific	right	for	the	freedom	and	
pluralism of the media to be respected. the Charter states that where its 
rights correspond with the european Convention nothing will prevent 
the Court of Justice providing more extensive protection.
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3

deFamation Law

The social and cultural need for defamation law

william shakespeare reminds us continually in his plays about the paradox 
of defending honour and reputation. in King Henry IV Part I the famous 
english playwright creates a speech for Falstaff that many an attorney 
could make to dissuade a rattled plaintiff from suing for libel:

well, ’tis no matter; honour pricks me on. Yea, but how if honour 
pricks me off when i come on? how then? Can honour set to a leg? 
no: or an arm? no: or take away the grief of a wound? no. honour 
hath no skill in surgery then? no. what is honour? air. a trim reck-
oning! who hath it? he that died o’ wednesday. doth he fell it? no. 
doth he hear it? no. ’tis insensible, then? Yea, to the dead. But will 
it not live with the living? no. why? detraction will not suffer it. 
therefore i’ll none of it. honour is a mere scutcheon: and so ends 
my catechism.

(Falstaff, Henry IV Part 1: v, i)

defamation law in the Usa and UK has the same roots in common 
law. it is played out in the adversarial tradition of juridical combat. and if 
shakespeare can be included in the common law of england, the protec-
tion of reputation is the struggle to protect something more precious than 
any jewels and riches upon the earth, and is powerfully expressed in the 
words of thomas mowbray, the duke of norfolk in King Richard II:

my dear dear lord,
the purest treasure mortal times afford
is spotless reputation: that away,
men are but gilded loam or painted clay.
a jewel in a ten-times-barr’d-up chest
is a bold spirit in a loyal breast.
mine honour is my life; both grown in one;

D
ow

nl
oa

de
d 

by
 [

Sa
ud

i D
ig

ita
l L

ib
ra

ry
] 

at
 0

6:
59

 1
3 

N
ov

em
be

r 
20

13
 



235

deFamation Law

take honour from me, and my life is done:
then, dear my liege, mine honour let me try;
in that i live and for that will i die.

(mowbray, King Richard II: 1, i)

the cry of the inconsolable libel plaintiff through the ages can be no 
more heartfelt than that of Cassio in Othello: ‘reputation, reputation, 
reputation! o, i have lost my reputation! i have lost the immortal part of 
myself, and what remains is bestial.’ (Cassio, Othello: ii, iii) But before the 
inchoate litigant, tired and emotional, rushes to the law courts it would 
be a wise plaintiff who remembers that the advice given to othello on the 
subject of the value of a good name was offered by iago, hardly a paragon 
of virtue, honesty and honourable motives:

Good name in man and woman, dear my lord,
is the immediate jewel of their souls:
who steals my purse steals trash; ’tis something, nothing;
’twas mine, ’tis his, and has been slave to thousands;
But	he	that	filches	from	me	my	good	name
robs me of that which not enriches him
and makes me poor indeed.

(iago, Othello: iii, iii)

tables 3.1 and 3.2 set out the varying advantages of defamation law for 
British and american media communicators and tables 3.3 and 3.4 set 
out the varying disadvantages. table 3.5 endeavours to select, for argu-
ment’s sake, case histories justifying the abolition of defamation law and 
those demonstrating that libel can be a righteous remedy.

Constitutional authorities: USA and UK

the leading authorities in libel law arose out of case histories rooted in 
political	controversy	and	social	conflict.	The	leading	American	case	is	New 
York Times v Sullivan and sets constitutional principles because the supreme 
Court decided that there was a need to establish a First amendment 
defence for a freer speech standard buttressing and protecting demo-
cratic discourse for all Us citizens in all the states and territories of the 
Usa. the highest court in the UK is unable to assert constitutional stand-
ards on free speech law because Great Britain has neither a federal legal 
system nor a written constitution, and its line of stare decisis is muddied 
by	 interference	 and	 influences	 from	 the	 European	 Court	 of	 Human	
rights in strasbourg and Court of Justice of the european Communities 
in Luxembourg. But the jurisprudential rhetoric on free speech in UK 
house of Lords rulings in Reynolds v Times 1999 and Turkington v Times 
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Plate 6 the royal Courts 
of Justice in the strand, 
whose number 13 court 
is famed for hosting 
libel trials involving 
international plaintiffs/
claimants suing Us media 
groups and publishers 
for small-circulation 
distribution in Britain.

Plate 5 the façade of the 
Central Criminal Court 
in London, bearing the 
inscription  ‘defend the 
children of the poor and 
punish the wrongdoer’. in 
the case of the unfortunate 
american dr hawley Crippen 
in 1910, it is argued that an 
innocent man was framed, tried 
by media and wrongly hanged 
after a trial riddled with police 
and	lawyer	corruption,	flawed	
forensic evidence, concealment 
of evidence and dishonest 
cheque-book journalism.
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Table 3.1 advantages of defamation law for Us journalists

1 the First amendment provides a constitutional guarantee of freedom of 
the press and blocks abuse of power by federal executive and legislature. 
Public	official/public	interest	plaintiffs	have	to	prove	through	direct	or	
circumstantial evidence that media defendants published with knowledge 
of falsity or with serious doubts about accuracy. 

2	 The	burden	of	proof	in	justification	is	on	the	plaintiff.	The	US	public	figure	
plaintiff always has to provide evidence of an injured reputation. the 
private	figure	plaintiff	must	offer	solid	evidence	of	the	injury	to	reputation,	
both tangible and intangible, when publication is a matter of public 
concern. 

3 there is a more positive culture for freedom of expression and the rights of 
a free press in the Usa.

4 as it is a more heterogeneous country, with state-based media rather than 
federal-orientated homogeneous media, libel cases are contextualized 
locally rather than nationally.

5 there is a high threshold of evidence to undermine the no-fault First 
amendment defence, i.e. actuated by malice and showing a reckless 
disregard for the truth.

 since Sullivan v New York Times 1964 the following supreme Court 
judgments could be considered advantageous:

a 1967 Curtis Publishing Co v Butts. University of Georgia athletic director 
wally Butts had successfully sued the Saturday Evening Post over an 
allegation	that	he	was	guilty	of	conspiring	to	fix	a	football	game.	Walker 
v Associated Press. General edwin walker had won a libel ruling for an 
agency report which had erroneously accused him of participating in 
racial disturbances at the University of mississippi. the sullivan rule 
was	extended	to	include	‘public	figures’	as	well	as	‘public	officials’.	
Butts won at the supreme Court because the Evening Post had had 
more time to check its information and had been proved to show 
a reckless disregard for the truth. in Walker the Justices found that 
the incident was news which required immediate dissemination and 
associated press had received the information from a previously 
regarded trustworthy and competent correspondent present at the 
scene of events.

b 1971 Rosenbloom v Metromedia expanded the actual-malice test. George 
rosenbloom, a distributor of pornography in philadelphia, had been 
arrested and charged with an obscenity violation. a local radio station 
owned by metromedia called him a ‘smut peddler’. he was later 
acquitted and sued the station and obtained $750,000 judgment. By a 
vote 5–3 the supreme Court said the actual-malice standard should be 
extended to matters of public or general interest, even if they involve 
neither	a	public	official	nor	a	public	figure.

c 1988 Hustler Magazine v Falwell. the rev. Jerry Falwell tried to recover 
damages from Hustler and its publisher Larry Flynt for ‘intentional 
infliction	of	emotional	injury’.	Falwell	said	he	suffered	emotional	
trauma after reading a vicious cartoon parody about himself in the 
sex magazine and the cartoon implied that he had had sex with his 

Continued overleaf
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mother in an outhouse. Hustler defended the case on the basis that he 
was	clearly	a	public	figure,	and	rather	than	have	to	prove	actual	malice	
and loss of reputation it was clear that the parody was so ridiculous 
and extreme that no sane person could have believed it. Chief Justice 
rehnquist wrote that ‘in public debate our own citizens must tolerate 
insulting, and even outrageous speech in order to provide adequate 
breathing space to the freedoms protected by the First amendment’. 
the case bridged libel and privacy issues.

6 Us journalists have a wider ambit of general defences compared to their 
UK colleagues. in addition to fair comment (publishing an opinion on a 
matter of public concern, based on true facts, and representing the sincere 
evaluation of the speaker), fair report, or public record privilege, the 
concept	of	neutral	reportage	of	libellous	allegations	about	public	figures	
without	the	requirement	of	an	official	or	public	setting	is	well	established.	
a number of states have recognized a ‘wire service’ defence when a media 
organization republishes material from a reputable news service without 
substantial change and without suspecting the content to be false. a large 
number of Us states have also enacted ‘retraction statutes’ providing 
media defendants the opportunity to resolve libel lawsuits outside court. 
published retractions discourage libel litigation and reduce the costs in fees 
and damages.

Table 3.2 advantages of defamation law for UK journalists

1 responsible journalism is now protected through effective defences, i.e. 
innocent dissemination for broadcasters and internet service providers 
and	the	1999	Reynolds	‘for	public	benefit	criteria’	from	Lord	Nicholls.	The	
‘reynolds defence’ was updated and liberalized in 2006 by the house of 
Lords in Jameel v Wall Street Journal. the Law Lords said it was no longer a 
form	of	qualified	privilege	but	a	standing	‘public	interest’	defence.	This	was	
seen as moving towards the Us Sullivan v New York Times defence. Judges 
were advised not to second-guess deadline decision making by editors and 
not to regard Lord nicholls’ ten criteria for ‘responsible journalism’ as 
hurdles that had to be overcome.

2	 Absolute	and	qualified	privilege	provides	useful	shields	for	defamatory	
allegations in order to serve the dissemination of allegations which are in 
the public interest. this can be achieved at the westminster parliament, 
in local authority meetings and in the parliaments/assemblies in wales, 
scotland and northern ireland.

3 Culturally the UK is a less litigious society and people are more reluctant 
to take action because of cost, stress and the risk of enabling the repetition 
of the libel. however, the no win, no fee opportunity with contingency/
conditional fees goes some way to democratizing access to defamatory 
litigation for non-wealthy people.

4 the high awards in damages and the greater risks of being sued lead 
to more ethical journalism. the reynolds/Jameel standard encourages 
responsible and fair journalism in the public interest and provides a 
reasonable defence to journalists who make honest mistakes.
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Continued overleaf

5 the risks and consequences of losing libel actions for english claimants 
are a deterrent against unfair libel litigation, e.g. Jeffrey archer, Jonathan 
aitken cases.

6 winners who are awarded damages less than the amount of money paid 
into court are penalized by having to pay both sides’ costs. this encourages 
the settlement of libel actions. examples of plaintiffs/claimants who have 
lost out in this way: 

a the actor william roache, who played the character Ken Barlow in 
the British television soap opera Coronation Street, sued the Sun for 
implying that he was such a boring personality when working as a 
professional	actor	and	that	people	found	it	difficult	working	with	
him. the jury found that the article was defamatory but the award 
in damages of £50,000 was equal to an amount the Sun had paid into 
court. Consequently mr roache was liable for a large amount of the 
defendant’s costs even though he had won the case.

b dr wladislaw dering, who was an inmate at the nazi-run auschwitz 
concentration camp situated near Krakow in poland, sued Leon Uris 
and his publisher over the novel Exodus which alleged that dering had 
performed experimental sterilization operations without anaesthetic 
on other inmates. although the jury found for him, they awarded 
damages that amounted to no more than the lowest coin in the realm 
(Carter-ruck and starte 1997: 595).

Table 3.3 disadvantages of defamation law for Us journalists

1 the different state and federal legal systems mean that it can take a long 
time for First amendment protection to kick in and the Sullivan v New York 
Times	public	official/interest	defence	does	not	apply	to	all	libel	actions.

2 the states have developed a separate ‘false light’ tort which is a low-grade 
form of defamation and liability for inaccuracy.

3 Us First amendment protection in Sullivan v New York Times has been 
narrowed through cases in the 1960s and 1970s. this means that when it is 
decided	that	a	plaintiff	is	not	a	public	official	or	involved	in	a	public	interest	
issue, england and wales-style common law defamation defences apply. 
However,	in	the	USA	the	private	plaintiff	still	has	to	prove	justification	on	
the balance of probabilities and also has to prove economic damage when 
the article complained about is a matter of public concern.

4 well-established ‘no win and no fee actions’ can harass and pursue 
journalists.	Also,	large	corporations	can	use	huge	financial	resources	in	
litigation to exhaust and pummel media organizations. 

5 the power of private capital and corporations has generated the 
phenomenon of sLapps – ‘strategic Lawsuits against public participation’. 
This	is	using	financial	power	to	fund	any	and	every	kind	of	legal	action	
against a target to effectively disable its public/private and social operation. 
it could be viewed as a form of ‘legal terrorism’.

 George w. pring and penelope Canan wrote in SLAPPS: Getting Sued for 
Speaking Out: ‘there was virtually no recognition – by the legal profession, 
courts, academia, government or the public – of their similarity or linkages. 
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the tendency was (and often still is) to view them as unrelated and to apply 
conventional legal labels: a “libel” case, a “business interference” case, 
and a “conspiracy” case. Looking deeper, we found what they have had 
in	common:	every	case	was	triggered	by	defendants’	attempts	to	influence	
government action’ (pring and  Canan 1996: 8–9).

 professor Lawrence soley wrote in Censorship Inc, ‘today the term is used 
much more broadly by attorneys, activists, courts and legislators to describe 
civil	suits	lacking	merit,	but	which	are	nevertheless	filed	against	speakers	
and the press for criticizing corporations, executives and even public 
officials’	(Soley	2002:	88).

6 the First amendment does not extend to the regulation and licensing of 
broadcasting and other electronic media – primarily radio and television. 
this means the FCC can regulate unfair/inaccurate broadcasts that may 
overlap with defamation issues.

7 the First amendment can be undermined by prejudicial social and political 
consensus that determines Us supreme Court decisions. surveys indicate 
that the status of journalists and journalism in the Usa is declining.

 after Sullivan v New York Times 1964, the following cases could be said to 
have narrowed and limited the First amendment defence to libel:

a 1974 Gertz v Welch. elmer Gertz, a well-known Chicago law professor 
and civil rights lawyer, was wrongly accused of being a Communist 
and marxist and of being involved in a national plot to discredit 
local police forces in order to establish a national police force that 
would trample the rights of right-thinking people. Gertz sued the 
news magazine American Opinion and won £50,000. the supreme 
Court overruled the award and ordered a retrial and established the 
principle that the actual malice standard had to be reduced in cases 
where people had not thrust themselves into a public controversy. 
Gertz had simply accepted a private client even if the cases were 
controversial – he had been representing the family of a 17-year-old 
boy	shot	by	a	Chicago	police	officer.	In	the	retrial	he	won	much	higher	
damages.

b 1976 Mary Alice Firestone v Time Magazine. the supreme Court ruled 
that Firestone was in the public spotlight because of a divorce action. 
she had done nothing to thrust herself into a public controversy. 
She	was	not	a	public	figure.	Therefore	the	allegation	that	she	
had committed adultery was defamatory and did not have First 
amendment protection.

c 1985 Dun & Bradstreet v Greenmoss Builders. it was established that 
employment references and private communications were not 
protected by the First amendment.

8 Us journalists and authors can be caught by the libel tourism permitted 
in the UK, whereby claimants can sue under english and welsh libel laws 
if the publication can be obtained in however small quantities within the 
British jurisdiction. as a result, in 2005 roman polanski successfully sued 
Vanity Fair for issues sold in Britain and he was permitted to give evidence 
via video-link from paris. in 2000, the house of Lords gave the russian 
émigré Boris Berezovsky permission to sue Forbes magazine after the Us 
magazine had wrongly characterized him as a brutal thug and crook. the 
house of Lords ruled 3–2 that Forbes was widely available on the internet 
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and	Mr	Berezovsky	had	sufficient	business	interests	in	Britain	to	have	been	
damaged. american researcher dr rachel ehrenfeld was successfully sued 
in London by a saudi businessman and his two sons over a book which was 
not published in the UK, although twenty-three copies were sold into the 
country via the internet, and one chapter was available on the web. this 
prompted the state of new York to pass legislation to protect writers and 
publishers working there from the enforcement of defamation judgments 
in	other	courts,	unless	the	New	York	courts	were	satisfied	that	the	foreign	
courts accorded the same protection for freedom of speech as new York 
and Us federal law. 

9 the Sullivan v New York Times supreme Court case of 1964 does not provide 
a carte blanche for Us journalists in respect of libel. Us defamation retains 
many of the characteristics of english and welsh libel law. the Us plaintiff 
has to prove that the message tended to injure reputation, that it was false, 
published	to	a	third	party,	identified	the	plaintiff	and,	in	the	case	of	public	
interest/officials,	that	there	was	actual	malice	and	negligence	on	the	part	of	
the media publisher. Us publishers have UK-style defences, e.g. relaying 
accurately the contents of public proceedings and documents, neutral 
reporting	of	newsworthy	allegations	made	about	public	officials	or	public	
figures.

Table 3.4 disadvantages of defamation law for UK journalists

1	 Burden	of	proof	for	journalism	in	justification	is	on	the	defendant	(balance	
of probabilities higher when defamation alleges criminal conduct). 

2 defending libel actions is very expensive and inevitably the rich and 
powerful will be more litigious to protect attacks on reputation. Legal costs 
vastly outstrip eventual awards of damages and conditional fee agreements 
involving up to 100 per cent uplift in costs are charged if the case is won, 
leaving the media defendant sometimes with hundreds of thousands of 
pounds, even millions, to pay in total legal costs.

3 General social prejudice against the media means that the odds for 
journalists are not good in front of juries. there has been a history of high 
awards against the media though judges now have the power to advise 
juries on the level of damages.

4	 Casino-style	awards	of	damages	increase	the	risks	of	fighting	libel	actions	
and increase the pressure on media defendants to settle, even where they 
believe they had a reasonable chance of winning.

5 most decisions to defend libel actions are taken by insurance companies, 
which means that most writs are settled in the claimant’s favour.

6 the introduction of contingency arrangements and conditional fee 
agreements (CFas), limited forms of no win, no fee, means that more 
people can sue for libel. it has been reported that 75 per cent of cases taken 
on	by	London	libel	law	firms	are	now	in	this	category.
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Table 3.5 debating the justice and injustice of the libel system for claimants and 
defendants

Cases justifying abolition of libel

Consider the spectre of the bisexual 
Liberace winning damages against 
a British newspaper columnist 
whose language might have implied 
effeminacy. the Daily Mirror columnist 
Cassandra had constructed a purple 
prose that was not defended on the 
basis	of	justification.	The	paper’s	
lawyers lost the battle over ordinary 
meaning before a jury in 1959. 
Liberace collected a fortune in tax-free 
damages (£8,000) for the perpetuation 
on his part of a lie, the truth of which 
emerged when he died from aids 
contracted as a result of homosexual 
relations. david hooper observed, ‘as 
he later faced a palimony action from 
a male live-in lover, the verdict that 
he had been unjustly accused of being 
homosexual was evidently wrong’ 
(hooper 2000:11).

a libel action by Lord Boothby in 1964 
led to the resignation of the editor of 
the Sunday Mirror, reginald payne. 
the allegation that Boothby had a 
liaison	with	the	homosexual	figure	
of organized crime, ronald Kray, 
was later established as fact. Boothby 
enjoyed	the	benefit	of	a	£40,000	
libel settlement for a publication that 
was actually true in substance and 
fact, but could not be proved. it also 
meant that the Krays were virtually 
untouchable for several years from 
the point of view of legal forensic trial 
and police enquiry. in those years 
brutal murder and extortion visited 
the people of London. Boothby 
basked in the hypocrisy of being the 
innocent victim of gutter journalism. 
the libel settlement had been part 
of an elaborate cover-up by Britain’s 
political establishment. the libel 
settlement included an apology from 
mirror Group newspapers to ronald 
Kray	and	a	confidentiality	clause	

Cases justifying retaining libel

it is instructive to concentrate on the 
importance of libel law for writers and 
artists persecuted by the Un-american 
activities Committee and the witch-
hunt that was continued by senator 
Joseph mcCarthy. in Joseph Julian’s 
case	a	biased	judge	unjustifiably	
stopped his libel action and prevented 
a jury bringing back a verdict in his 
favour in 1954.

in the case of John henry Faulk, 
he pursued a libel action against 
aware, one of the sinister blacklisting 
organizations, that lasted 6 years. 
By 1963 the paranoia of the Cold 
war was beginning to melt into the 
counter-culture liberality of ‘the 
swinging sixties’. a jury awarded 
him 3.5 million dollars. although the 
bankruptcy of the defendants meant 
he never received compensation, 
the verdict broke people’s fear of 
the blacklisters and their grip on 
american life.

in 2002, the case of two nursery 
nurses from the north-east of england 
provided	a	poignant	justification	
for libel protection. despite their 
unequivocal acquittal in the criminal 
courts, a published local authority 
report continued to accuse them of 
child abuse. they faced ostracism, 
ignominy and threat of violent 
vigilante attacks, as their accusers 
used the privilege of a local authority 
enquiry report to give credibility to 
discredited allegations. defamation 
law was the only way the two could 
be rehabilitated and their names 
cleared. mr Justice eady ruled that 
newcastle City Council had lost 
its	qualified	privilege	because	the	
report’s authors included ‘a number of 
fundamental claims which they must 
have known to be untrue and which 
cannot be explained on the basis of 
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Continued overleaf

prohibiting the mirror papers from 
referring to or discussing the case in 
any way. £40,000 was the equivalent 
of half a million pounds in today’s 
money. this could not have been a 
more discouraging message to Fleet 
street about the merits of investigating 
organized crime and its links to well-
known politicians. 

the libel action brought by Jeffrey 
archer against the Daily Star in 
1987 led to the resignation of the 
newspaper’s editor, Lloyd turner. his 
widow wrote later in the UK’s Press 
Gazette magazine that she believed the 
injustice of the verdict broke his heart 
and contributed to his premature 
death.

archer’s later perjury prosecution 
proved he arranged a fake alibi for 
his case. he had to repay the half 
a million pounds in damages and 
additional legal costs with interest. 
archer’s perjury related to a witness 
statement that purported to provide 
an alibi for him on an evening when 
he was alleged to have liaised with 
prostitute monica Coghlan. the sworn 
statement was not in fact used in 
evidence, as the date for the allegation 
changed. archer and his wife, mary, 
continued to deny the charge that 
he had paid ms Coghlan for sex, or 
had ever met her. the trial judge, mr 
Justice	Caulfield,	said	of	Mrs	Mary	
archer: ‘remember mrs archer in 
the witness box. Your vision of her 
will probably never disappear. has 
she elegance? has she fragrance? 
would she have, without the strain of 
this trial radiance? what is she like in 
physical features, in presentation, in 
appearance, how would she appeal? 
has she had a happy married life? 
has she been able to enjoy rather than 
endure her husband Jeffrey? is she 
right when she says to you, you may 
think with delicacy – Jeffrey and i lead 

incompetence or mere carelessness’. 
each claimant was awarded £200,000 
in damages. their solicitor said after 
the case: ‘this is an appalling story 
… it is hoped that lessons will be 
learnt from this appalling tragedy, 
by councils, social workers and all 
others involved in the protection of 
children.’ (Lillie & anor v newcastle 
City Council hC 2002)

the american actor and singer david 
soul decided that a review of his 1998 
west end play The Dead Monkey went 
beyond fair comment and presented 
damaging untruths about the show. 
soul is still best known for portraying 
detective Ken ‘hutch’ hutchinson in 
the 1970s tv show Starsky and Hutch. 
the Daily Mirror review had been 
purportedly written by its former 
showbusiness columnist matthew 
wright.

the article, written under wright’s 
by-line, described the play – in which 
soul starred with his wife, alexa 
hamilton – as the worst west end 
show the author had ever seen. it 
alleged only 45 people attended a 
monday evening performance and 
said the audience laughed derisively 
at soul.

soul’s lawyer, Graham atkins, told 
the high Court judge, sir Charles 
Gray, that wright had not attended 
the play but had sent a freelance 
journalist on his behalf. the freelance 
journalist, henrietta Knight, attended 
the play on a thursday but, crucially, 
wright referred to a monday staging 
of the play. the play did not run on 
mondays and when Knight saw the 
play on the thursday, the theatre had 
been more than half full. this case 
is somewhat illustrative of how not 
to sustain the fair comment defence 
to defamation in reviews. ‘Unfair’ 
comment needs to be based on true 
facts, which the article on The Dead 

Cases justifying abolition of libel Cases justifying retaining libel
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a full life?’ (Jack Independent 1994)

Jeffrey	Archer	was	not	the	first	leading	
Conservative party politician to be 
jailed for perjury in a libel action. 
Jonathan aitken, a former British 
defence secretary, had unsuccessfully 
sued the Guardian newspaper and 
claimed	he	was	going	to	fight	‘the	
cancer of bent and twisted journalism’ 
with ‘the simple sword of truth’. 
(engel Guardian 1999)

But a statement he used in his case 
resulted in criminal prosecution and 
imprisonment. Jonathan aitken was 
not a stranger to the world of media 
law controversy. as a defendant 
journalist in 1968 he had been 
involved	in	a	cause	célèbre	Official	
secrets act prosecution that gave him 
a reputation for batting for media 
freedom rather than attacking it.

he had tried to cover up the fact 
that the saudi royal family had 
paid the bill for a weekend stay at 
the paris ritz. he was caught out 
through a complicated manoeuvre 
of investigative journalism by the 
Guardian’s then editor peter preston, 
who had been shown mr aitken’s bill 
by the hotel’s proprietor, mohammed 
al Fayed. mr al Fayed did not want 
to be revealed as the source, so a ‘cod 
fax’ was mocked up using a letter sent 
to the Guardian by mr aitken, then 
sent to mr al-Fayed […] who used it to 
arrange personally with an unknowing 
member of the ritz hotel staff that a 
copy of the bill should be faxed back 
to the paper.’ (elliott Guardian 1994)

Monkey clearly was not.

in the case of George Galloway mp, 
his steadfast opposition to the anglo-
american invasion and occupation 
of iraq had led to his demonization 
in many mainstream newspapers, 
expulsion from the Labour party, 
and a vicious smear campaign. 
the Daily Telegraph in the UK and 
Christian Science Monitor in the Usa 
used documents unearthed at the 
time of the fall of Baghdad to accuse 
him of being a paid agent of saddam 
hussein’s regime. the libel laws have 
been the only way to legitimize his 
claims of innocence.

mr Justice eady described the 
Telegraph’s allegations as ‘dramatic 
and condemnatory’. in an editorial 
Galloway had been branded as 
‘saddam’s little helper’. the judge 
observed that in accusing Galloway 
of being in the secret pay of saddam 
hussein, the paper had made ‘a 
rush to judgment’ in ‘a classic case of 
publishing and being damned’.

the judge said the mp had been 
seriously defamed. he was also 
not given a ‘fair or reasonable’ 
opportunity to comment on allegations 
that he had secretly and traitorously 
received money from the iraqi regime 
for	his	own	benefit.

the mcLibel trial is known as the extraordinary and marathon legal battle 
between mcdonald’s and a former postman and a gardener from London (dave 
morris and helen steel). it ran for two and a half years and became the longest-
running trial in english legal history. the judge had to be given special life 
assurance.	Its	length	even	defied	the	mythology	of	Jarndyce	versus	Jarndyce	in	
Charles dickens’s novel Bleak House. the defendants were denied legal aid and 

Cases justifying abolition of libel Cases justifying retaining libel
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deFamation Law

2000 are reminiscent of New York Times and would appear to be inspired 
by	 transnational	 influences	 in	 free	 speech	 precedent.	 It	 is	 somewhat	
ironic that New York Times was not about journalism but about a political 
advertisement, and in Reynolds the newspaper appellant lost against the 
negligence standard of responsible journalism set by the Law Lords.

the social and political backdrop of New York Times was the struggle and 
progress of the Civil rights movement in the Usa during the late 1950s 
and early 1960s. Civil rights activists had accused the police commissioner 
of montgomery, alabama of failing to prevent and properly investigate 
racist attacks and of intimidating dr martin Luther King and his family. 
the newspaper had a circulation of less than four hundred in the state of 
alabama. the civil rights campaign bought a page of advertising in order 

their request for a jury to adjudicate. the case concerned the distribution of an 
ironic	campaigning	leaflet	outside	the	London	Holborn	branch	of	McDonald’s	
and involved the global food giant employing several private detectives to 
infiltrate	the	campaigning	group	to	collect	evidence	against	Steel,	Morris	and	
other defendants. the entire trial was heard by a single judge, mr Justice Bell, 
who delivered his verdict in June 1997.

The	judge	ruled	that	Steel	and	Morris	had	justified	their	claims	that	McDonald’s	
‘exploit children’ with their advertising, produce ‘misleading’ advertising, are 
‘culpably responsible’ for cruelty to animals, are ‘antipathetic’ to unionization 
and pay their workers low wages. But the two defendants had failed to prove 
all the points and had libelled mcdonald’s on other issues and were ordered to 
pay £60,000 pounds damages, which they obviously could not afford to provide. 
mcdonald’s never took legal action to enforce the award. in any event, in march 
1999 the Court of appeal made further rulings that it was fair comment to say 
that mcdonald’s employees worldwide ‘do badly in terms of pay and conditions’, 
and true that ‘if one eats enough mcdonald’s food, one’s diet may well become 
high in fat etc., with the very real risk of heart disease.’ the damages were 
reduced by £20,000.

the libel action turned out to be a spectacular public relations own goal for 
mcdonald’s. as the targets for their litigation were two impoverished and 
principled individuals with no corporate or material assets to lose, the use of the 
libel laws became self-defeating. there was no large-scale media libel insurance 
company that would have insisted on their media client settling. as a result of 
the court case, the anti-mcdonald’s campaign mushroomed, the press coverage 
increased exponentially, and much evidence embarrassing and damaging to 
mcdonald’s was disseminated on a globally popular website. a feature-length 
documentary was broadcast round the world.

the legal controversy continued. steel and morris took the British government 
to the european Court of human rights to defend the public’s right to criticize 
multinationals, claiming that UK libel laws are oppressive and unfair, and that 
they had been denied a fair trial. the court ruled in their favour by declaring 
that the case had breached their rights to freedom of expression and a fair trial 
(steel & morris v United Kingdom eChr 2005)
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deFamation Law

to support the efforts of thousands of black students from the south and, 
under the title ‘heed their rising voices’ it alleged:

again, and again, the southern violators have answered dr King’s 
peaceful protests with intimidation and violence. they have bombed 
his home almost killing his wife and child. they have assaulted him 
seven times – for ‘speeding’, ‘loitering’, and similar ‘offences’. and 
now they have charged him with ‘perjury’ – a felony under which 
they could imprison him for 10 years.

(new York times v sullivan sC Us 1964)

The	advertisement	also	alleged	that	truckloads	of	police	officers	armed	
with shotguns and tear-gas had intimidated students and demonstrators 
in montgomery, had padlocked dining rooms to starve the protesters into 
submission and directed violence against dr King Jr. But though it might 
have been fair comment to state that some of the repression of protests had 
involved an element of police complicity, many of the advert’s claims were 
exaggerated or wrong. any examination of the New York Times cuttings 
library would have revealed the factual inaccuracies. L.B. sullivan was 
the commissioner of public affairs in montgomery, and he sued because 
he believed that the newspaper advert had accused him of dereliction of 
duty, since he was responsible for the performance and conduct of the 
police in the city. he received half a million dollars in damages from the 
alabama jury. By the time the case came to be decided by the supreme 
Court in 1964 another montgomery city commissioner had obtained a 
half-million-dollar libel verdict against the same newspaper and there 
was a queue of eleven libel actions by other plaintiffs claiming $5,600,000 
against other Us news organizations situated outside the state of alabama. 
the supreme Court judges were faced with the alleged scenarios of 
chilling effect, strategic law suits against public participation and ‘libel 
tourism’ or ‘forum hopping’. Libel suits were being launched in many 
other southern states in an attempt to censor the news coverage of civil 
rights demonstrations. CBs was defending actions involving damages of 
two million Us dollars.

one of the key issues to be decided in New York Times was whether L.B. 
sullivan was being fairly compensated for the measured loss of his repu-
tation in montgomery, alabama or whether the New York Times had been 
punished for being a newspaper from the north that had published, in 
fewer than four hundred copies distributed in the state, a deeply unpop-
ular political expression that also happened to be wrong in part and 
mistakenly defamatory.

Justice Brennan gave the opinion of the court and, in sack’s, ‘struck 
deep and swept broad’ (sack 2003: 1– 5):
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deFamation Law

Like insurrection, contempt, advocacy of unlawful acts, breach of the 
peace, obscenity, solicitation of legal business, and the various other 
formulae for the repression of expression that have been challenged 
in this Court, libel can claim no talismanic immunity from constitu-
tional limitations. […]

thus we consider this case against the background of a profound 
national commitment to the principle that debate on public issues 
should be uninhibited, robust, and wide-open, and that it may well 
include vehement, caustic and sometimes unpleasantly sharp attacks 
on	government	 and	public	 officials.	The	present	 advertisement,	 as	
an expression of grievance and protest on one of the major public 
issues of our time, would seem clearly to qualify for the constitutional 
protection.

(new York times v sullivan sC Us 1964)

the supreme Court ruling reversed the $500,000 libel award given in 
alabama against the New York Times and four black ministers. the ruling 
declared:

the constitutional guarantees (the First and 14th amendments) 
require,	we	think,	a	federal	rule	that	prohibits	a	public	official	from	
recovering	damages	for	a	defamatory	falsehood	relating	to	his	official	
conduct unless he proves that the statement was made with ‘actual 
malice’ – that is, with knowledge that it was false or with reckless 
disregard of whether it was false or not.

(ibid.)

This	case	established	that	in	relation	to	the	criticism	of	public	officials	
the media had recourse to a no fault defence unless the publication could 
be proved to be actuated by malice and a reckless disregard for the truth. 
This	did	not	give	the	media	carte	blanche	against	libel	suits	by	public	offi-
cials who were criticized. But it created a shield so that when journalists 
published	information	about	public	officials	without	malice,	they	could	be	
spared a libel suit even though some or all of the information turned out 
to be wrong.
It	was	the	first	of	a	series	of	decisions	that	established	important	First	

amendment protections for the press in the libel area. subsequent 
Supreme	Court	cases	sought	to	narrow	the	definition	of	a	public	figure	
and develop a two-step private plaintiff and public interest plaintiff libel 
liability.

the British media have been frustrated that they have not shared in 
the fortune of their american cousins in enjoying the liberation of a New 
York Times ruling. a substantial handicap was that British courts were 
not interested in taking into account Us authorities and supreme Court 
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precedent. i myself enthusiastically collected supreme Court rulings 
to support open justice challenges to english court reporting restric-
tions in the 1980s and early 1990s, only to be told that precedents from 
Commonwealth countries such as australia, new Zealand, Canada and 
south africa had more persuasive authority.
The	clearest	break	from	Commonwealth	influence	to	a	more	interna-

tionalist approach arose in Reynolds in 1999. The Times was	fighting	for	a	
defence	much	more	narrowly	defined	than	that	created	by	the	Supreme	
Court in 1964. the newspaper wanted libellous statements of fact made 
in the course of political discussion to be free from liability if published in 
good faith. Lord nicholls established a new defence for mistaken defama-
tory publication that went wider than had been asked for, but was much 
narrower than New York Times, though he began his analysis of relevant 
international authorities with the american case history:

in the United states the leading authority is the well-known case of 
new York times Co. v. sullivan 376 U.s. 254. Founding itself on the 
first	and	fourteenth	amendments	to	the	United	States	Constitution,	
the	Supreme	Court	held	that	a	public	official	cannot	recover	damages	
for	a	defamatory	falsehood	relating	to	his	official	conduct	unless	he	
proves, with convincing clarity, that the statement was made with 
knowledge of its falsity or with reckless disregard of whether it was 
false or not.
This	principle	has	since	been	applied	to	public	figures	generally.	

in Canada the supreme Court, in hill v. Church of scientology of 
toronto (1995) 126 d.L.r. (4th) 129, rejected a sullivan style defence, 
although that case did not concern political discussion. the supreme 
Court has not had occasion to consider this issue in relation to politi-
cal discussion.

in india the supreme Court, in rajagopal v. state of tamil nadu 
(1994)	6	S.C.C.	632,	650,	held	 that	a	public	official	has	no	remedy	
in	damages	 for	defamation	 in	matters	 relating	 to	his	official	duties	
unless he proves the publication was made with reckless disregard of 
the truth or out of personal animosity.

in australia the leading case is Lange v. australian Broadcasting 
Corporation (1997) 189 C.L.r. 520. the high Court held unani-
mously	that	qualified	privilege	exists	for	the	dissemination	of	informa-
tion, opinions and arguments concerning government and political 
matters affecting the people of australia, subject to the publisher 
proving reasonableness of conduct.

as a general rule a defendant’s conduct in publishing material 
giving rise to a defamatory imputation would not be reasonable unless 
the defendant had reasonable grounds for believing the imputation 
was true, took proper steps, so far as they were reasonably open, to 
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verify the accuracy of the material and did not believe the imputation 
to be untrue.

Further, the defendant’s conduct would not be reasonable unless 
the defendant sought a response from the person defamed and 
published the response, except where this was not practicable or was 
unnecessary.

press publication of defamatory statements of fact will not be 
regarded as unlawful if, upon consideration of all the circumstances, 
it is found to have been reasonable to publish the particular facts in 
the particular way and at the particular time.

in considering the reasonableness of the publication account must 
be taken of the nature, extent and tone of the allegations. Greater 
latitude is usually to be allowed in respect of political discussion.

in new Zealand the leading case is the Court of appeal decision 
in Lange v. atkinson [1998] 3 n.Z.L.r. 424. the Court of appeal 
held that members of the public have a proper interest in respect of 
statements made about the actions and qualities of those currently or 
formerly elected to parliament and those seeking election. General 
publication of such statements may therefore attract a defence of 
qualified	privilege.	The	exercise	of	reasonable	care	by	the	defendant	
is not a requirement of this defence.

(reynolds v times hL 1999)

it could be argued that the speech of Lord nicholls does provide a 
compelling and powerful legal foundation for giving article 10 freedom 
of speech priority over competing articles, such as privacy. he said his 
starting point was freedom of expression:

the high importance of freedom to impart and receive information 
and ideas has been stated so often and so eloquently that this point 
calls for no elaboration in this case. at a pragmatic level, freedom to 
disseminate and receive information on political matters is essential 
to the proper functioning of the system of parliamentary democracy 
cherished	in	this	country.	To	be	justified,	any	curtailment	of	freedom	
of expression must be convincingly established by a compelling coun-
tervailing consideration, and the means employed must be propor-
tionate to the end sought to be achieved. […]

without freedom of expression by the media, freedom of expres-
sion would be a hollow concept. the interest of a democratic society 
in ensuring a free press weighs heavily in the balance in deciding 
whether any curtailment of this freedom bears a reasonable relation-
ship to the purpose of the curtailment. in this regard it should be kept 
in mind that one of the contemporary functions of the media is inves-
tigative journalism. this activity, as much as the traditional activities 
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of reporting and commenting, is part of the vital role of the press and 
the media generally. Freedom of speech does not embrace freedom to 
make defamatory statements out of personal spite or without having 
a positive belief in their truth.

(ibid.)

the Law Lords in Reynolds set out a much more detailed manifesto or 
negligence standard for responsible journalism, and it has become known 
as the ‘reynolds criteria’, set out in table 1.17 of Chapter 1. it is some-
what humiliating for British journalism that the basic ethics of journal-
istic practice are effectively prescribed to editors by judges, something 
the Us Justices of the supreme Court have always been reluctant to do. 
the expressions ‘actuated by malice’ and ‘reckless disregard for the truth’ 
are	principles,	and	not	specifically	defined	duties	and	responsibilities	for	
media conduct in the construction of media content and guidance for 
the conduct of media investigation. on the other hand, Lord nicholls 
observed that in making every allowance for honest mistakes ‘the sad 
reality is that the overall handling of these matters by the national press, 
with its own commercial interests to serve, does not always command 
general	confidence.’	(Ibid.)

however, the author believes that Lord nicholls provided a speech in 
this seminal ruling that could justify seeing freedom of expression and 
freedom of the media as a trump card when in competition with the other 
rights of the european Convention. his legal language invested the social 
process of journalism with a priority and constitutional status, albeit in a 
country lacking a bill of rights and written constitution:

Further, it should always be remembered that journalists act without 
the	benefit	of	the	clear	light	of	hindsight.	Above	all,	the	court	should	
have particular regard to the importance of freedom of expression. 
the press discharges vital functions as a bloodhound as well as a watch-
dog. the court should be slow to conclude that a publication was not 
in the public interest and, therefore, the public had no right to know, 
especially	when	the	information	is	in	the	field	of	political	discussion.	
any lingering doubts should be resolved in favour of publication.

(ibid.)

the tragedy for The Times and British journalism is that the Law Lords 
in Reynolds were not so tolerant in their assessment of the negligence shown 
by the newspaper in the facts of the case before them. in the facts of New 
York Times it should be remembered that the Justices forgave the newspaper 
the incompetence and negligence of not bothering to check the content of 
the advertisement that they were being paid a large amount of money to 
publish against their news information department. an intern looking at 
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the	cuttings	file	would	very	likely	have	spotted	the	defamatory	mistakes.	
Fundamentally, the setting of a ‘reckless disregard for the truth’ meant 
that the higher burden of proof set by the court did not demonstrate an 
indication of ‘actual malice’ at the time the advertisement was published:

The	mere	presence	of	[…]	stories	in	the	files	[of	the	Times indicating 
the falsity of the advertisement] does not, of course, establish that 
the Times ‘knew’ the advertisement was false, since the state of mind 
required for actual malice would have to be brought home to the 
persons in the Times’s organization having responsibility for the publi-
cation of the advertisement.

(new York times v sullivan sC Us 1964)

Can it not be argued that British Law Lords have continued to write 
opinions and speeches in media litigation since 1999 that cumulatively 
underline the jurisprudential value of priority, particular regard and a 
superior right status for article 10 of the human rights act? Consider 
the words of Lord Bingham of Cornhill in his speech in Turkington that 
extended	the	public	meeting	genre	of	qualified	privilege	to	media	press	
conferences and press releases. his rhetoric offered constitutional style 
assertions of the free speech and the free media principle:

the majority can participate only indirectly, by exercising their rights 
as citizens to vote, express their opinions, make representations to the 
authorities, form pressure groups and so on. But the majority cannot 
participate in the public life of their society in these ways if they are 
not alerted to and informed about matters, which call or may call for 
consideration and action. it is very largely through the media, includ-
ing of course the press that they will be so alerted and informed.

the proper functioning of a modern participatory democracy 
requires that the media be free, active, professional and enquiring. 
For this reason the courts, here and elsewhere, have recognized the 
cardinal importance of press freedom and the need for any restric-
tion on that freedom to be proportionate and no more than is neces-
sary to promote the legitimate object of the restriction.

(turkington v the times hL 2000)

Summer sunshine USA, winter chill UK

in march 2009, the media Law resource Centre reported that in the 
Usa ‘long-term trends of declining numbers of trials on libel, privacy and 
related claims, and increasing defence victory rates, continued in 2008.’ 
(MLRC	 2009)	 This	 not-for-profit	media	 law	 defence	 organization	 had	
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analysed 595 libel trials and appeals against media defendants between 
1980 and 2008, and it reported that media defendants had ‘increasingly 
won a higher percentage of cases […] with the defense win rate at trial 
rising from 36.8 percent of verdicts in the 1980s to 40.4 percent in the 
1990s and 53.6 percent so far in the 2000s.’ (ibid.) mLrC also reported 
a marked decline in the level of libel damages: ‘while punitive damages 
constituted 56.3 percent of the trial awards in 2008, the long-term trend 
is that the percentage of cases that had punitive damage awards has 
declined	 significantly.’	 (Ibid.)	Another	 intriguing	 statistic	was	 that	 total	
damage awards in the cases tried from 1980 to 2008 ‘were reduced 88.1 
percent overall from the amounts awarded at trial to the amounts ulti-
mately awarded after post-trial motions and appeal.’ (ibid.)

any British defence media lawyer and editor/journalist reading these 
statistics	 could	 justifiably	 say	 that	 in	 libel	 the	 USA	 basks	 in	 summer	
sunshine while they shiver in the chill of a libel winter that is almost 
arctic in proportions. in december 2008 the programme in Comparative 
media Law and policy Centre for socio-Legal studies at the University of 
oxford published a comparative study of costs in defamation proceedings 
across europe.

the study was commissioned by associated newspapers, the publishers 
of the Daily Mail and Mail on Sunday, and concluded that the high level of 
legal costs that media defendants have to bear under the system of condi-
tional fee agreements (CFas):

acts as a catalyst, forcing media outlets to settle claims, resulting in 
a self-imposed restraint on media outlets who are otherwise faced 
with the risk of being sued by a claimant on a CFa. such restraint is 
imposed irrespective of journalistic standards and shackles the media 
outlets’ important role as a ‘public watchdog’.

(CmLpC 2008: 3)

the centre reported that in the context of their european-wide study 
on defamation legal costs, ‘england and wales is seen to be around 140 
times more costly than the average.’ (ibid.) the report summarized the 
case of Martyn Jones MP v Associated Newspapers Ltd:

which revolved around which offensive term the mp had used in 
front of a security guard who had asked to see the mp’s security pass. 
martyn Jones brought the case on a CFa basis and won 5,000 GBp 
in damages along with costs recovery from the unsuccessful party. 
in addition to the claimant’s costs, which were set at 387,000 GBp, 
including a 100% success fee, insurance and vat, the defendant had 
to pay its own costs.

(ibid.: 12)
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in written evidence to the UK house of Commons select Committee 
on Culture, media and sport in 2009 the society of editors submitted the 
summary details of examples of CFa cases leaving regional newspapers 
with huge legal bills:

Case 1
A	weekly	newspaper	was	sued	by	three	senior	officers	of	a	borough	
council. they used a London solicitor on a CFa. the issue concerned 
electoral law after postal votes were not counted in a close-fought 
borough election. the paper won substantially at the high Court and 
the	council	officers	 (actually	 the	council,	which	backed	the	officers)	
were ordered to pay 80 per cent of costs and the paper 20 per cent of 
theirs. two of the three took it to appeal. one dropped out because 
he was convicted of criminal charges. the other won on appeal, 
even though he had not been named in the article. the costs order 
was turned around and the paper had to pay 80 per cent of costs. 
Costs of £700,000 were doubled under the CFa to £1,400,000. with 
the paper’s costs the bill came to £2 million, even though damages 
awarded were £25,000.

Case 2
a teacher was sacked in 2005 for gross sexual misconduct and sued 
the paper for reporting the story after obtaining a ‘private’ letter. 
the case was thrown out at the preliminary stage but the paper’s 
costs still came to £15,000 which the litigant could not pay, leaving 
the paper to foot the bill. the paper recovered £5,000, which was 
all he owned.

(h of C select Committee 2009, society of editors)

The	committee	has	also	heard	 from	firms	of	 solicitors	 specializing	 in	
libel law and libel litigants who do not support the campaign by media 
groups and civil rights organizations to introduce Us-style libel reforms 
and mitigate the effects of CFa legal cost agreements. russell Jones & 
walker provided evidence that the current British libel regime was just 
and fair:

the reporting of madeleine mcCann’s disappearance and the subse-
quent police investigation is just one prominent example which shows 
the	freedom	of	the	press	has	not	been	significantly	inhibited	by	the	
use of CFas. while newspapers might choose to make a commercial 
exit from a claim rather than risk litigation, the evidence suggests it 
does not dissuade them from publishing often quite startling defama-
tory material. in fact, the libel laws now provide greater protection 
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for defendants, particularly through the defence of reynolds quali-
fied	privilege	(which	protects	responsible	journalism).	This	has	led	to	
fewer cases being brought by claimants, particularly those on a CFa.

Claimants have as much right to protect their reputations as media 
defendants have to protect their freedom of speech and CFas are the 
only way of providing access to justice for claimants of modest means, 
putting	them	on	an	equal	footing	with	the	financial	might	of	a	media	
defendant. one of our successful CFa cases provides a good example 
of how access to justice in defamation can be so vital. a community 
nurse was accused by a national tabloid in two consecutive front-page 
articles of hastening the deaths of 17 terminally ill children. her life, 
career and family were devastated, and without CFa funding she would 
have been unable to take any action. we represented her on a CFa, 
and secured for her damages of £100,000 and a page 2 apology. this 
public vindication enabled her to re-enter the profession she loved.

(h of C select Committee 2009, russell Jones & walker: 
paras 17–18)

it was reported by Jaron Lewis and Leah alpren that the number 
of libel writs being issued in London had begun to fall and cases were 
being resolved much earlier. in 2006, 213 libel actions were instituted 
compared with highpoints of 452 in 1997 and 560 in 1995. (CmLpC 2008: 
53) Compared with the Us, UK media defendants lose a much greater 
proportion of libel cases. in 2007–8, 61 per cent of libel cases ended in 
settlement and a statement in open court (36 out of 59) and the propor-
tion of defamation cases featuring celebrities continued to rise. (Media 
Lawyer november 2008: 3; sweet & maxwell 2008) in view of the fact that 
a far larger proportion of defended actions that go to trial are usually won 
by libel claimants, it can be assumed that the media win rate in the UK for 
defamation is likely to be less than 20 per cent.
Jaron	Lewis	from	the	firm	Reynolds	Porter	Chamberlain	reported:

the number of libel cases continues to fall, even though there is now 
more media content published than ever before. the media is now 
much more used to interacting with its audience and dealing with 
complaints as they arise. also, media companies are now under much 
more pressure than ever before to settle a case because of the poten-
tial	costs	of	fighting	a	case	through	to	trial.

(ibid.)

the perception of a ‘chilling effect’ in 2009 appears to be no different to 
the	situation	reported	ten	and	fifteen	years	before.	Examination	of	texts	
published in those years reveals a consistent reporting that the law of libel 
impacts upon all media ‘from three different angles: as a normal business 
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cost; as an obstacle to be got round; or as an effective deterrent to the 
publication of certain material.’ (Barendt et al. 1997: 75–6) the authors 
of the 1997 research published as Libel and the Media – The Chilling Effect 
argued that, were the national press to show greater regard for factual 
accuracy	and	confine	what	it	wrote	to	what	it	could	prove	to	be	true:

it would require certainty that in every case there were witnesses 
willing and able to appear in court on the paper’s behalf, or that 
conclusive and legally admissible documentary evidence be in the 
editor’s hands. if such certainty were required for everything contro-
versial, there would be no newspapers worth reading.

(ibid.)

in their study of regional newspapers in Britain it was concluded that 
editors	 were	 worried	 about	 the	 potentially	 ‘significant	 financial	 conse-
quences of libel proceedings, and for that reason feel vulnerable. it does 
seem that they are reluctant to cover stories, unless they are absolutely 
sure	 that	a	plea	of	 justification	will	be	upheld	 in	court.’	 (Ibid.:	99)	The	
researchers	decided	there	was	a	significant	difference	in	the	impact	of	defa-
mation between the broadcasting and on print media. there was a greater 
culture of control in radio and television. the journalists were subject to 
statutory as opposed to voluntary regulation. the high costs of making 
television programmes led to some degree of caution in terms of investi-
gating risky stories. however, there were fewer writs against broadcasters, 
probably because claimants were ‘more sensitive, in short, to defamation 
in a newspaper article than on the audiovisual media.’ (ibid.: 125)

the study reported a much more profound ‘chilling effect’ in the 
field	of	book	publishing.	Every	non-fiction	publisher	 said	 it	was	 in	 the	
libel business and even two university presses said that libel problems 
had resulted in heavy editing or withdrawal of some books. the effect 
of libel was described as ‘wider, deeper and more insidious.’ (ibid.: 140) 
publishing companies were making policy decisions not to commission 
‘high risk’ projects.

the conclusion for this sector of media publication was most alarming: 
‘The	result	 is	pervasive	self-censorship	for	which	no	person	or	office	 is	
directly responsible, but which is just as powerful as direct prohibitions in 
stifling	publication.’	(Ibid.)	The	chilling	effect	clearly	derives	from	imagi-
native and psychological perception.

the discourse on ethics must, therefore, explore how the machinery 
of media law and regulation internalizes a process of self-censorship. a 
culture of self-censorship involves making the avoidance of controversy 
an aspiration and positive social value, to the extent that it feels emotion-
ally	and	ideologically	‘natural’.	In	this	way	self-censorship	can	be	reified	
into statutory law.
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the 1997 study concluded that ‘we found no evidence for the view 
that	the	media	are	sometimes	prepared	to	fight	“poor”	cases	to	defend	
press freedom.’ (ibid.: 188) this means that defamation law operates as a 
nexus of capitalist decision making, and it is inevitable that issues of cost 
and	profit	are	likely	to	be	given	greater	importance	than	the	principle	of	
freedom of expression.

the 1997 survey highlighted concern about the propensity of police 
officers	to	sue	for	libel.	The	trend	had	reached	the	point	where	regional	
newspapers ‘had more or less abandoned writing stories with allegations 
of excessive force or brutality on the part of the police.’ (ibid.) david 
hooper described this trend in litigation, funded by the police Federation 
and scottish police Federation, as ‘producing a chilling effect … even 
weaker	cases	in	which	officers	are	not	named	tend	to	be	settled	because	of	
the	expense	of	fighting	them	and	the	difficulty	of	contesting	the	identifi-
cation evidence.’ (hooper 2001: 137)

in the period between 1995 and 2000 only 150 of the 1,200 complaints 
to the police Federation had resulted in proceedings. But the number 
of successful writs resulted in such cases becoming ‘jokingly known in 
police circles as “garage actions” for the enhancement they brought to the 
officers’	suburban	homes.’	(Ibid.)
Serial	libel	litigants	also	had	the	effect	of	stifling	media	scrutiny	of	their	

activities. hooper described the late robert maxwell as an effective expo-
nent of ‘libel terrorism’. (ibid.: 43, 62) maxwell harassed media organi-
zations over a period of thirty years for anything remotely critical of his 
activities in publishing, politics, newspapers and football. in 1969 he had 
been branded by a department of trade and industry investigation as 
somebody	who	was	unfit	to	run	a	public	company.	Yet	he	prospered	as	a	
business tycoon, launching and buying newspapers, running football clubs, 
and eventually stealing from the Daily Mirror’s pension fund to shore up 
his bankrupt global business, before his mysterious death in november 
1991.

By 2001 hooper reported that the trend in UK libel damages since 1997 
had	become	 somewhat	deflationary.	There	were	 fewer	actions	brought	
by	police	officers	against	media	organizations.	There	had	been	changes	
in libel law. Judges could give directions on the amount of damages. 
the appeal court had been substantially reducing large awards to sums 
proportionate to damages awarded to compensate for personal injuries.

the jurisprudential breakthrough in the Reynolds case in 1999 intro-
duced	no-fault	criteria	 for	UK	publications	motivated	by	public	benefit	
and duty. the incorporation of article 10 of the european Convention 
on human rights into British statute law in 1998 bolstered the privilege 
available to public interest criticism of politicians, government employees 
and other citizens and organizations. in 1992 a ruling in the european 
Court of human rights in strasbourg over media criticism of police 

D
ow

nl
oa

de
d 

by
 [

Sa
ud

i D
ig

ita
l L

ib
ra

ry
] 

at
 0

6:
59

 1
3 

N
ov

em
be

r 
20

13
 



257

deFamation Law

behaviour in iceland enhanced the underpinning of freedom of expres-
sion in this area. (thorgeirson v iceland eChr 1992)

George Galloway, Saddam Hussein and the 
Daily Telegraph

George Galloway had been a member of the Labour party since he 
joined in 1967 at the age of 13 and at the time of the invasion of iraq in 
march 2003 he was the mp for Glasgow Kelvin. he attracted a good deal 
of public and media attention in the context of his activities and public 
statements over iraq and the middle east. his vocal opposition to new 
Labour government policy became more controversial once British service 
personnel	were	heavily	engaged	in	fighting.	Just	over	a	month	after	the	
invasion the daily telegraph published articles on 22 and 23 april said 
to	be	based	upon	documents	found	in	badly	damaged	government	offices	
in Baghdad and headlined ‘Galloway in saddam’s pay, say secret iraqi 
documents,’ and ‘memo from saddam: we can’t afford to pay Galloway 
more.’ two days later the Us Christian science monitor published similar 
allegations.

mr Galloway always stated that the documents found in Baghdad were 
forgeries and he set about suing both newspapers in the english libel 
arena to clear his name. on 23 october 2003 mr Galloway was expelled 
from the Labour party.

in June 2003 the Us Christian Science Monitor apologized and later 
settled a libel action brought by Galloway in relation to an article published 
on 25 april of that year. it had accused Galloway of accepting payments 
totalling $10m in return for promoting saddam’s interests in the west, 
and the paper admitted that the documents that formed the basis for its 
story appeared to have been forgeries. an ‘extensive investigation’ by the 
Monitor revealed that the six papers, dated between 1992 and 1993, had 
in fact been written within the previous few months. this was proved by 
chemical analysis of the ink.

paul van slambrouck, the editor of the Monitor, published a fulsome 
apology:

at the time we published these documents, we felt they were news-
worthy and appeared credible, although we did explicitly state in our 
article that we could not guarantee their authenticity. it is important 
to set the record straight: we are convinced the documents are bogus. 
we apologize to mr Galloway and to our readers.

(van slambrouck Christian Science Monitor 2003)

when he was telephoned by a daily telegraph reporter mr Galloway 
was not told that the newspaper intended to publish its story the next day 
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or given any inkling of the tone or extent of the coverage. Critical to mr 
Galloway’s case was the fact that he had no warning of the suggestion that 
he was ‘in saddam’s pay,’ or would be accused of treason.

Galloway sued Boston-based Christian Science Monitor in the english and 
welsh libel system because the paper’s allegations had been published in 
the UK via its internet site. he received an apology in open court and 
undisclosed damages. he sued the Daily Telegraph and won damages of 
£150,000 in december 2004. Legal costs were estimated at around £1.2 
million. Galloway had been branded in an editorial as ‘saddam’s little 
helper’. mr Justice eady decided that in accusing Galloway of being in the 
secret pay of saddam hussein, the paper had made ‘a rush to judgment’ 
in ‘a classic case of publishing and being damned.’ (Galloway v telegraph 
hC 2004) also, Galloway had not been given a ‘fair or reasonable’ oppor-
tunity to comment on allegations that he secretly and traitorously received 
money	from	the	Iraqi	regime	for	his	own	benefit.	In	a	concluding	para-
graph to his ruling mr Justice eady said:

it seems to me that mr Galloway is entitled to be compensated for the 
manner in which the newspaper chose to put the iraqi documents 
into the public domain and the spin which the defendants chose to 
put upon them. as he said, The Daily Telegraph	chose	not	to	confine	
itself to reporting the documents. he complains of the effect upon 
his reputation and hurt feelings brought about by the ‘blizzard’ of 
comment and inference with which the publication of the documents 
was surrounded. moreover, the ‘blizzard’ came out of the blue without 
any opportunity to refute their inferences. this again illustrates how 
unrealistic it would be for me to try to compensate mr Galloway for 
the ‘blizzard’ but not for the content of the underlying documents.

(ibid.)

Galloway said in an open press conference outside London’s royal 
Courts of Justice that the newspaper had been given a judicial caning:

all those people, the old regime of The Daily Telegraph – Lord Black, 
Barbara amiel, Charles moore – were amongst the chief trumpeters 
for the disastrous decision to go to war with iraq. in aid of their case 
they said many things, which turned out to be wholly false, bogus, 
counterfeit, forged and utterly wrong. so, The Telegraph has been held 
to account. i am glad and somewhat humbled to discover that there 
is	at	least	one	corner	of	the	English	field	which	remains	uncorrupted	
and independent and that corner is in this courtroom.

(press conference 2 december 2004, Channel 4 news, UK)

the Daily Telegraph described the judgment as a blow to the principle of 
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freedom of expression in this country. in an appeal before the master of 
the rolls sir anthony Clarke and Lord Justices Chadwick and Laws, the 
newspaper’s lawyer, James price QC, argued that it had never intended to 
prove that mr Galloway had taken money from a charitable programme 
set up to help iraqis disadvantaged by trade sanctions: ‘what is true 
and established is that the documents which we found are genuine iraqi 
Government	documents	 found	 in	closed	files	on	government	property.	
that makes them a matter of public interest.’ (Media Lawyer november 
2005: 11) he said the newspaper was entitled to the Reynolds	qualified	
privilege and a newspaper could comment on a privileged story even if its 
views were provocative, offensive, biased or wrong. (ibid.)

mr Justice eady had decided that the newspaper was not entitled to the 
responsible journalism privilege established in Reynolds because it had not 
given Galloway a chance to consider the documents and the newspaper’s 
accompanying editorial had not demonstrated a balanced and fair atti-
tude toward the mp. the newspaper’s editorial criticism was tantamount 
to accusing him of treason. although mr Galloway was interviewed by 
telephone, he was not given an opportunity to read the iraqi documents 
beforehand, nor were they read to him. the judge observed: ‘allegations 
of “treason” are not part and parcel of the knocks one expects to take 
in the course of everyday political debate.’ (Galloway v telegraph hC 
2004)

the Court of appeal upheld mr Justice eady’s judgment and explained 
why the newspaper was not entitled to the Reynolds qualified	privilege,	
fair comment/neutral reportage defences:

it appears to us that the newspaper was not merely reporting what the 
Baghdad documents said but that, as the judge held, it both adopted 
and embellished them. it was alleging that mr Galloway took money 
from the iraqi oil-for-food programme for personal gain. that was 
not a mere repeat of the documents, which in our view did not, or 
did not clearly, make such an allegation. we agree with the judge 
that, although there were some references to allegations, the thrust 
of the coverage was that the daily telegraph was saying that mr 
Galloway took money to line his own pockets. in all the circumstances 
we answer the question whether the newspaper adopted and embel-
lished	the	statements	in	the	Baghdad	documents	in	the	affirmative.

(Galloway v telegraph Coa Civ 2006: para 59)

the Galloway case arose from the eye of one of the biggest political 
storms in post-war British history. it can be argued that Galloway has 
been politically vindicated by the fact that weapons of mass destruction 
were never found in iraq, the saddam hussein/al Qaeda connection has 
been entirely discredited and the regime change and occupation in iraq 
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have not brought about the promises of liberty, prosperity and security 
for iraqis made by anglo-american political leaders such as president 
George w. Bush and prime minister tony Blair. in 2003 George Galloway 
faced political and social annihilation. is it the case that the english and 
welsh libel laws protected what had become a marginalized political voice 
from	professional	and	financial	oblivion?	Mr	Galloway	might	argue	that,	
had he not won his libel actions after being driven out of the Labour 
party and forming a new political movement called respect, the stigma of 
treason and dishonesty would have meant he would not have been able to 
unseat a sitting Labour mp in the London constituency of tower hamlets 
in the 2007 General election.

Galloway sued the Christian Science Monitor in the London libel courts 
rather than using the libel laws in Boston, massachusetts. since the paper’s 
defamatory mistakes had more impact in the country of the article’s target, 
where it was published by internet, mr Galloway cannot be accused of 
‘libel tourism’. Furthermore, there is no evidence to suggest that had mr 
Galloway sued the daily telegraph in the more media friendly Us libel 
system he would have been any less successful.

in the Us mr Galloway’s legal team would have had to succeed against 
media defendants by demonstrating that they showed reckless disregard 
for	the	truth	and/or	had	been	actuated	by	malice,	and	damaged	him	finan-
cially. this means the defendant had been negligent to a reckless extent 
in disregarding the falsity of their evidence. mr Galloway would have had 
to prove falsity; not the media defendant. as a public interest plaintiff mr 
Galloway would have to prove through direct or circumstantial evidence 
that the media defendants published with knowledge of falsity or with 
serious doubts about accuracy. the proof of the negligence would have to 
be up to the standard of ‘clear and convincing.’ the english appeal Court 
ruling stated that the Baghdad documents did not allege that mr Galloway 
took money for himself, whereas the telegraph articles complained of did 
make that allegation unequivocally. the articles were not fairly, neutrally 
and disinterestedly reporting the contents of the documents. they went 
beyond assuming the contents of the documents to be true and drew their 
own inferences as to the personal receipt of funds diverted from iraq’s 
oil for food programme, which was something that was not alleged in the 
documents themselves. (Galloway v telegraph Coa 2006)

it would be interesting to speculate if mr Galloway could have survived 
politically had there been no libel laws to enable him to clear his name.  
the Us developed its constitutional First amendment defence for honest 
mistake in journalism, so that its media would not be vulnerable to libel 
actions from people who had the power and ability to protect themselves in 
the cut and thrust of allegation and counter-allegation. any assessment on 
whether mr Galloway would have survived not being able to achieve libel 
vindication might take into account his bold and powerful performance 
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before the Us senate’s permanent subcommittee on investigations on 18 
may 2005, when he declared:

senator, i am not now, nor have i ever been, an oil trader and neither 
has anyone on my behalf. i have never seen a barrel of oil, owned 
one, bought one, sold one – and neither has anyone on my behalf.
now i know that standards have slipped in the last few years in 
washington, but, for a lawyer, you are remarkably cavalier with any 
idea of justice. i am here today, but, last week, you already found me 
guilty.

You traduced my name around the world without ever having 
asked me a single question, without ever having contacted me, without 
ever having written to me or telephoned me, without any attempt to 
contact me whatsoever and you call that justice.

(Morning Star 2005)

mr Galloway’s performance can be viewed on Youtube and it might 
be argued that this was clear evidence of his ability to match the power 
of negative media coverage. as George Galloway was an experienced 
and	influential	politician	was	he	not	powerful	enough	to	give	his	rebuttal	
in the media and leave the general public to decide for themselves the 
veracity and reliability of the Telegraph’s coverage?

the human rights act means that since 2000 the UK courts have been 
influenced	by	the	media	law	of	civil	 law-based	continental	 jurisdictions.	
this is hardly surprising when the British courts have a statutory obliga-
tion under sections 2 and 6 of the act to give effect to convention rights 
and take into account the jurisprudence of the eChr at strasbourg. one 
impact of this trend is that freedom of expression is not only going to be 
equally balanced with a respect to the right for privacy. defamation is 
being telescoped into the right to privacy in eChr case law. one conse-
quence of this position is that freedom of expression will have to be equally 
balanced with the right to reputation. since 1964 the Us supreme Court 
has consistently given constitutional priority to the First amendment 
when	the	right	to	freedom	of	expression	conflicts	with	the	right	to	privacy	
or reputation. the UK media are therefore in a much weaker position to 
defend public interest stories compared to the media in the Usa.D
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Contempt/proteCtinG 
Fair triaL Law

Measuring and defining the moral panic and prejudice

the free press/fair trial subject invites a consideration of notorious case 
histories that capture the Zeitgeist of mass media interest and, when they 
are accompanied by a perception of hysteria and viral reverberation of 
prejudice against a defendant or defendant(s), may result in miscarriages 
of justice. media studies theorists like to engage the phenomenon of the 
moral panic as a relevant concept, which was discoursed by stanley Cohen 
in his seminal 1973 text Folk Devils and Moral Panics: The Creation of the Mods 
and Rockers. the idea was developed by stuart hall in Policing the Crisis: 
Mugging, the State, and Law and Order (1978), given extended analysis by 
Critcher in Moral Panics and the Media (2003) and some original philosoph-
ical evaluation by Zylinska in her chapter ‘ethics and moral panics’ in The 
Ethics of Cultural Studies (2005). in the american context, Jon Bruschke 
and william e. Loges have bridged criminology with media studies in Free 
Press vs. Fair Trials: Examining Publicity’s Role in Trial Outcomes (2004).

in this chapter we focus on an analysis of the trial of an american, dr 
Hawley	Harvey	Crippen,	in	London	in	1910.	This	qualifies	for	the	cliché	
of being the ‘trial of the century’ of its time, whose associations with media 
publicity were clearly problematic and, in all probability, resulted in a 
most tragic and irreversible miscarriage of justice. the other case covered 
in this chapter was a miscarriage of justice that could be righted: the case 
of another american doctor, sam sheppard. the supreme Court judg-
ment in Sheppard v Maxwell (1966) is an indicting example of the most 
damaging impact of media prejudice on criminal proceedings.
Both	cases	involved	public	rage	and	a	discourse	on	infidelity.	Crippen	

had an affair with his secretary, ethel le neve. sam sheppard had the 
misfortune that his affair with a work colleague was unearthed early on in 
the police investigation, and he did not help his situation by lying about it 
to a coroner’s enquiry. the Crippen case seemed global for its time. the 
sheppard case was more local to the Cleveland area of ohio and only 
became	more	widely	 amplified	 as	 the	 campaign	 to	 clear	him	gathered	
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pace and his case reached the supreme Court. they were twentieth-
century cases where the media became one-sided and lacked any kind 
of plurality in the representation of the defence. what they also had in 
common is that the prosecuting authorities, media and public opinion 
appeared to have prejudged the defendants.

the theory of moral panic may not be a relevant theory because the 
Crippen and sheppard cases were about individuals, not groups, being 
identified	as	a	threat	to	social	safety.	But	the	theory	might	be	relevant	if,	
as individuals, they were demonized into a dramatic and representative 
role. they were certainly put up as recognizable symbols of evil for the 
mass media, and the developing narrative through investigation, hunt, 
arrest, trial, verdict and sentence involved an intense build-up of public 
concern,	with	 identifiable	primary	and	secondary	definers	constructing	
and exaggerating the outrage and moral panic.

the gruesome discovery of eviscerated human remains in the cellar of 
dr Crippen’s house in north London turned him into an edwardian Jack 
the ripper. the metropolitan police issued a graphic poster headlined 
‘wanted for murder and mutilation’. the very idea that he had disap-
peared with a young woman, presumed to be his mistress, and could be 
at large anywhere was a considerable source of anxiety, exploited by the 
competitive popular newspaper market.

media discourse that was preoccupied with what could and might still 
happen if justice were not achieved by arrest, conviction and sentence 
was present in the newspaper coverage of both cases. there was also an 
accompanying drive of media commentary, seeking to raise the issue 
that ‘something needs to be done’. there were calls for legal reform and 
social action to resolve the anxiety and fear engendered. and there were 
tangible signs of response and change recommended by the legal authori-
ties. somewhat ironically for the media, that change involved the devel-
opment of stringent reporting restrictions on the coverage of criminal 
cases in Britain and, in the Usa, a set of supreme Court recommenda-
tions on how judges could improve the control of their trial proceedings 
and nullify the effects of prejudicial media.

in both cases it was as though the legal system and human society ethi-
cally	 turned	 in	 on	 itself	 in	 a	 ritual	 of	moral	 shame	 and	 identified	 the	
messenger as a new symbolic defendant who had to be held responsible 
for the indecent rush to judgment and morbid and almost pornographic 
enjoyment of gazing upon crimes and criminals.

interest in real-life crime cases, particularly murder, seems to pander 
to the voyeuristic and Schadenfreude instincts of the audience. Judges, 
lawyers and sociologists frequently express the desire to evaluate whether 
media coverage of trials, particularly where the verdict is decided by jury, 
contributes to injustice, the expression of prejudice and a distortion of 
reality. the media reporting of trials inevitably involves an exploitation of 
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the infotainment dimension of journalistic narrative. vicarious curiosity 
is an essential component in the delivery of open justice and in public 
interest in relation to the reporting of criminal trials.

the UK has a confused attitude toward the jury system: the state is 
allowed to vet jurors secretly; the defence has no such privilege. sometimes 
potential jurors are asked to excuse themselves if they have a connection 
with the security services, or are victims and relatives of victims of terrorist 
incidents. reference has already been made to the 1981 Contempt of 
Court act, which made interviewing jurors about the deliberation process 
a criminal offence. the road is blocked for serious academic research as 
well as for general journalism. the situation could not be more different 
in	America,	which	has	had	the	benefit	of	investing	in	many	laboratory	and	
real-life research studies into the role of publicity in jury deliberation.

Plate 7 doctor hawley harvey Crippen, 1910, probably taken when he was 
standing in the dock of the number one Court of the old Bailey for his trial. 
his case is illustrative of everything that can go wrong when criminal justice 
and biased media decide an innocent man must hang for a crime he did not 
commit. the image appeared in the memoirs of Crippen’s prosecutor, sir 
richard muir, published in 1927. it is unlikely that the trial judge, Lord Chief 
Justice alverstone, would have approved of the taking of this photograph, and 
legislation in 1925 would make such photography in court a criminal offence.
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Bruschke and Loges reported that, in twelve studies examining pre-
trial publicity in the absence of trial information, the respondents ‘will 
generally be biased against defendants prior to the introduction of trial 
evidence, and that the more information that respondents retain, the 
more likely they are to prejudge guilt.’ (Bruschke and Loges 2004: 30)

eight studies into the issue included trial evidence and found a pre-
trial publicity effect, but ‘virtually all of these studies have been conducted 
under circumstances that differ from actual trials in very important ways.’ 
(ibid.: 32) the studies also showed that if pre-trial publicity did emerge 
as	a	biasing	factor,	the	influence	was	much	less	than	the	influence	of	the	
trial evidence. in laboratory studies that partially supported the existence 
of	a	pre-trial	publicity	effect	the	results	were	equivocal	and	‘affirmed	the	
effectiveness of one remedy or another.’ (ibid.: 47) Bruschke and Loges 
found seven published studies that offered data ‘indicating the absence of 
any pretrial publicity effect.’ (ibid.: 58)

R v Hawley Harvey Crippen and Ethel le Neve 1910

the Crippen murder case has assumed mythical proportions in terms 
of the representation of crime mystery and edwardian culture. madame 
tussaud’s has immortalized the middle-aged american purveyor of quack 
remedies, with the kiss-curl hairstyle, who was convicted and hanged for 
poisoning and dismembering his wife, Cora, at their home in hilldrop 
Crescent, north London. Crippen’s relationship with his secretary, ethel 
le	Neve,	with	whom	he	fled	 the	country	after	Scotland	Yard	detectives	
had visited asking questions about Cora’s disappearance, also sparked the 
sensationalist curiosity of the public. this was whipped up by a powerful 
circulation war. the decision to dress up ethel as a young man posing as 
Crippen’s son was not at all convincing, and the captain of their trans-
atlantic liner, the ss Montrose, alerted by the bloodthirsty clamour for 
Crippen’s arrest, soon suspected that the two passengers calling them-
selves mr robinson senior and mr robinson junior were the two fugitives. 
But he used the ship’s marconi wireless facility to contact the editor of the 
Daily Mail to negotiate the terms of a series of eye-witness accounts and 
updated reports on the conduct of the suspects before cabling scotland 
Yard with the information.

the Crippen case became a landmark in the enforcement of contempt 
law against mass newspaper publication. Britain’s most senior judge, the 
Lord Chief Justice, held contempt of court trials for newspapers that 
had been judged to create prejudice during the trial. in R v Clarke ex 
parte Crippen 1910 it was decided that the Daily Chronicle had committed 
contempt of court when it alleged that Crippen had made a confession 
after his arrest in newfoundland, because a warrant had been issued 
for his arrest and the case was pending. the newspaper report was a 
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complete fabrication. mr Justice darling observed: ‘anything more calcu-
lated to prejudice the defence could not be imagined.’ (Borrie and Lowe 
1973: 41) along with his alleged eve-of-execution confession, it was one of 
a plethora of reports that had more do with fantasy than with reality.

detective Chief inspector dew sued a number of national newspa-
pers for the libel that he had told reporters in Canada that Crippen 
had confessed to the murder. this was the beginning of the tradition of 
multiple	libel	actions	by	police	officers.

the surreptitious taking of photographs of Crippen and le neve 
at Bow street magistrates’ Court and of Crippen in the dock of the 
number one Court of the old Bailey began to mobilize the judiciary 
and government to consider legislation outlawing in-court photography 
and sketching. this was achieved by 1925. the senior judges were also 
unhappy about the spectre of cheque-book journalism and the macabre 
scrambling for the rights to Crippen’s pre-execution confession. his 
solicitor, arthur newton, was later suspended and castigated by mr 
Justice darling for the incompetent and inadequate defence of his client. 
newton had arranged for the fabrication of a confession from Crippen, 
which was published in the Evening Times when Crippen had in fact 
gone to his death still proclaiming his innocence. the Law society found 
that the solicitor had fabricated other letters and documents purporting 
to be from his client to the John Bull and Daily Chronicle newspapers. 
newton lost most of his client’s income by paying it into a bank which 
went	bankrupt	on	the	first	day	of	the	trial.	(Morton	2001:	49–53)	Legal	
commentators say that Crippen had poor representation by both his 
solicitor and his counsel in court.

it is suggested that newton should have advised Crippen and le neve 
to force the British authorities to extradite them from Canada, as the case 
against them was circumstantial and there was an even chance that they 
would never reach the dock of the Central Criminal Court. But such an 
outcome, while it would have been favourable to Crippen and le neve, 
would not have been lucrative for arthur newton, who had already nego-
tiated newspaper retainers to represent the couple in england and barter 
their life stories and potential confessions, were they to be convicted of 
the	 capital	 crime.	 (TNA	HO	144/1718/19542/sub-file	 38)	There	 is	 also	
evidence that the clerk to the most celebrated defence QC of the time, sir 
edward marshall hall, turned down the chance to take the brief because 
newton refused to advance any of the fees, presumably because he wanted 
to	profit	from	the	bulk	of	the	newspapers’	provision	of	legal	defence	costs.	
(morton 2001: 50)
The	 prosecution	 and	 Home	 Office	 papers	 relating	 to	 the	 Crippen	

case were not released until more than eighty-two years after his trial 
and execution. Long-standing investigative analysis by the american 
forensic poisons specialist John trestrail demonstrates that the anxieties 
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of england’s senior judges about media prejudice and solicitor miscon-
duct should have gone deeper and wider. documentaries by Channel 4 
television, The Last Secret of Dr Crippen (maltby 2004), and Channel 5 tele-
vision, Was Dr Crippen Innocent? (webb 2008), have revealed a catalogue 
of concealed evidence, suspected malpractice, misrepresentations, and 
mistakes in forensic science. the director of the Channel 5 documentary, 
andy webb, said ‘it seems to me the Crippen case should be required 
reading for media students.’ (webb Guardian 2008a)

present-day forensic dna analysis indicates that the human remains 
found in the cellar of dr Crippen’s home did not belong to his wife, Cora, 
and that they were not those of a woman. (hodgson Guardian 2007). mr 
trestrail, the author of Criminal Poisoning: An Investigational Guide for Law 
Enforcement, Toxicologists, Forensic Scientists and Attorneys (2007), argues that 
there has never been a case of hyoscin being used in any other murder case 
and	it	is	hard	to	find	a	poison	murder	where	the	victim’s	body	was	gutted,	
eviscerated and buried at the scene of the crime. (hodgson Guardian 
2007). this was the trial that established the reputation of the forensic 
pathologist dr Bernard spilsbury, but contemporary standards and prac-
tice	question	the	reliability	and	scientific	credibility	of	his	conclusions	and	
confident	 assertions	 that	 a	piece	of	 skin	 found	 in	 the	 remains	had	 the	
mark of a scar and was thereby linked to the existence of a similar scar 
observed on mrs Crippen. similar doubts have been cast on the evidence 
about	 the	 poisoning.	 A	 forensic	 analysis	 of	 scientific	 and	 legal	 doubts	
about the credibility of his evidence in the Crippen trial is contained in 
the book Lethal Witness: Sir Bernard Spilsbury, Honorary Pathologist (2007) by 
British lawyer andrew rose. his critical views about the quality of legal 
services provided to dr Crippen were also expressed in the television 
documentaries.

examination of the papers from the case, released to the national 
archives, reveals the existence of a letter written by somebody claiming to 
be mrs Cora Crippen to her husband while he was awaiting execution at 
Pentonville	Prison.	(TNA	HO	144/1718/19542/sub-file	86)	It	was	retained	
by the prison governor and not passed on to the defence. another letter 
purporting to have been written by mrs Crippen was given to the then 
home secretary, winston Churchill. it was last seen going into his pocket 
and has disappeared. (maltby, 2004). perhaps it was still in his pocket 
when he joined the ranks of other celebrity spectators in the number one 
court of the old Bailey to see Crippen’s lover successfully defended by the 
barrister F.e. smith. ethel le neve was acquitted of being an accessory to 
murder. it was reported in 2007 that a woman using mrs Crippen’s stage 
name, ‘Belle elmore’, was ‘registered as living with Cora’s sister in new 
York. records show that the same woman entered the Us through ellis 
island from Bermuda in 1910 shortly after mrs Crippen disappeared.’ 
(hodgson Guardian 2007)
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the archive papers also revealed that the director of public prosecutions 
had paid $450 for the Us private detective agency, pinkertons, to bring 
mrs Cora Crippen’s friend, Bruce miller, from Chicago to deny being 
the alleged victim’s lover. evidence that a woman bearing mrs Crippen’s 
description had tried to withdraw savings and arrange for the removal 
of large quantities of furniture and belongings from hilldrop Crescent 
before her disappearance was not disclosed to the defence. (tna mepo 
3/198; dpp 1/3)

there is now a suspicion that the presence of dr Crippen’s pyjama 
jacket with the mysterious human remains in the cellar might have been 
the result of police planting and fabrication. (webb 2008). detective Chief 
inspector walter dew (1863–1947) retired from the police the day after 
Crippen’s trial, became a high-earning private detective, and collected tax-
free libel damages by suing nine national newspapers that had reported 
him as the source of Crippen’s non-existent confession in Canada and 
other speculation. his autobiography, published in 1938, was titled I 
Caught Crippen. however, the commentator david aaronovitch is uncon-
vinced by the growing campaign to assert dr Crippen’s innocence. he 
argued that every aspect of the new evidence can be challenged and that 
the totality of original evidence demonstrates that Crippen did commit 
murder. (aaronovitch Times 2008)
The	jury	in	Crippen’s	trial	took	twenty-seven	minutes	to	find	him	guilty.	

when he was asked if he had anything to say, he replied: ‘i still protest my 
innocence.’ Lord Chief Justice alverstone’s peroration in sentencing now 
seems hollow in the light of the facts that have emerged:

you have been convicted upon evidence, which could leave no doubt 
on the minds of any reasonable man, that you cruelly poisoned your 
wife, that you concealed your crime, you mutilated her body, and 
disposed piece-meal of her remains; you possessed yourself of her 
property, and used it for your own purposes. it was further estab-
lished	 that	 as	 soon	as	 suspicion	was	 aroused	you	fled	 from	 justice,	
and	took	every	measure	to	conceal	your	flight.	On	the	ghastly	and	
wicked nature of the crime i will not dwell. i only tell you that you 
must entertain no expectation or hope that you will escape the conse-
quences of your crime, and i implore you to make your peace with 
almighty God.

(Young 1920: 183)

Crippen’s surviving family want his body disinterred from unconse-
crated ground and returned to the Us. there have been reports that the 
UK Criminal Cases review Commission has been examining the safety 
of the conviction and that it may refer the case to the appeal court with a 
recommendation for ruling the guilty verdict unsafe and posthumously 
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quashing the result of the trial. (townsend Observer 2009). if this were to 
happen, the Crippen case would go down in British criminal history as 
one of the most disastrous miscarriages of justice. perhaps the culpability 
should be shared on a historical basis between the media, the police, the 
legal profession, forensic science and the judiciary.

Sam Sheppard and another ‘trial of the century’

dr sam sheppard’s wife marilyn was bludgeoned to death in Bay village, 
four miles from Cleveland, ohio in 1954. From the outset, investigating 
officers	focused	suspicion	on	the	doctor	and	he	was	arrested	on	a	murder	
charge, was indicted about a month later, and his trial in october termi-
nated in his conviction four days before Christmas. during the entire 
pre-trial period virulent and incriminating publicity about him and his 
wife’s murder made the case notorious, and the news media saturated 
their coverage with charges and counter-charges, including crimes and 
misdemeanours with which he was never charged.
Three	months	 before	 the	 trial	 he	was	 examined	 for	more	 than	 five	

hours without counsel in a televised three-day inquest conducted before 
an audience of several hundred spectators in a gymnasium. over three 
weeks before his trial the newspapers published the names and addresses 
of prospective jurors, causing them to receive letters and telephone calls 
about the case.

the trial began two weeks before a hotly contested election in which 
the chief prosecutor and the trial judge were candidates for judgeships. 
newsmen were allowed to take over almost the entire small courtroom, 
hounding sheppard and most of the other key trial participants. twenty 
reporters were assigned seats in the courtroom near the place where 
sheppard was sitting with his attorney, and also very close to the jury 
and counsel. he therefore had no privacy and everything he said to his 
attorney could be heard by the journalists in court.

the movement of the reporters in the courtroom caused frequent confu-
sion and disrupted the trial; and in the corridors and elsewhere in and 
around the courthouse they were allowed free rein by the trial judge. a 
broadcasting station was assigned space next to the jury room. Before the 
jurors began deliberations they were not sequestered, and they had access 
to all news media, though the court made ‘suggestions’ and ‘requests’ 
that the jurors not take part in interviews in which they were tempted to 
comment	about	the	case.	Though	they	were	sequestered	during	the	five	
days and four nights of their deliberations, the jurors were allowed to 
make inadequately supervised telephone calls during that period.

intensive and sensational media coverage attended every day of the 
case, including incriminating issues not allowed to be put before the jury. 
the jurors were thrust into the limelight and asked to perform the role 
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of celebrities. the trial judge was asked to do something about it and 
his only response was that neither he nor anyone else could restrict the 
prejudicial news accounts. despite his awareness of the excessive pre-
trial publicity, the trial judge failed to take effective measures against 
the massive publicity which continued throughout the trial or to take 
adequate steps to control the conduct of the trial. twelve years after he 
was	found	guilty	and	sentenced	to	life	imprisonment,	Sam	Sheppard	filed	
a habeas corpus petition contending that he did not receive a fair trial. 
the supreme Court issued an opinion which set the seal on what should 
be considered the dividing line between fair trial and trial by media in 
the Usa:

the massive, pervasive, and prejudicial publicity attending petition-
er’s prosecution prevented him from receiving a fair trial consistent 
with the due process Clause of the Fourteenth amendment. though 
freedom of discussion should be given the widest range compatible 
with the fair and orderly administration of justice, it must not be 
allowed to divert a trial from its purpose of adjudicating controver-
sies according to legal procedures based on evidence received only 
in open court. […] the trial court failed to invoke procedures which 
would have guaranteed petitioner a fair trial, such as adopting strict-
er rules for use of the courtroom by newsmen as petitioner’s counsel 
requested, limiting their number, and more closely supervising their 
courtroom conduct. the court should also have insulated the witness-
es; controlled the release of leads, information, and gossip to the press 
by	 police	 officers,	 witnesses,	 and	 counsel;	 proscribed	 extra-judicial	
statements	by	 any	 lawyer,	witness,	party,	 or	 court	official	divulging	
prejudicial matters; and requested the appropriate city and county 
officials	to	regulate	release	of	information	by	their	employees.

(sheppard v maxwell sC Us 1966)

if the skeleton description of the legal narrative does not hint at the 
intensity of the injustice, the wider facts make it much worse. although 
the prosecutors never considered anybody else a suspect, it was obvious 
that dr sheppard had also been injured and he had given a credible 
account of a ‘bushy-haired’ intruder who had attacked his wife and who 
had gone on to attack him when he disturbed him.

a footnote in the supreme Court case cited the observation that the 
celebrity journalist dorothy Kilgallen, who had been reporting the 
trial, had been taken aside by the judge and informed that he thought 
sheppard was ‘guilty as hell.’ (sheppard v maxwell, sC 1966: note 11 at 
358) while sheppard was mourning the murder of his pregnant wife and 
facing the accusation that he was the murderer, media intrusion into his 
private life revealed an affair he had had with a work colleague. he lost 
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both parents within a year of the trial: his mother through suicide; his 
father prematurely from gastric ulcer.

sheppard was acquitted at the second trial, held in 1966. the alco-
holism he developed as a result of stress meant that the resumption of 
his medical career resulted in a malpractice suit. he turned to wrestling 
– his favourite sport at college – and died shortly after appearing before 
a	Senate	committee	enquiry	when	he	affirmed	his	faith	in	the	American	
constitution and was not inclined to demand any blunting of the free 
press privilege under the First amendment that had caused him so much 
harm:

the wheels of justice grind slowly. But in this country it took ten 
years to vindicate me. and i hope by testifying here that i can justify 
the fact that the supreme Court and the people of the United states 
have made a wrong right. they can’t give me back my parents and 
the other things but they have attempted. and this is what this free 
country is all about. i’m proud of my country. i want to make it better 
in the future which is what you people are doing. and i hope to 
justify	 the	fact	 that	a	guy	who	was	wrongfully	convicted	was	finally	
released.

(nugus/martin productions1992)

 his attorney, F. Lee Bailey, explained that the problem with the media 
coverage was not that it had happened, but that it had been all one way:

if there is one powerful organ of the news media who go overboard 
in using its strength to persecute one man, there should be another 
equally powerful organ somewhere to step in and contest. i’ve studied 
all the clippings. i never saw anybody come out for sam sheppard. 
it isn’t the reporting ability of the news media that is frightening. it 
is the editing ability. the newspapers had the power to put in the 
good evidence for the state. it also had the power to leave out the bad 
evidence.

(ibid.)

the Crippen and sheppard case histories inform us that the failure in 
media ethics and transgression of media law are part of a nexus of complex 
factors contributing to miscarriages of justice. trial by media should not be 
considered as an isolated issue and problem. indeed Bruschke and Loges 
argue that ‘expensive pretrial publicity research should not be conducted 
at the expense of quality defense representation.’ (Bruschke and Loges 
2004: 156) they say that, as a society, we should be embarrassed if millions 
of dollars are spent each year for such social science legal research ‘when 
public defense programs are so desperately underfunded.’ (ibid.) the 
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ethical obligation on the part of media communicators to avoid partiality 
in adversarial legal proceedings tried by jury should be obvious. plurality 
and fairness of representation appear to be the surest antidotes to trial by 
media.

whilst the adverse consequences of unfair media coverage on the admin-
istration of justice may be common to both Us and UK jurisdictions, the 
chasm in the approach to open justice is wide. as indicated in Chapter 1, 
in the Usa open justice, media reporting and access rights to the criminal 
courts are given constitutional priority through the First amendment. 
this is evident in the ruling of Chief Justice Burger in Richmond Newspapers 
Inc v Virginia in 1980. Furthermore, the sixth amendment guarantees 
open justice provisions for criminal defendants in respect of ‘a speedy 
and public trial, by an impartial jury’ and ‘to be informed of the nature 
and cause of the accusation; to be confronted with the witnesses against 
him’. the UK has compromised all of these principles. 

the fundamental differences in the approach to criminal open justice 
between the Us and UK are highlighted in the series of essays edited by 
professor eric Barendt published in 2009 in Media Freedom and Contempt 
of Court. professor Joseph Jaconelli, in his 2002 text Open Justice: A Critique 
of the Public Trial, observed that in english law ‘there is no fundamental 
constitutional text embodying the right to an open trial’ (Jaconelli 2002: 6) 
or to the procedural safeguards articulated in the Us sixth amendment. 
But Chief Justice Burger in Richmond derived the constitutional right in 
the historical practice of the criminal courts of england and wales.

British jurisprudence on open justice constantly avers to the house of 
Lords ruling in 1913 in Scott v Scott. Jaconelli observes correctly that Lord 
shaw ‘extolled the open conduct of trials as “a sound and very sacred part 
of the constitution of the country and the administration of justice.”’(ibid.; 
scott v scott hL 1913) But the Scott case in its ratio decidendi never dealt 
centrally with the issue of media and public access to proceedings. it was 
a divorce case where one of the parties had been prosecuted for contempt 
when she sent shorthand transcripts of her private hearing to relatives to 
counter allegations being made by her ex-husband. the fact remained 
that in practice in england and wales during most of the nineteenth and 
twentieth centuries open justice and media reporting of criminal trials 
had constitutional priority.

the rubicon on open justice was crossed on very rare occasions. R v 
Clement	 in	1820,	 as	 explained	 in	Chapter	1,	was	 a	flawed	and	discred-
ited jurisprudential source of the power to prior restrain the reporting of 
criminal proceedings. in an editorial in The Times the judges were accused 
of arbitrarily ordering the editor of the Observer	 to	 pay	 a	 fine	 of	 £500	
for failing to observe a court reporting ban based on no previous statute 
or precedent: ‘we confess we know not the law of the case, where it is 
written, where to be found, or from whence derived; […] nothing like 
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it exists on the records of any British court.’ (The Times 29 april 1820: 
2)	Clement	was	fined	in	his	absence,	without	an	antecedent	trial	where	
he could be represented, and the punishment was upheld in two appeal 
court hearings heard by the very judges who had punished him. as The 
Times observed in 1820: ‘the whole is in the clouds.’ (ibid.)

the rubicon was further crossed in 1925 and 1926 when parliament 
legislated to ban sketching and cameras from courtrooms and the 
reporting of indecency and detailed evidence in domestic proceedings. 
parliament gave judges discretionary powers to prohibit the naming of 
juvenile witnesses and defendants in adult proceedings in 1933. Judges 
gave themselves the power to order the withholding of the identity of 
homosexual victims of blackmailing gangs during the 1930s. this practice 
led to the 1974 case of R v Paul Foot and Socialist Worker where Lord Chief 
Justice widgery crossed the rubicon again and formalized a common law 
right to anonymity for blackmail complainants threatened by menaces 
that were embarrassing. paul Foot was a legendary investigative jour-
nalist who had been seeking to expose senior members of the British 
establishment for visiting an illegal brothel. he was also anxious that the 
anonymity would protect people in positions of intelligence and military 
sensitivity whose private sexual peccadilloes exposed them to the risk of 
compromising national security. parliament abandoned open justice as 
a constitutional paradigm in the sexual offences amendment act 1976, 
when it legislated for defendant and witness anonymity in rape trials, and 
in the 1981 Contempt of Court act, when it gave judges formalized prior 
restraint and prohibition powers on reporting criminal cases without any 
right of appeal for media organizations. since then the British media 
have been struggling through litigation costing tens, perhaps hundreds, 
of millions of pounds to secure the basic right to have freedom of expres-
sion simply balanced with the concepts of privacy, fair trial, right to life, 
administrative convenience and national security.
The	first	ruling	of	 the	UK’s	Supreme	Court	 in	October	2009	was	an	

open justice application by a group of media organisations seeking to 
identify the names of men appealing against an order freezing their assets 
because they were suspected of funding terrorism. Geoffrey robertson 
QC	submitted	that	the	court’s	first	term	docket	read	like	alphabet	soup	
because the appellants were referred to only by letters of the alphabet 
after the lower courts had granted them pseudonym orders. this was a 
fight	to	establish	the	concept	that	everyone	who	commenced	a	legal	action	
should expect to have his or her name published. the supreme Court 
agreed	 to	 the	 identification	of	 a	man	who	had	previously	been	known	
only	as	‘G’	but	had	used	the	media	to	criticize	the	effect	of	the	financial	
freezing orders, had been referred to in a terrorist trial and on a Bank of 
england website.
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the British media privacy right is developing a creativity and dynamism 
that has crossed the line of anything that would be envisaged and toler-
ated by the Us supreme Court. despite the protestations of paul dacre, 
the editor of the British newspaper the Daily Mail, UK privacy rights now 
protect the dignity, intimacy and personal family space of private and 
public individuals. the British courts are taking on the strasbourg juris-
prudence set out in the princess Caroline von hannover case of 2004, 
that	public	figure	status	in	terms	of	character	par excellence does not result 
in the surrendering of performance of private being in public space. the 
zone of interaction of a person with others, even in the public context, 
which may fall within the scope of private life, has expanded. (Clayton 
and tomlinson 2009) private life is personal identity, physical and psycho-
logical integrity. the horse has long bolted from the stable and mr dacre’s 
attack on the decisions of high Court Judge sir david eady has not fully 
understood that key decisions had already been taken by other judges in 
courts before him and above him:

inexorably, and insidiously, the British press is having a privacy law 
imposed on it, which – apart from allowing the corrupt and the 
crooked to sleep easily in their beds – is, i would argue, undermining 
the ability of mass circulation newspapers to sell newspapers in an 
ever	more	difficult	market.	This	law	is	not	coming	from	Parliament	–	
no, that would smack of democracy.

(dacre 2008)

mr Justice eady became associated with cases the media were losing 
that engaged in a balancing exercise between freedom of expression and 
privacy because he was one of a few QBd specialist media law judges in 
London. Journalism is inclined to personalize the decision of courts by the 
name of the judge presiding. however, judges have a legal duty to decide 
cases according to the evidence and existing law of statute and precedent. 
their personal beliefs and attitudes are excluded from the decisions they 
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have to take. the human rights act requiring a balancing act between 
article 8 and 10, Campbell v MGN in 2004 giving individuals a horizontal 
remedy to sue media publishers over their right to a respect for privacy, 
and the ending of the constitutional priority for freedom of expression 
is	having	the	social	consequence	of	blocking	media	exposure	of	infidelity	
and private sexuality in the absence of a provable public interest. dacre 
told the house of Commons select Committee on Culture, media and 
sport in 2009 that mr Justice eady was a brilliant judge, but he had been 
wrong in his approach to media rights.

the irony may well be lost on mr dacre and his fellow editors that the 
UK privacy right has gestated largely through the healthy and lucrative 
commerce in media exploitation rights. hollywood celebrities Catherine 
Zeta-Jones and michael douglas came to London to seek a privacy remedy 
over unauthorized publication of wedding photographs snatched at a 
ceremony in the Usa because they were worth a million pounds. in 2001 
the high Court granted an injunction preventing the Manchester Evening 
News from publishing images of a surviving conjoined twin that had 
been taken on the steps of a hospital. the court agreed to publication by 
another newspaper that had entered into an exclusive arrangement with 
the parents. (attard v Greater manchester newspapers hC 2001) these 
cases suggested that a ‘hybrid privacy right of private and commercial 
information can be a commodity that can be sold, without “the owner” 
losing the right to protect their privacy.’ (melville-Brown 2006: 399) the 
press Complaints Commission complained that in this case privacy should 
not have been treated as a commodity that could be sold on one person’s 
terms. (pCC adjudication 15 June 2001 report 55)

the house of Commons select Committee’s enquiry into ‘press 
Standards,	Privacy	 and	Libel’	 elicited	 the	 submission	of	 two	 significant	
memoranda of written evidence from key individuals in the english and 
welsh judiciary. sir david eady, the high Court judge who was the target 
of paul dacre’s attack on judges creating a media privacy law by the 
back door, released the copy of his speech on privacy to the intellectual 
property Lawyers’ association in February 2009. it provides a narrative 
of	how	the	media	privacy	right	was	established.	Eady	confirmed	that	the	
common law constitutional priority of freedom of expression in relation 
to privacy and other rights ended as a result of a number of steps taken 
by parliament and judiciary between 1998 and 2004. this ‘overwhelming 
priority that the common law had given to it’ (h of C select Committee 
2009, eady) was articulated by Lord Chief Justice Coleridge in Bonnard v 
Perryman in 1891:

the right of free speech is one which it is for the public interest that 
individuals should possess, and, indeed, that they should exercise 
without impediment, so long as no wrongful act is done; and, unless 
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Plate 8 media cranes for television cameras covering a serial murder 
investigation in suffolk in late 2006. erected in a suburban street, television 
media have the potential to use long-view cameras to peer into the gardens and 
through the windows of a suspect in a sensational murder enquiry. in the Us a 
buzzing swarm of news helicopters normally gathers above the scene of a news 
event. the technology and style of news gathering becomes a matter for ethical 
discussion and, in some countries, for litigation for breach of privacy.
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an alleged libel is untrue, there is no wrong committed; but, on the 
contrary, often a very wholesome act is performed in the publication 
and repetition of an alleged libel. Until it is clear that that an alleged 
libel is untrue, it is not clear that any right at all has been infringed; 
and the importance of leaving free speech unfettered is strong reason 
in cases of libel for dealing most cautiously and warily with the grant-
ing of interim injunctions.

(Bonnard v perryman Coa Civ div 1891)

eady explained that the priority ended when parliament, in the 1998 
human rights act, legislated for the British courts to take into account 
strasbourg jurisprudence, and the Law Lords, in Campbell v Mirror Group 
Newspapers in may 2004, established ‘a citizen’s reasonable expectation of 
privacy in respect simply of personal information […] enforced horizon-
tally by reference to article 8, as between citizens.’ (eady 2009)
This	account	was	confirmed	 in	 the	memorandum	of	 the	head	of	 the	

Court of appeal Civil division, master of the rolls sir anthony Clarke, who 
firmly	placed	responsibility	for	the	establishment	of	‘a	generalised	right	to	
respect for privacy’ on parliament. (h of C select Committee 2009, Clarke) 
he pointed out to the house of Commons select Committee’s enquiry 
that it was the then Lord Chancellor, Lord irvine, who in november 1997 
had stated that through the human rights act it was ‘expected that the 
judges would develop the law appropriately having regard to the require-
ments of the convention.’ (ibid.) Furthermore, Clarke asserted that the 
then Lord Chief Justice, Lord Bingham, had warned parliament of the 
consequences:

it	seems	very	likely	that	difficult	questions	will	arise	on	where	the	right	
to privacy ends and the right to free expression begins. the media are 
understandably and properly concerned that the conduct of valuable 
investigative journalism may be hampered or even rendered impos-
sible.	It	is	very	difficult,	and	probably	unwise,	to	offer	any	opinion	in	
advance about where the line is likely to be drawn.

(ibid.)

 in 2002 the Economist, in an editorial entitled ‘whose life is it anyway?’ 
had warned:

six years ago, Lord Bingham, then Lord Chief Justice, warned that 
if the government failed to legislate on privacy, ‘the courts will not be 
found wanting.’ during the passage of the hra (human rights act), 
the Lord Chancellor, Lord irvine, said that the judges were ‘pen-
poised’ to develop a privacy law.

(Economist 9 march 2002)
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The	Department	for	Culture,	Media	and	Sport	confirmed	in	an	addi-
tional memorandum to the house of Commons select Committee on 
Culture, media and sport that the government had deliberately passed 
legislation to create offences that would amount to criminal sanctions 
against the media for breach of privacy through the protection from 
harassment act 1997, the regulation of investigatory powers act 2000, 
and the data protection act 1998. some of these offences had no public 
interest defences. (h of C select Committee 2009, dCms)
Sir	 David	 Eady’s	 speech	 outlined	 the	 history	 of	 significant	 public	

disquiet about tabloid intrusion into private lives during the 1980s and 
early 1990s. the right to respect for privacy had been created in a context. 
he said that he had been one of the three lawyers on the committee of 
enquiry into privacy set up in 1989 under the chairmanship of the late 
david Calcutt QC. he said he was the lawyer representing the duchess 
of York in 1992 instructed to seek an injunction to prevent the publica-
tion of intrusive photographs featuring the duchess lying by a pool with 
a texan accountant ‘taking a particularly close interest in her toes.’ (eady 
2009) in recognizing that judges were in the front line of making the legal 
decisions eady stated: ‘the media have nowhere to vent their frustrations 
other than by abusing the referee in the particular case. some of you may 
know that certain judges have come under increasingly hysterical attack 
in the media.’ (ibid.)

the expanding protection included intimate and personal information, 
and it was not for judges to refuse a remedy on grounds of distaste or 
moral disapproval. protection extended to ‘kiss and tell stories’ when they 
encroached on another person’s reasonable expectation of privacy. this 
includes the increasing phenomenon of general contra mundum (against 
the world) injunctions against all media, prohibiting publication of secret 
information that the public will never be permitted to know about:

i cite it simply because the name of the case is one of my favourites: X 
& Y v Persons Unknown [2007] hrLr 4. it has become quite common 
for celebrities to seek an injunction urgently of the John doe variety 
– against persons unknown. typically, they will have got wind from a 
journalist	of	a	story	in	the	offing,	based	on	revelations	by	an	unidenti-
fied	friend	or	acquaintance.	If	his	John	Doe	injunction	is	then	served	
on any newspaper he suspects of involvement, that can be an effec-
tive way of spiking the plans of the unknown culprit. that is because 
of the Spycatcher doctrine, whereby even though the newspaper is 
not a party, it can still be liable for criminal contempt if it publishes 
the story knowing of the prohibition against the ‘persons unknown’. 
in X v Y a procedure was worked out of giving notice to potential 
media respondents to give them a chance to be heard on the scope 
of the order. that is appropriate because their article 10 rights are 
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potentially	involved.	They	are	notified	of	the	information	which	is	to	
be	subject	of	protection	by	means	of	a	confidential	schedule	attached	
to the order or draft order. so far that seems to be working pretty 
well.

(ibid.)

tessa mayes, in her report ‘restraint or revelation? Free speech and 
privacy in a confessional age’, argues that it is not that public discussion 
of private matters is viewed as a problem per se – it is seen as a problem 
if the subject of the discussion feels hurt or offended. mayes states that 
if the issue is seen in terms of balancing the right to freedom of expres-
sion with the right to privacy, this effectively means that there is no such 
thing as a right to free speech or, indeed, a right to privacy. she concludes 
that	 the	 right	 to	privacy	has	been	redefined	as	a	 state	protection	 from	
hurtful	public	discussion;	and	the	right	to	free	speech	has	been	qualified	
by restricting speech that may cause offence. (mayes 2002: 2)

in a comparative context it should be realized that British privacy 
law is moving in directions that would be considered unconstitutional 
and unconscionable in Us law. the americans would not have allowed 
privacy anonymity to settle on witnesses in civil and criminal cases and 
then migrate to defendants burdened with media notoriety. the privacy 
right is morphing into a right of oblivion, and the right to live under the 
deceit of a false identity.

US constitutional barriers limiting the privacy tort

Us journalists cannot be held liable for revealing the name of a rape victim 
whose identity was obtained through open court records: ‘once true 
information is disclosed in public court documents open to public inspec-
tion, the press cannot be sanctioned for publishing it.’ (Cox Broadcasting 
Corporation v Cohn, supreme Court 1975) in Florida Star v BJF 1989 the 
supreme Court held that a newspaper could not be held liable for negli-
gence where it published the name of a rape victim whose identity was 
obtained from a police report.

in Oklahoma Publishing Co v District Court 1977 the supreme Court ruled 
that the First amendment barred a judge from prohibiting the media 
from printing the name of a juvenile murder suspect who had been iden-
tified	at	a	court	hearing	open	to	the	media.	In	Smith v Daily Mail Publishing 
Co in 1979 the supreme Court ruled that a newspaper could not be held 
liable for publishing the name of a juvenile charged with murder, in 
violation of a state statute requiring the permission of the juvenile court 
prior to publication. these cases demonstrate that federal law and the 
First amendment trump any case law or statutes passed in the Us states 
themselves.
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Justice Brandeis is recognized as one of the founding authors of the Us 
privacy tort. apart from the famous article he co-wrote for the Harvard 
Law Review in 1890, he used his later role as a supreme Court Judge 
to develop the principle as evidenced in his 1928 dissenting opinion in 
Olmstead v United States:

the makers of our Constitution undertook to secure conditions 
favourable	to	the	pursuit	of	happiness.	They	recognised	the	signifi-
cance of man’s spiritual nature, of his feelings and of his intellect. 
they knew that only a part of the pain, pleasure, and satisfactions 
of life are to be found in material things. they sought to protect 
americans in their beliefs, their thoughts, their emotions and their 
sensations. they conferred, as against the government, the right to 
be let alone – the most comprehensive of rights and the right most 
valued by civilised men.

(olmstead et al. v Us, sC Us 1928)

a basic normative moral precept of american journalism, underlined 
in most published codes and stylebooks, is that when a person becomes 
involved in a news event, voluntarily or involuntarily, he forfeits the right 
to privacy. american news culture also expects that a person somehow 
involved in a matter of legitimate public interest, even if not a bona fide 
sport or news event, normally can be written about with safety.

the Us First amendment is the key to why celebrities cannot get the 
same degree of privacy protection now available in the english courts and 
in Continental jurisdictions such as France and Germany. Generally in 
the	USA,	if	you	are	a	public	figure,	or	involved	in	a	public	interest	event,	
truth will override privacy considerations.

the global Us news agency associated press quotes the words of paul p. 
ashley, a former president of the washington state Bar association:

the essence of the wrong will be found in crudity, in ruthless exploi-
tation of the woes or other personal private affairs of private indi-
viduals who have done nothing noteworthy and have not by design 
or misadventure been involved in an event which tosses them into an 
arena subject to public gaze.

(Goldstein 1998: 292)

The	significant	difference	between	developing	privacy	law	in	the	UK	
and existing privacy law in the Usa is that in america the trump card is 
freedom of the press and expression. in January 1967, supreme Court 
Justices decided that the constitutional guarantee of freedom of the press 
applied to states’ invasion of privacy cases involving news reporting. they 
were reviewing a complaint about the publication of photographs in Life 
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magazine in a review of a play. the new York state courts operated a 
legislated privacy law and provided a privacy remedy to a family who 
objected to the reconstruction of a traumatic event in their lives.

it was known as the ‘desperate hours’ case. the play had dramatized 
the story of a couple who had been held hostage in their house. Life asked 
the actors to pose for pictures in the actual house where the real-life family 
had been kept prisoners in their own home. the privacy claim was based 
on the assertion that the article implied that the stage drama was a true 
representation of what had taken place.

the supreme Court decided to give the magazine the same free press 
constitutional protection as the New York Times in the famous libel judg-
ment of 1964. there would be no licence for deliberate defamation and 
reckless disregard for the truth, and privacy actions will be successful if 
the	facts	of	a	story	are	deliberately	or	recklessly	changed,	or	fictionalized.	
the Court’s approach contrasts with that of the UK Law Lords in model 
naomi Campbell’s 2004 case against the Daily Mirror newspaper. the 
Daily Mirror	had	published	the	truth,	had	fictionalized	nothing	and	had	
explored somebody who was newsworthy on an issue of public interest; 
namely, a global celebrity lying when she denied taking drugs, while at 
the same time being treated for drug addiction problems.

at the time that the high Court originally found for her and awarded 
her £3,500 (roughly $5,000) in 2002, The News Media & The Law reported 
that if the case had been tried in the Usa she would have probably lost:

american courts grant celebrities a lower expectation of privacy than 
non-celebrities, which makes proving an invasion of privacy claim 
difficult.	 ‘Public	 figures	 here	 have	much	 less	 protection	 regarding	
details about their private lives, and naomi Campbell would certainly 
be	considered	a	public	figure,’	said	Robert	D.	Lystad,	a	media	attor-
ney with Baker & hostetler LLp in washington dC. in addition, Us 
court rulings allow photographers to take pictures of people from a 
public place as long as the subject is also in a public place.

(The News Media & The Law 2002a: 30)

in the ‘desperate hours’ case the supreme Court gave freedom of expres-
sion	the	benefit	of	the	doubt	in	the	journalistic	and	public	interest	context:

the line between the informing and the entertaining is too elusive for 
the protection of [freedom of the press]. erroneous statement is no less 
inevitable in such case than in the case of comment upon public affairs, 
and in both, if innocent or merely negligent, it must be protected if the 
freedoms of expression are to have the ‘breathing space’ that they ‘need 
to survive.’ […] we create grave risk of serious impairment of the indis-
pensable service of a free press in a free society if we saddle the press 
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with the impossible burden of verifying to a certainty the facts associated 
in a news article with a person’s name, picture or portrait, particularly as 
related to non-defamatory matter.

(time, inc v hill sC Us 1967)

Life anonymity for Maxine Carr: ‘The nonce bitch 
deserves to die’; ‘I would glass her if she was in my 

local’ (anonymous threats to Maxine Carr)

on 24 February 2005 mr Justice eady issued a groundbreaking order, which 
effectively made maxine Carr one of the most invisible criminals in Britain. 
he was in fact making permanent a temporary court order banning the 
media from reporting any details that could identify her whereabouts after 
her release from prison, under a probation order, with a new identity. the 
Times law editor, Frances Gibb, observed: ‘it also marks a further step towards 
what	some	lawyers	see	as	a	new	privacy	law	by	stealth	that	protects	high-profile	
criminals from media exposure.’ (Gibb The Times 2005) what made the case so 
groundbreaking was that such an overwhelming level of secrecy was accorded 
to a convicted adult who had not committed murder but had been convicted of 
a relatively minor criminal offence – conspiracy to pervert the course of justice. 
The	anonymity	order	was	not	indefinite.	It	was	possible	for	a	media	organiza-
tion to make an application to the high Court to challenge it in the future. 
regrettably, the judge was unable to hear any submissions from media organi-
zations because they were not prepared to instruct counsel. it is possible that 
they saw the case as a no-win situation, largely due to the fact that the judge was 
being asked to protect her ‘life and limb’ as well as her psychological health.

Anonymity trend for terrorist suspects, defendants and 
convicted criminals

the ruling was the latest in a series of all-embracing injunctions that had 
‘in perpetuity’ nature and were contra mundum – applying to every media 
communicator everywhere and at all times in the legal jurisdiction. similar 
kinds of orders were being sought in relation to security forces inform-
ants coming to the end of their sentences in northern ireland. in may 
2009	Mr	Justice	Silber	prohibited	media	identification	of	a	prisoner	being	
considered for parole who had committed killings which he described 
as ‘by far the most serious and sadistic category of murder cases which i 
have tried or read of.’ (Media Lawyer may 2009: 7) the judge said that ‘m’ 
was entitled to anonymity because, after being ‘outed by the press’ when 
seen in public after being assigned to an open prison he had had to be 
returned to more secure custody for his own safety. (ibid.)

the ‘threat to safety’ argument is used to justify the anonymity of 
British and foreign nationals subject to detention and control orders 
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under terrorism legislation passed since 2001. the irony is that the 
government, usually through the intelligence services, has secretly identi-
fied	the	suspects	as	potential	threats	to	public	safety.	An	attempt	was	made	
to challenge the anonymity of terror suspects known only as ‘ad’ and 
‘LL’ who had disappeared while under control orders, but the move by 
a consortium of newspapers was rejected by the high Court in october 
2006 (Media Lawyer november 2006: 9)

The Times launched another challenge to the anonymity relating to a 
terrorism suspect known only as ‘aY’ in october 2008. he was subject 
to a control order, a controversial form of house arrest which involves 
restrictions on civil liberty and continual surveillance by the security 
authorities. the high Court made it clear that cost, convenience and 
anticipated vigilante action against the individual outweighed freedom 
of expression:

Such	public	identification	may	lead	to	harassment	of	and	the	risk	of	
violence to the individual and his family by groups or individuals. 
the individual may continue to live where he was living already, and 
may remain in his job which would be put at risk. a media thirst 
for detailed and accurate news, in the public interest, may generate 
persistent investigative reporting alongside highly intrusive watching 
and besetting. there may be a risk of disorder in any given local 
community. the knowledge that he is subject to a Control order 
may conversely make him attractive to extremists in the area where 
he lives. it may make the provision of a range of services, includ-
ing	housing,	to	the	individual	or	his	family	rather	more	difficult.	If	
the individual believes that he faces these sorts of problems, he has a 
greater incentive to disappear, to live elsewhere in the UK or abroad. 
all of this can make the monitoring and enforcement of the obliga-
tions	more	difficult,	 and	 increase	 significantly	 the	call	on	 the	finite	
resources which the police or security service have to devote to moni-
toring the obligations.

(Times	v	Home	Office	Re:	AY,	HC	2008)

it can be argued that there has been a pattern of applications and 
litigation seeking to use right to life, fair trial, reputation, privacy, and 
prohibition on torture to curtail and compromise the principle of open 
justice in relation to defendants. reference has already been made to Re 
S (a child) identification: restriction on publication at the house of Lords in 
2004. it seemed that the Law Lords, by ruling that the mother charged 
with murdering one of her children, while another was in care, should be 
identified	in	court	reports,	were	drawing	a	line	in	the	sand.	But	shortly	
afterwards the president of the Family division did make an exception in 
relation to another mother on trial for criminal offences for knowingly 
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infecting her partner with hiv. this time the court did decide that the 
potential damage to health and well-being of her children in local authority 
care outweighed freedom of expression in naming her in reports of the 
criminal trial.

in 2009 the Law Lords decided that a man acquitted of rape should not 
continue to have anonymity in a BBC documentary investigating why dna 
obtained	from	the	victim,	which	matched	his	profile,	was	ruled	inadmissible	
at his trial. (re: d and the BBC hL 2009) d previously obtained anonymity 
because the attorney General had challenged the legality of the judge’s 
decision to exclude the evidence. the Law Lords’ ruling was obtained by 
brilliant advocacy on the human rights of media freedom on behalf of a 
public	 service	broadcaster	often	willing	 to	fight	 for	 a	 legal	principle	 that	
would be a basic publication right in the Usa. in this case the BBC wanted 
to argue, through a carefully researched investigative documentary, that a 
man believed guilty of the appalling rape of a 66-year-old woman in her 
own home should be named and prosecuted. the legal editor of The Times, 
Frances Gibb, observed: ‘a rare combination of legal loopholes meant that, 
for the past 12 years, wendell Baker has enjoyed both his freedom and an 
anonymity scarcely ever granted to defendants in criminal trials.’ (Gibb The 
Times 2009) the BBC’s documentary Double Jeopardy was in the campaigning 
tradition. it set out the case that even though the dna evidence linking 
wendell wilberforce Baker to the crime was ruled inadmissible when he 
was acquitted in 1999, subsequent legislative and case law changes ending 
the rule of double jeopardy and enabling the use of dna evidence in crim-
inal	trials	justified	a	new	prosecution.	However,	Frances	Gibb	warned	that	
‘there may be one further hurdle for the prosecution to overcome – the 
possibility that wendell Baker may now be able to argue that all the publicity 
given to the case has denied him the right to a fair trial.’ (ibid.) there are 
other cases where the high Court has ruled that embarrassment and shame 
to members of a defendant’s family, even in the context of allegations of 
possessing child pornography, will not justify secrecy and anonymity. But 
the	context	is	in	a	state	of	flux.	Unlike	in	the	USA,	the	constitutional	position	
is	not	fixed.	And	a	media	industry	suffering	from	the	effects	of	recession	in	
2009	finds	it	expensive	and	exhausting	to	marshal	the	millions	of	pounds	in	
legal	costs	needed	to	fight	for	free	media	and	free	speech	principles.

Precedents protecting privacy of notorious criminals

in 2003, the then president of the Family division, dame elizabeth 
Butler-sloss, amended an effective all-embracing anonymizing ‘media 
privacy order’ on mary Bell, who killed two toddler boys when she was 
aged 11. the original injunction issued to protect mary Bell’s identity 
after she was released from prison was known as ‘a mary Bell order’. the 
new	injunction	issued	by	Dame	Butler-Sloss	was	designed	specifically	to	
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protect the privacy of her daughter, whose life could have been destroyed 
by her mother’s exposure as a child killer. this was an application of the 
balancing act between right to life (article 2), right to privacy (article 8) 
and right to freedom of expression (article 10).

previously, dame Butler-sloss had granted lifelong anonymity in 
2001 to the child killers robert thompson and Jon venables, when they 
reached the age of 18 and had been released back into the community with 
new identities. they were convicted of murdering toddler James Bulger 
in merseyside, at a controversial trial parts of which were ruled by the 
european Court of human rights to have been breaches of the conven-
tion. the difference between maxine Carr’s case and that of thompson 
and venables was that the two boys had been given a partial anonymity 
under the Children and Young persons act 1933 after their conviction for 
murder. while the trial judge allowed the media to publish their names, 
in an unprecedented injunction, he prohibited publication of the nature 
and whereabouts of their detention.

the application to revisit their privacy rights on their release back into 
society was that there would be a substantial risk to their lives by any 
removal of the original order when they reached age 18. dame Butler-
Sloss	was	provided	with	evidence	that	identification	would	expose	them	
suddenly to the risk of really serious harm, possibly murder, and also 
destroy	any	benefits	accruing	from	the	extensive	programme	of	rehabili-
tation they had received while in custody.

Unlike in the maxine Carr case, the news media were represented in 
venables & thompson. Counsel for the media argued that hard cases 
make bad law; there was a presumption in favour of freedom of expres-
sion, which was a primary right in a democracy; to restrain the freedom 
of the press there must be a pressing social need for the restriction, 
convincingly established by proper concrete evidence, and the restric-
tions must be proportionate to the legitimate aim pursued; he ques-
tioned whether there was continuing evidence of genuine threats, and 
if there were truly threats it was the responsibility of the authorities to 
deal with the threat, and not by way of injunction against the press; he 
submitted that if either of the boys were tracked by a journalist it should 
be left to the judgment of the editor whether or not to publish the 
information; he argued that if injunctions were granted in the present 
case, they would become a precedent for the future, affecting other 
notorious criminals campaigning for parole and there would even be 
applications to restrain publication of the identity of paedophiles; open 
justice would be imperilled and the right of the public to know about 
killers would be frustrated; famous people did not generally get protec-
tion; an injunction ought not to be contra mundum (against the world at 
large) in a case not involving children. (venables & thompson v news 
Group et al. hC 2001)
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in 1998 media interest in the child killer mary Bell and her daughter 
had been reawakened by the publication of a book by Gitta sereny – Cries 
Unheard: The Story of Mary Bell. the author had collaborated with mary Bell 
and Bell’s assistance had been rewarded by the payment of ‘a substantial 
sum’. But the media speculation about her current life and whereabouts 
meant that mary Bell, known as X, and her daughter, known as Y, had 
‘relocated under compulsion, prompted by press intrusion and harass-
ment,	on	five	separate	occasions.’	(X	and	Y	v	O’Brien	et	al.	HC	2003)	The	
judge cited ‘exceptional circumstances’ in granting a life-time protective 
injunction to mary Bell, and these are set out in table 5.1. the judge 
also extended the protection to her adult daughter because the ‘positions 
of the mother and the daughter are so intertwined that it is effectively 
impossible to look at either of them in isolation.’ (ibid.)

the arguments presented by legal counsel on behalf of the newspapers 
opposing the contra mundum secrecy orders on the identities and wherea-
bouts of robert thompson and Jon venables, the killers of James Bulger, 
appeared to make little impression on professor roy Greenslade, writing 
editorial comment for the Guardian in January 2001. in an article head-
lined ‘Filthy rags: the reaction of some newspapers to the judgement on 
venables and thompson’s future is deplorable’, Greenslade, a former 
editor of the Daily Mirror, was excoriating in his attack on rival newspa-
pers. he alleged that they:

showed a streak of veniality, even barbarism, which besmirches 
Britain’s press. Let us name and shame the worse offenders: the Sun 
and Daily Mail, as one would expect, and sadly, the Times. […] as 

Table 5.1 dame Butler-sloss: reasons for lifetime anonymity injunction for child 
killer mary Bell

the young age at which she committed the offences.

The	finding	by	the	jury	of	diminished	responsibility	based	upon	solid	evidence	
of her abusive childhood and the damage she had suffered as a child.

the length of time which has expired since the offences were committed.

the need to support rehabilitation into society and the redemption of the 
offender.

her semi-iconic status and the effect of publicity on her rehabilitation.

The	serious	risk	of	potential	harassment,	vilification	and	ostracism,	and	the	
possibility of physical harm.

her present mental state.

her concerns for the welfare of her daughter.
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Butler-sloss pointed out, it is newspapers who ‘provide the informa-
tion that would lead to the risk that others would take the law into 
their own hands.’ that, surely, is the key point. these papers are 
not neutral purveyors of information. while proclaiming the public 
interest, they are inciting the mob, both feeding off the understand-
able grief of the Bulger family and taking every opportunity to stoke 
the embers of hatred.

(Greenslade Guardian 2001)

Greenslade	seemed	confident	in	2001	that	the	unprecedented	lifetime	
injunction would be an exceptional curb on freedom of the press: ‘it 
clearly isn’t, as they claim, the thin end of the wedge.’ (ibid.)

the vituperative nature of his rhetoric is representative of the inter-
necine warfare between so-called ‘quality’ newspapers such as the Guardian 
and Observer, both owned by the scott trust, and the ‘tabloids’ such as the 
Sun, News of the World and Daily Mail. the Guardian welcomed the human 
rights act and the development of a British media privacy law and has 
been a persistent critic of the style of content, methodology and conduct 
of ‘tabloid’ journalists. in the summer of 2009 further angry words were 
exchanged between the Guardian and the News of the World when investi-
gative journalist nick davies alleged that the tactic of telephone hacking 
that led to the jailing in 2007 of the News of the World’s royal editor Clive 
Goodman and private detective Glenn mulcaire was much wider than had 
been revealed in open court. the house of Commons select Committee’s 
enquiry into ‘press standards, privacy and Libel’ was diverted into ques-
tioning witnesses in order to investigate the claims. the News of the World 
denied the allegations and scotland Yard declared that their enquiry had 
not collected any evidence of further offences meriting prosecution.

the tension between so-called ‘quality’ and ‘tabloid’ journalists, 
so	 evident	 in	 this	 dispute,	 reflects	 the	 inability	 of	 the	British	media	 to	
present any kind of united front on what is meant by ‘the public interest’ 
and to campaign for an effective constitutional protection and priority for 
freedom of expression and freedom of the media.

Anonymity for Maxine Carr and unforeseen consequences

the soham killings shared the social and cultural notoriety of mary Bell’s 
offences and the killing of James Bulger. maxine Carr had provided a 
false alibi for her boyfriend, ian huntley, by lying to the police about 
her whereabouts at the time the 10-year-old girls were killed by him in 
his house in soham. the police did not allege that she had any knowl-
edge of the crimes that he had committed. the summary timetable of 
events is shown in table 5.2. Frances Gibb reported that: ‘so far all the 
cases that have attracted such orders have been exceptional. the danger, 
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lawyers say, is that each time they have been a little less exceptional and 
the boundaries of freedom of expression pushed back a little more.’ (Gibb 
The Times 2005)

mr Justice eady concluded that granting the injunction was the only 
effective means available to the court to protect Carr’s rights under article 
2 of the human rights act 1998. the three pillars of his approach were 
that:

(i) the written evidence before the court indicated a risk of serious 
physical and psychological harm; [the evidence adduced in support 
was	 persuasive:	 a	 persistent	 threat	 from	 a	 specific	 source,	 actual	

Table 5.2 timeline of events in maxine Carr case

4 august 2002 holly wells and Jessica Chapman, both 10 years old, go 
missing in soham, Cambridgeshire.

10 august 2002 reconstruction of holly and Jessica’s last known 
movements

17 august 2002 Bodies of the girls are found in a ditch at Lakenheath, 
suffolk. ian huntley, 28, and maxine Carr, 25, arrested 
on suspicion of murder. huntley was a caretaker at a local 
school and Carr, his partner, had been a teaching assistant 
at the girls’ school.

21 august 2002 huntley charged with murder. Carr charged with 
attempting to pervert course of justice for providing a false 
alibi to the police for huntley, and assisting the offender. 
the alibi was that she was with him at home at the time the 
girls disappeared, while she was actually in Grimsby and 
had	had	a	fight	with	Huntley	over	the	phone.

3 november 2003 trial begins at old Bailey.
2 december 2003 huntley admits he was responsible for death of Jessica 

Chapman.
17 december 2003 huntley found guilty of murdering Jessica and holly. Carr 

found not guilty of helping him in relation to deaths, guilty 
of conspiring to pervert the course of justice. huntley 
given two life sentences. Carr sentenced to three and a half 
years’ imprisonment.

25 July 2004 in a media interview, Carr says: ‘i was stupid and i lied, 
but i never had any idea what he had done.’ the jury’s 
opinion was that Carr was not guilty of assisting an 
offender and had not known that huntley had committed 
the murders.

24 February 2005 Judge	in	High	Court	grants	indefinite	order	to	protect	
Carr’s anonymity.

Source: Fresco, Times 2005
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incidents of harassment and expressions of intention by the public 
to attack or kill Carr, and actual attacks on innocent members of the 
public by individuals who thought their victims looked like Carr.]

(ii) the existing injunction had been effective in reducing that risk 
and aiding Carr’s treatment and rehabilitation. the real risk to her 
already fragile psychological health and failure to protect her against 
that risk would amount to a breach of her rights under article 8 of 
the human rights act and eChr; [this was supported by medical 
evidence. the judge also took the view that if the injunction were not 
continued the task of the police and the probation service would be 
more	difficult	or	impossible.]

(iii) the lack of a challenge by the media to the application was 
not a reason to grant the application but it showed that they did not 
believe	there	had	been	a	significant	inhibition	of	the	exercise	of	their	
rights under article 10. in any event, it was open to the media to 
apply to have the injunction lifted at any time.

(maxine Carr v news Group newspapers hC 2005)

the judge accepted that any order which affects Convention rights 
to freedom of expression must be proportionate and necessary. public 
debate over matters of legitimate interest to do with the case, such as 
the cost of providing a new identity and police protection, would still be 
possible if the order were continued, as they did not require the revela-
tion of her new name, location and work.

nick armstrong, a partner in the media Group of City solicitors Charles 
russell, argued in Press Gazette: ‘But how could the result have been any 
different when certain members of the community are prepared to maim 
or even kill individuals like Carr who are associated with certain kinds 
of crime? and in so far as that brutal and moronic reaction is fuelled 
by	 inflammatory	 journalism,	 the	 media	 should	 maybe	 look	 to	 certain	
elements within their own ranks before complaining too loudly about 
erosions of freedom.’ (armstrong Press Gazette 2005)
Mr	Justice	Eady	concluded	his	ruling	by	saying:	‘I	am	satisfied	that	the	

only effective means of discharging the court’s protective duty is to grant 
the injunction in the terms sought. it is necessary to protect life and limb 
and psychological health.’ the injunction bans publication of any details 
that could reveal her new identity, including any description of where she 
lives and the nature of her work.

her QC, edward Fitzgerald, had argued that the order was ‘amply 
justified’	 on	 the	 grounds	 laid	 down	 in	 the	 previous	 cases	 of	 the	 child	
killers Jon venables and robert thompson, and mary Bell, where similar 
permanent injunctions had been granted. he said: ‘there is a real and 
significant	 risk	of	 injury	or	of	worse	 –	killing	–	 if	 the	 injunction	 is	not	
granted.’ (rozenberg Daily Telegraph 2005; dyer Guardian 2005) mr 
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Fitzgerald outlined examples of people mistaken for Carr who had been 
assaulted or threatened, and read out comments from internet chat-
rooms that included: ‘the nonce bitch deserves to die’; ‘i would glass 
her if she was in my local’; and ‘i hope she gets what’s coming to her 
and there are some nutters out there who will probably harm her if they 
recognise her.’ (ibid.) mr Fitzgerald submitted: ‘these are just examples 
taken in conjunction with the numerous attacks and threats on people 
mistaken for maxine Carr. those expressions of intent to kill or attack 
indicate	there	is,	as	police	believe,	a	very	real	or	significant	risk	of	harm	if	
this injunction is not maintained until further orders. […] there is a very 
real risk to her mental health if her whereabouts, identity and details of 
her care and treatment are published.’ (ibid.)

mr Fitzgerald listed incidents in which women who had been mistaken 
for her had been threatened, harassed and abused. a woman was attacked 
in daylight in Grimsby, Carr’s home town; a mob in Leicester threatened 
to	firebomb	the	home	of	a	family	they	believed	to	be	sheltering	Carr;	a	
woman in derbyshire who looked like her was harassed and threatened; 
a woman was spat at in a supermarket in Chepstow; and a woman in 
east Kilbride became the victim of a hate campaign, with a mob gath-
ering outside her home and death threats on the internet. mr Fitzgerald 
emphasized: ‘those matters indicate the level of risk that there is to her 
if her identity and whereabouts become known.’ (ibid.) his client had 
been given a new identity since leaving Foston hall women’s prison in 
derbyshire in april 2005, after serving half of a 42-month sentence.

he said there was also evidence of a very real risk to Carr’s own mental 
health. the evidence supporting the application was overwhelming. the 
ruling and media reports of the case do not disclose whether the police 
had been able to fully investigate all of the threats made against her to the 
extent of tracing and identifying the authors and then prosecuting them.

this course of action could be argued as a process of maintaining the 
rule of law and the protection necessary in any society for an individual 
to be able to go about her business in her original identity, without fear 
of reprisal. the continuation of an injunction permitting maxine Carr 
to live in the shadows absolved the wider community of their responsi-
bility to enable her to be rehabilitated into the community having served 
her punishment, and discharged the criminal justice process of deterrent. 
Courts are obliged to preserve the right to life, and society is obliged to 
respect the rule of law by not harassing discharged prisoners.
The	hearing	lasted	only	forty-five	minutes	and	the	judge	also	received	

a submission from anthony hayden QC, representing the police and 
Probation	Service,	who	argued	that	there	was	a	‘cogent	and	significant	and	
sustained risk’ to her life. (ibid.) Carr had received a number of threat-
ening letters from someone who, detectives said, was forensically aware 
and organized. it was reported that she had to wear a bullet-proof vest 
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when she went out. these submissions clearly indicated real and cogent 
evidence that the threat to life was real.

mr Fitzgerald conceded that the press and the public had a right to 
communicate and receive information on matters of legitimate public 
concern. however, he pointed out that:

the press have clearly felt free to publish many matters about her; 
most of them have been untrue. […] she has not been in a position 
to defend herself against the many allegations that have been made 
without	sacrificing	the	protection	of	the	limited	anonymity	granted	to	
her on which the protection of her life and limb depend. […] it is not 
true that she told ian huntley to burn the bodies of holly and Jessica, 
nor that she sought to conceal the physical evidence of that crime. it 
is not true that she has been writing love letters to ian huntley. she 
has had no contact with him since the trial.

(ibid.)

he added that she had also not negotiated a book deal and was not 
seeking	in	any	way	‘to	profit	by	selling	her	story	for	publication.’	(Ibid.)	
she had not, as suggested in some publications, been living a pampered, 
luxurious lifestyle. she had not gone for a ‘drink-fuelled weekend in a 
caravan with a boyfriend as alleged.’ (ibid.) she had not been rescued 
by a helicopter from a baying mob, at a cost of £15,000 to the taxpayer. 
he concluded: ‘i stress that the press are free, if they consider there are 
legitimate matters of public concern which cannot be published because 
of the injunction, to make an application to the court, and obviously at 
such time the merits would be considered.’ (ibid.)

the Independent newspaper published an editorial holding the popular 
media fully responsible for this abrogation of freedom of expression, as well 
as for the agony and suffering maxine Carr was being forced to endure:

It	is	a	sad	reflection	on	the	viciousness	of	certain	sections	of	British	
society that mr Justice eady felt it necessary to issue a court order 
yesterday granting maxine Carr anonymity for life. ms Carr has paid 
her debt to society and is not a danger to anyone. in a rational world, 
she would be allowed to get on with her life, like any other normal 
person without needing extra protection from the law.

(Independent 2005)

the newspaper supported the legal measure being taken to injunct the 
media in order to contribute to her protection:

the reason why such extreme measures are necessary is because ms 
Carr has good reason to believe that if her whereabouts are published, 
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she will be hunted down by a lynch mob. the soham case led to 
an intense outpouring of grief and anger in this country. much of 
this anger has been directed towards ms Carr. and despite the fact 
that almost three years have passed since the murders, threats to ms 
Carr’s	safety	have	actually	intensified.

(ibid.)

the Independent charged the popular press, generally known as ‘tabloid 
newspapers’, with being a party to mob justice: ‘populist newspapers must 
bear	a	heavy	burden	of	responsibility	for	this.	Ever	since	Ms	Carr	was	first	
implicated in the murders, they have attempted to build her up into a 
national	hate	figure.’	(Ibid.)

the Channel 4 television documentary Witch-hunt: First Cut: Being 
Maxine Carr: Whispering Campaign, broadcast on 14 december 2007, 
provided disturbing evidence that the risks to maxine Carr remain and 
that there was a manifestation of a social phenomenon generated by the 
intensification	of	hatred	and	demonization,	 as	well	 as	 the	possibility	of	
a boomerang effect caused by the secrecy impact of the injunction. as 
the media cannot identify the real maxine Carr, communities everywhere 
have no assurance or guarantee that somebody they believe to be maxine 
Carr is not a case of mistaken identity. an example of the witch-hunt 
mentality facing regional police forces was reported in The West Briton in 
January 2007:

police have issued a statement denying rumours that maxine Carr, 
who was the girlfriend of soham killer ian huntley, is living in 
penryn. there have been claims of sightings of her and feelings in the 
town have been running high. out of their concern that the situation 
was ‘getting out of hand’, Cornwall and devon police have released a 
statement quelling speculation. […] Car stickers have appeared and 
residents have put up posters in a demonstration that maxine Carr 
would not be welcome in penryn. Concerned parents had contacted 
a local school and a petition was being organised.

(West Briton 2007)

The	 Channel	 4	 documentary’s	 investigation	 confirmed	 a	 pattern	 of	
maxine Carr lookalike witch-hunting throughout the United Kingdom, 
including northern ireland. one of the victims was Carol symington, a 
single mother who had moved to redcar in teesside and who was seven-
teen years older than the person local people believed her to be. whispers 
spread quickly that she was maxine Carr. a small mob gathered outside 
her little terraced house, called her out and threw a brick through one of 
the windows. then, later, an angry vigilante wrestled her to the ground 
and started tugging at her blonde hair, believing that she was maxine 
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Carr wearing a wig. ms symington told the Channel 4 researchers: ‘i’d 
just been given the house by the local housing association. […] we’d been 
looking forward to having a new home, a fresh start to our lives. […] 
It	was	that	first	evening,	you	know	–	we’d	only	been	in	the	house	a	few	
hours. it had got dark, and suddenly they were calling “maxine. Come 
out, maxine. You can’t live here. we’re not going to leave you alone. we’re 
not going to give you any peace.”’ (Ginnane 2007)

Carol symington even tried to show her vigilante group her passport in 
a bid to stop the attacks. But this constructive and, some would say, more 
than reasonable and conciliatory response, provoked a second round 
of abuse. she told the programme: ‘Bricks at the windows, things being 
lobbed into the garden, bottles, calling. the constant calling of my name; 
my name as maxine Carr, not as Carol.’ (ibid.)

a year after moving into her new home in redcar, symington was 
forced to move out.

the programme reported that more than a dozen British women had 
been forced to move home after being mistaken for maxine Carr. the 
photo of holly wells and Jessica Chapman in their manchester United 
jerseys had become an iconic image in Britain, one people would never 
forget. and so had the police photograph of maxine Carr. its notoriety 
became equal to that of myra hindley, the moors murderer. the phenom-
enon of maxine Carr lookalikes being attacked has snowballed into a 
twenty-first-century,	postmodernist	manifestation	of	witch-hunting.

Karen meek, a 32-year-old woman originally from sussex, received 
death threats after moving from Brighton to Coleraine, in northern 
ireland. as the attacks continued, police informed her that it was because 
of rumours she was maxine Carr in hiding. she stated during the docu-
mentary: ‘i was sick and angry. […] if i move to the moon it would not 
be far enough. i still feel angry.’ (ibid.) when rumours swirled so thickly 
that maxine Carr had moved into town, the local paper, the Coleraine 
Times, sought legal advice on whether it could run the story. eventually 
the paper published on the front page that maxine Carr was in town, 
after receiving legal advice that the injunction did not apply in northern 
ireland. But the report was completely wrong and, as a consequence ms 
meek said, the pressure and distress led her to take an overdose towards 
the end of 2006.

Implications for privacy law and cultural studies

the witch-hunting of maxine Carr raises a considerable range of cultural, 
social and feminist issues and is clearly fertile ground for empirical and 
textual content analysis in a variety of academic disciplines. it seems that 
in a post-industrial and postmodernist information age of porous trans-
national multimedia boundaries, the combination of speed with viral 

D
ow

nl
oa

de
d 

by
 [

Sa
ud

i D
ig

ita
l L

ib
ra

ry
] 

at
 0

6:
59

 1
3 

N
ov

em
be

r 
20

13
 



294

privaCY Law

media properties and ancient/medieval social paranoia and prejudice has 
the potential to reach everywhere. the ‘is my new neighbour maxine 
Carr?’ whispering phenomenon has even reached the australian media, 
largely because of speculation she had been relocated there. (Kent, Herald 
Sun	2007)	However,	in	the	field	of	media	law	and	ethics,	Britain	is	devel-
oping a stark departure in its application of privacy and human rights 
protection to trial participants and acquitted and convicted defendants 
in its criminal justice system, which would be alien and bizarre in any 
american legal forum. there is no evidence in any of the British authori-
ties	that	the	courts	have	any	confidence	in	the	media	exercising	compas-
sionate and ethical discretion in cases where, in the Usa, there might 
be	an	ethical	discretion	 to	avoid	 identification.	The	 consistent	policy	 is	
to assume that the rule of law cannot protect vulnerable and sensitive 
individuals from psychiatric nemesis or vigilante and terrorist reprisal if, 
to use the words of mr Justice ouseley, ‘the media thirst for detailed and 
accurate news in the public interest’ (times v Home	Office	re:	AY	2009)	
is engaged.
American	jurists	could	well	argue	that	the	British	courts	risk	sacrificing	

freedom of expression and open justice because it is too expensive to 
protect trial participants from violent reprisals. what kind of indictment 
of British society and its indigenous communities is engendered when 
there	is	no	confidence	or	even	hope	that	individuals	tried	and	punished	
by the legal system cannot be expected to resume their lives and rehabili-
tate themselves into the community, having served their sentences? a fair 
question to ask is: where is the rule of law if freedom of expression must 
be	extinguished	because	neither	the	judges	nor	the	police	have	the	finan-
cial resources, power and support to deter the harassment, intimidation, 
reprisal and threat to life of people involved in legal proceedings? there 
is no shortage of assertion and eloquent statement of Us concepts about 
the media being the watchdogs of democracy. But for every step forward 
in precedent there seems to be a distinguishing compromise of principle 
that	then	becomes	fertile	ground	for	further	confidentiality,	secrecy	and	
anonymity based on rights jurisprudence. in 1993 it was argued that 
the need for the identities of witnesses and of defendants in some cases 
to be secret from the public would be a rare exception. in 2009 it is a 
common and systematic practice, discouraged by the occasional prece-
dent, but legalized by legislation. is it at all inconceivable to predict that 
in	another	fifteen	years	visiting	American	journalists,	lawyers	and	judges	
will be pondering the wide and regular phenomenon of the anonymous 
criminal?

D
ow

nl
oa

de
d 

by
 [

Sa
ud

i D
ig

ita
l L

ib
ra

ry
] 

at
 0

6:
59

 1
3 

N
ov

em
be

r 
20

13
 



295

6

media reGULation

there is a consistent recurrence in any historical study of critical texts on 
the ethical performance of the media in either the Usa or UK. this is a 
discourse on ‘journalism crisis’. there never was a time when lawyers, 
politicians, academics, and journalists themselves were not condemning 
the evils of the ‘Fleet street of shame’ or the ‘yellow press.’ even the 
first	 historian	 of	 the	UK	 and	 Irish	National	Union	 of	 Journalists,	 F.J.	
Mansfield,	was	writing	in	1943:

within the last few years the methods of sensational journalism have 
become	invested	with	a	sinister	significance.	This	kind	of	journalism	
is far from new; in fact it is as old as the press itself. some of those who 
have studied our earliest papers will agree with mr r.d. Blumenfeld 
when he says that sixteenth century journalists were adept in the arts 
of yellow journalism, and that ‘no modern newspaper could rival the 
news records of that time for sensationalism.’

(Mansfield	1943:	523)

in 2008 mike Farrell, in the third edition of roy L. moore and michael 
d. murray’s Media Law and Ethics, explained that in the Usa where there 
is no national or local system of press councils and press complaints 
commissions, and journalists do not have to be members of professional 
bodies such as the radio-television news directors association or society 
of professional Journalists:

the absence of these responsibilities and the performance of the 
media have undermined public support for the First amendment 
and for journalists. a seemingly unending list of public opinion 
surveys has found that the public holds journalists and the press in 
low regard. […]

stupidity and arrogance, however, are not the most troubling issues 
for journalists. the too-frequent lapses of ethical practice by those 
who	 call	 themselves	 journalists	 undermine	 confidence	 in	 the	 news	
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media. obviously, when the public has little trust in the media, the 
effort	to	publish	news	the	public	finds	credible	becomes	much	more	
difficult.

(Farrell 2008: 106, 108)

the existing ethical codes of the main Us media associations are available 
online and in leading american media law textbooks. (moore and murray 
2008: 733–48)

in a detailed researched submission to the UK house of Commons 
enquiry into libel, privacy and media regulation in 2009, media lawyer 
Jonathan Coad of Coad & swan turton solicitors observed:

in his book ‘The Insider’ piers morgan (who edited both The News 
of the World and The Mirror) told us that the press was becoming 
progressively more powerful and aggressive. in his evidence to the 
Culture media and sport Committee on 25 september 2003, max 
Clifford stated that ‘Paul Dacre [editor of Daily Mail] is virtually a law 
unto himself.’ a feral press is not a new problem; the military dictator 
napoleon Bonaparte observed that ‘Four hostile newspapers are more to 
be feared than 1000 bayonets.’ the great campaigner for the abolition 
of slavery, william wilberforce was concerned about the press of his 
époque misleading its readers over the key political issues of the day.

(h of C select Committee 2009, swan turton solicitors)

in the Us John C. merrill, in his 1997 text Journalism Ethics: Philosophical 
Foundations for News Media, declared: ‘Criticism of the media is crashing in 
from all sides. Journalism and its practitioners increasingly are being cast as 
social	villains,	dispensing	superficial,	negative,	and	sensational	information	
harmful to the health of society.’ the hutchins Commission studied the Us 
press during and after the second world war and its 1947 report is often 
cited as historical evidence of the Us media’s socially irresponsible past. 
however, historicist treatments of the report often fail to contextualize the 
fact that the commission was criticized at the time for having no experi-
enced journalists or editors, and in the words of Frank hughes in his 1950 
vituperative polemic, Prejudice and the Press: A Restatement of the Principle of 
Freedom of the Press with Specific Reference to the Hutchins-Luce Commission:

it is propaganda and not scholarship. […] none of the members have 
more than a remote acquaintance with the industry the ‘commission’ 
sought to investigate, and they made no moves, in three years, to 
get acquainted with it, unless by hearsay. objectivity may be a virtue, 
but the objectivity of ignorance has never produced anything socially 
useful, nor is it considered to be scholarly.

(hughes 1950: 24–5)
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Plate 9 Capitol hill, washington dC. this photograph, taken in 1913 and 
showing preparations for the swearing-in ceremony of president woodrow 
Wilson,	illustrates	a	confident	neoclassical	architecture	accommodating	judiciary	
and legislature delineated by written constitution.

Plate 10 the palace of westminster in London is the seat of British 
parliamentary power, but how much of it is ceded to the ‘confederated’ 
european Union and a transnational european Court of human rights in 
strasbourg that, critics say, has the pretensions of trying to be a supreme Court 
for europe?
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there has never been any shortage of complex, sincere and systematic 
analysis and advocacy of journalism media ethics in the UK and the Usa. 
Mansfield	sets	out	the	first	British	code	of	ethics	agreed	by	the	National	
Union	 of	 Journalists	 in	 1936.	 (Mansfield	 1943:	 527–28)	 The	 original	
code emphasized journalists’ economic context and disadvantages in the 
middle of a decade when Great Britain and other countries were trying 
to recover from global recession. the leading early twentieth-century Us 
textbook on journalism practice, Handbook for Newspaper Workers by Grant 
milnor hyde, published in 1926, contained a detailed thirty-eight page 
chapter on ‘applied ethics’ with maxims, homilies and principles that 
remain the engaging issues concerning the ethics of journalism in 2009. 
(hyde 1926: 204–42) norman J. radder’s seminal Newspaper Make-up and 
Headlines, published in 1924, had chapters devoted to ‘the Law of Libel’ 
and ‘the ethics of the headline’. Journalism ethics were being widely 
taught in Us universities with degrees in journalism through the 1920s 
and 1930s, and texts such as Ethics and Practices in Journalism by albert F. 
henning (1932) were prominently cited on reading lists.

the Us and UK media industries in 2009 were straining under the 
ravages of recession, and the crisis in media ethics fused with the crisis 
language of economics when a media analyst reported to a UK house of 
Commons committee that up to half of the country’s ‘local and regional 
newspapers	could	shut	within	the	next	five	years	as	revenues	continued	
to decline.’ (Brook Guardian 2009)

But Jonathan Coad warned British mps not to be deceived by the 
apparent woes of media recession into emasculating a civil law cost remedy 
(conditional fee agreements) which enabled the poor as well as the rich 
to sue for libel:

the total cost of CFa claims is under £5 million. set against paul 
dacre’s £1.2 million package, the Fleet street turnover of £6.5 billion 
and	profit	of	£1	billion	and	advertising	revenue	alone	of	£1.8	billion,	
this hardly merits any serious consideration on the part of parliament 
to change the law.

(Coad written evidence to house of Commons 2009)

The Press Complaints Commission Code of Ethics

Unlike the Usa, the UK has a national system of print media regulation 
administered by the press Complaints Commission (pCC). the pCC is 
charged with enforcing the Code of practice, which was framed by the 
newspaper and periodical industry. the Code appears to be subject to a 
continual process of change and evolution. there have been more than 
thirty	versions	since	the	first	was	published	in	1991.	But	the	PCC	does	
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not have a particularly good press. Geoffrey robertson QC has been 
scathing:

the deal that has been done allows Britain to snigger over what 
people are like in bed rather than worry about what they are like in 
their bank accounts or business dealings. the apogee of this state of 
hypocrisy is a body called the press Complaints Commission (former-
ly the press Council), funded by newspaper proprietors as an insur-
ance policy against the advent of privacy laws. every time there is an 
outrageous invasion and it is said that the press are ‘drinking in the 
last	 chance	 saloon’,	 the	Commission	 is	 there	 to	 find	 an	 excuse	 for	
the saloon never closing. it will promote endless amendments to its 
‘code of conduct’ which everyone knows will be ignored by editors 
in	 the	 interests	of	 circulation,	because	breaches	 involve	no	fines	or	
payments of compensation to victims.

(robertson 1999: 350–1)

the distinguished media historian James Curran has also conferred a 
negative judgment on the role of the pCC and its predecessor, the press 
Council. when it was set up in 1953 it bore very little relation to ‘the 
General Council of the press’ advocated by the royal Commission on the 
press four years earlier. Curran writes that these good intentions promised 
‘a well-funded and widely respected public body concerned not only with 
investigating complaints but also with such matters as the recruitment 
and education of journalists and the promotion of substantial research 
into the press.’ (Curran and seaton 1991: 287) But it became enfeebled 
by compromises. the 1977 royal Commission on the press, for which 
Curran served as an academic researcher, made twelve recommendations 
for reform. nine were ignored, and he argues that public and political 
confidence	continued	to	decline:

the press Council continued much as before. its central weak-
ness remained unchanged: it was a toothless watchdog, which was 
not taken seriously by the papers, which it most often criticized. in 
1981 the national Union of Journalists, which had been pressing for 
reform of the Council, withdrew from it as a mark of the union’s lack 
of	confidence	in	the	Council’s	proceedings.

(ibid.)

in June 2004 the pCC began implementing a programme of ‘perma-
nent evolution’ – a policy conceived by its then chairman sir Christopher 
meyer. this means that the pCC’s Code Committee conducts an annual 
‘audit’ or ‘health check’ of the Code. it takes submissions from the print 
industry, members of the public and the Commission itself.
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the preamble was changed and expanded:

to re-emphasise that editors and publishers have the ultimate duty 
of care to implement the Code; to stress that its rules apply to all 
editorial contributors, including non-journalists; to make clear that it 
covers online versions of publications as well as printed copies; and 
to insist that publications which are criticised in adverse adjudications 
include a reference to the pCC in the headline.

(pCC 2004)

new editions since June 2005 have tried to respond to a combination of 
change in media law, fashion in media moral panics and issues raised by 
pressure groups, political pressure in parliament and changes or patterns 
in the nature of complaints.

the print industry funds the pCC annually with a budget of more than 
£1.5 million. the pCC has been criticized as a body dominated by the 
interests of print industry proprietors and members of the political and 
state establishment. although it claims to be a ‘voluntary’ and self-regu-
latory body it can also be seen as an expedient industry buffer between 
the freedom of the press, its independent responsibility and state control 
and regulation.

the chair of the press scrutiny charity mediawise, Louis Blom-Cooper 
QC, said Lord devlin’s warning that a press Council body should ‘never 
allow itself to become mostly a tribunal which convicts or acquits’ has 
come to pass. (Blom-Cooper 2004: 6)

non-media representation tends to be dominated by academics. the 
pCC took over from the old press Council in January 1991, after the 
first	highly	critical	parliamentary	report	on	Privacy	and	Related	Matters	
by david Calcutt QC. Calcutt believed the pCC, unlike the old press 
Council, should not be involved in press freedom issues. transgressions 
of the Code can lead to dismissal and unemployment. the control is 
therefore surrogate and privatized in the work arena. the evaluation 
of journalistic conduct is also undertaken without the basic standards 
of due judicial process. Complaints are evaluated on the basis of paper 
submissions. there is no apparent provision for individual journalists 
to separate their position and argument from that of their employing 
organization. professor Chris Frost offers a detailed analysis of the origin 
and	operation	of	 the	PCC	in	the	first	and	second	editions	of	his	book 
Journalism/Media Ethics and Self-Regulation. (Frost 2000: 205–11; 2007: 
204–33)

there is a continuing debate focusing on the justice and effectiveness 
of the remedies available to readers who believe they have been wronged 
by	newspapers.	The	debate	 engages	 significant	 empirical	 research	 into	
the operation of the pCC by professor Chris Frost in his article ‘the press 
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Complaints Commission: a study of ten years of adjudications on press 
complaints’ in Journalism Studies. (Frost 2004: 101–14)

robertson and nicol highlight the pCC’s obvious weakness in not having 
any	powers	to	financially	penalize	offending	publications,	which	Ofcom	
has. it shares with the statutory regulator of broadcasting, ofcom, the 
impotence of not being able to award compensation to people wronged 
by misconduct. as a result, powerful media celebrities are increasingly 
bypassing the pCC and seeking media privacy remedies in the courts. 
(robertson and nicol 2008: 757–815)

in the 2009 house of Commons select Committee enquiry the leading 
media	law	firm	Schillings	identified	four	key	PCC	failings	in:	not	being	
able	to	make	findings	of	fact	or	declarations	of	falsity	of	allegations;	not	
making a monetary award of compensation in appropriate cases; not 
compelling witnesses or ordering disclosure; and not dealing effectively 
with	 pre-publication	 disputes.	 The	 firm	 also	 said	 there	 was	 a	 general	
public perception that the pCC is ‘too favourable to the media; accord-
ingly	 there	 is	 a	 lack	of	public	 confidence	 in	using	 this	 route	 to	 resolve	
serious complaints against the media.’ (h of C select Committee 2009, 
schillings)

the solicitor Jonathan Coad, with eighteen years’ experience in media 
law practice, submitted a paper to the select Committee that was also 
highly critical of the pCC’s constitution and performance:

the pCC’s structural and institutional lack of independence, which is 
evident from its constitution, personnel and practice, fatally compro-
mises any regulatory role it has.

the power of the press to wreck lives is no small issue. i have acted 
for clients who have had nervous and physical breakdowns, seen their 
marriages destroyed and even attempted suicide in the face of press 
onslaughts. […]

a Commission which has been set up by the press, administering 
a Code written exclusively by the press, which is funded by the press 
and whose staff members are ultimately employees of the press is not 
likely	to	inspire	confidence.

if you add to this that 7 of the 17 commissioners are newspaper 
editors, no right for complainants to attend adjudications, and no 
substantive right to appeal then inevitably alarm bells ring. […]

it is inconceivable that a body of commissioners can both lobby and 
campaign on behalf of the press, and also form disinterested judg-
ments on whether it has abided by the terms of its Code, a Code 
which of course the Commission itself has also written via a committee 
which has no lay members.

(Coad written evidence house of Commons 2009)
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the press standards Board is the body which manages the pCC and 
it publishes a codebook of pCC precedents. The Editor’s Codebook was first	
published in 2005, with a second edition in 2009 (Beales 2009) that brings 
together the pCC Code of practice and its ‘case law.’ it is intriguing that 
the pCC should legitimize its decisions as ‘case law’ when there are no 
oral hearings and forensic examination of issues in either the inquisitorial 
or the adversarial model, and no system of appeal. the press standards 
Board	was	upbeat	about	PCC	efficacy:

The	PCC	itself	has	proved	to	be	an	efficient	and	accessible	regulator.	
numbers of complaints – a sign not of declining press standards, but 
of ever increasing public awareness of the pCC – have grown steadily 
over the years, as has the Commission’s record in resolving them. the 
latest statistics show that over 80% of possible breaches of the Code 
were resolved.

Furthermore, the system has shown that it has the ability to adapt 
not just to the public’s expectations – as happened in the wake of 
the death of diana, princess of wales – but crucially to changes in 
technology. in 2007, the pCC’s remit was extended by the indus-
try	to	include	on-line	audio-visual	material	in	a	speedy	and	flexible	
manner that would have been impossible under any form of statutory 
system.

(press standards Board 2009: para 6–7)

in deciding to regulate internet content, the pCC has been more 
pioneering than either parliament or the statutory broadcasting regu-
lator, ofcom. But such optimism cannot displace a growing argument 
that the pCC Code is no longer a buffer between the operation of the legal 
system and ordinary citizens. the Judiciary is now obliged by statute to 
treat the Code as a jurisprudential reference point in a growing number 
of media legal disputes. the claim by the newspaper industry that the 
pCC is the only way to check the introduction of more reporting restric-
tions and oppressive media law can be shown to be wrong in the face of an 
avalanche of new case law and legislation affecting journalists since 1980. 
the argument that the pCC provides the only remedy to poor people 
who cannot afford to seek redress in the courts has been challenged by 
the operation of conditional fee agreements.

abolitionists say perhaps it is now time to liquidate the pCC and 
dismantle this complex framework of regulatory harassment for journal-
ists. Genuine grievances would be resolved by the existing legal system 
with due process of law and proper representation. working journal-
ists would be spared the burden of gratuitous complaints. most genuine 
complaints would be able to seek proper redress in the courts. abolition 
would halt the growth of secondary media law.
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But the pCC Code and its decisions have spawned a canon of jurispru-
dence and this represents another body of knowledge and training for 
the working journalist. it cannot be ignored. media lawyers now see it as 
significant	ordnance	in	the	armoury	of	tactics	and	redress	for	their	clients.	
Unlike the situation with the predecessor press Council, complainants are 
not obliged to sign away their litigation rights. this means that the pCC 
is a good trial run for regulatory transgressions that overlap with existing 
law. where primary law does not provide an avenue in the courts, the 
pCC process does provide a speedy opportunity for a potential right of 
reply and formalized declaration of correction. it is becoming increas-
ingly apparent that solicitors are representing more pCC complainants. 
this is another sign of the growing transformation of the pCC into a 
quasi-judicial body.

the Us public does not have this facility. retraction statutes in some 
states certainly offer a compromise position between a complaint of defa-
mation that is ignored and one that might eventually get to court. the 
False	Light	tort	fills	the	vacuum	that	in	British	law	is	not	covered	by	the	
media legal remedies of libel and privacy, and offers a refuge for those 
damaged by a highly offensive portrayal written with reckless disregard 
for the truth. Yet this is a legal process and involves the cost of litigation. 
Unlike the British pCC route it is not cost free.

the Us media also have a long-established professional culture of 
readers’ ombudsmen and fact checkers, and a popular media that is 
judged by some to be more deferential towards politicians and less aggres-
sive in the pursuit of the sordid and tawdry subjects of life. and Zelezny 
reports on the existence of bench/bar/media committees that recognize 
the need for media publishers and key people in the justice system to 
resolve friction, mitigate disputes and reach understanding about each 
other’s	 role	 in	 society:	 ‘These	groups	of	 judges,	 lawyers,	police	officers	
and newspeople meet periodically to discuss problems, and, ideally, build 
cooperation.’ (Zelezny 2004: 257) Zelezny reproduces the joint decla-
ration of the bench, bar and news media committee in California. the 
american practice is something the British judiciary and media could 
certainly learn from. (ibid.: 284–7)

Journalist associations, societies and newspaper publishers have been 
enthusiastic framers of ethical codes from as early as 1910, as in the case 
of the Kansas editorial association’s Code of ethics for the publisher. 
(Frost 2007: 281) apart from enthusiastic support for a minnesota news 
Council, dedicated to the promotion of media fairness by encouraging 
the public to insist on responsible reporting and editing (ibid.: 282), there 
is little evidence of the american media industries rallying to establish 
stateside or federal press council bodies.
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Regulatory secondary media law for UK and US 
broadcasters

From 1927, when Congress passed the Federal radio act, the Us broad-
cast media have been subject to federal regulation that the print media 
has never experienced. Furthermore, supreme Court cases such as Red 
Lion Broadcasting v FCC 1969 have made it clear that the scarce nature of 
the broadcast medium requires the federal government to license and 
regulate the broadcasting spectrum, despite the free press imperative of 
the First amendment. the 1934 Federal Communications act set up the 
Federal Communications Commission (FCC), which reigns supreme over 
broadcast licensing and regulation to the present day. Cable television is 
also regulated on a federal and state level.

the FCC applies government policies on broadcast licensing and 
content regulation. this applies legal restraints on station ownership, 
encouraging diversity of ownership, applying equal opportunity rules and 
policies	that	reflect	the	socio-economic	politics	of	the	time.	For	example,	
the telecommunications act of 1996 was seen as deregulatory in nature 
and encouraged acquisitions, mergers and multiple ownership across city 
markets. at one time all licensed Us broadcast stations had to run a news 
service, but this requirement was withdrawn in the 1980s. Up until 1987 
the FCC managed the content control, known as the ‘fairness doctrine’, 
which imposed a duty on each broadcast licensee to ensure that the full 
range of political viewpoints was always represented.

Complex rules and obligations still apply to the use of the airwaves by 
political candidates and include an ‘equal opportunities rule’ that can be 
triggered when a candidate is performing a broadcasting role outside the 
usual frame of news coverage. there are strict rules relating to adver-
tising during children’s television programmes.

Congress has prohibited indecency and obscenity in licensed broad-
casting,	and	the	FCC	has	a	track	record	of	imposing	heavy	fines	as	sanc-
tions for transgression, particularly if it is judged that the material has 
been	broadcast	at	a	time	when	significant	numbers	of	children	have	been	
listening or viewing.
The	FCC	and	Ofcom	face	similar	difficulties	over	the	transition	of	broad-

casting from analogue to digital spectrums. they share the experience of 
media group consolidation since the introduction of deregulatory policies, 
which have created a tension between the demand for more locally orien-
tated broadcasting and the development of large conglomerates such as 
Clear Channel in the Usa, with over twelve hundred radio stations, and 
Global radio in the UK. however, ofcom in the UK has shepherded the 
development of a community radio network that has some of the charac-
teristics and ethos of the public radio stations and low-powered Fm radio 
stations introduced in the Us 1996 telecommunications act.
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Broadcast media regulation in the UK has been wrapped up in the 
single statutory body called ofcom since december 2003, when it took 
on the supervisory powers of the Broadcast standards Commission (BsC) 
over taste and decency and privacy in relation to all broadcasters. But it 
also	acquired	sharper	teeth,	in	that	it	had	the	power	to	fine	the	BBC	for	
non-compliance with its regulatory authority on these matters. the BBC 
was a broadcasting monopoly until 1955 and has always tried to regulate 
itself. the UK did not establish a formal process of broadcast regulation 
until the inception of itv regional companies in that year, and licensed 
independent radio in 1973.

British broadcasting has seen an accelerated process of centralization 
and privatized monopolization of regulation, production and transmis-
sion. a single commercial company now controls all of the licensed areas 
of television broadcasting in england. this must surely be a mockery of 
the principle of localized licensing. there is very little competition or 
diversity in the supply of television news and current affairs to the inde-
pendent television networks. a similar trend has developed in the owner-
ship and control of UK independent radio, with most of the power of 
news and programming in 2009 being in the control of a handful of large 
radio groupings, such as Global radio. itn and sky are only the realistic 
alternatives for supplying commercial news to commercial television and 
radio broadcasters in the UK.
This	centralization	of	control	and	capital	is	reflected	in	Ofcom’s	quasi-

judicial and statutory controls over independent television, radio, adver-
tising and, to some extent, BBC broadcasting.

the centralization of media regulatory power in ofcom means that the 
prospect of its remit being extended to the print media has turned it into 
a sword of damocles hanging over the newspaper and magazine industry. 
during the passage of the Communications Bill in 2003 the new Labour 
government was heavily lobbied to make ofcom enforce the code of prac-
tice issued by the press Complaints Commission. Junior media minister 
Lord mcintosh of haringey rejected the call, saying:

if you start to have a Government-inspired organisation like ofcom 
imposing	fines,	the	immediate	reaction	of	the	worst	end	of	the	press	is	
that they will opt out of the press Complaints Commission. where is 
ofcom going to be then? i cannot see why an editor would voluntarily 
sign up to a code that is meant to epitomise self-regulation if the code 
were to be enforced by ofcom, a state regulator. the commission was 
under a constant obligation to itself and the people of this country 
to improve the code and its enforcement. there are lessons to be 
learned and i believe the commission’s chairman, sir Christopher 
meyer, is learning them.

(Media Lawyer July 2003: 44)
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the idea of ofcom regulating the print media as it does the broadcasting 
media is an ever-present threat, and the minister’s comments above indi-
cate how politicians expect the threat of legislative regulation of the print 
media to galvanize the pCC into invigorating the process of voluntary 
self-censorship.

Powers and penalties – the quasi-criminal sanctions 
for broadcast breaches of privacy, taste and decency

the BBC, as the UK’s main public service broadcaster, has tried to estab-
lish its own sophisticated structures of codes and compliance on standards 
and ethical conduct. it could be said that its ‘editorial Guidelines’ amount 
to the most detailed and transparent document on public broadcasting 
responsibility in the world.

it was clear that the BsC and its predecessor bodies had been given a 
duplicated regulatory control over the BBC under the 1990 and 1996 
Broadcasting acts. the BBC sought to challenge the jurisdiction of these 
bodies by way of judicial review in the high Court. the problem with 
judicial review is that it can involve only a legal assessment of the process 
of regulation rather than the merits of the regulatory decision.
Rulings	 by	 the	BSC	 had	 no	 financial	 impact	 on	 the	BBC.	But	 fines	

have accompanied rulings by ofcom. this development sprang from the 
recommendations of a joint house of Commons and Lords committee 
chaired	by	 the	filmmaker	Lord	Puttnam.	The	 committee	 said	 that	 the	
BBC	should	be	subject	to	the	fines	in	order	to	demonstrate	a	level	playing	
field	between	the	BBC	and	other	broadcasters	and	make	the	BBC	‘more	
accountable’ to viewers and listeners. it can be argued that there is 
disturbing reverse logic to these points.

if the penalty system operating against independent broadcasters is 
flawed	from	the	point	of	view	of	freedom	of	expression	and	due	process,	
how can progress be achieved by extending it to the BBC? Furthermore, 
accountability	to	its	audience	is	hardly	achieved	by	fining	the	BBC	through	
the	licence	fee.	The	fining	system	becomes	an	ad	hoc	additional	level	of	
taxation. Licence fee payers are footing the bill for mistakes made by the 
BBC.

ofcom has become a punitive body with statutory powers against British 
electronic communicators breaching laws on taste, decency, fairness and 
privacy that have been constructed by non-elected bureaucrats. the BBC 
editorial Guidelines remain an orbit of self-regulation administered by 
the BBC trust, itself a replacement for the BBC’s Board of Governors 
in order to create the appearance of more distanced and independent 
accountability. the penalties for BBC staff and freelancers who transgress 
the Guidelines rise as far as dismissal, and denial of future employment 
and commissioning.
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The	Ofcom	 code	 is	 enforceable	 throuh	 statutory	powers	 of	 financial	
penalties and licence suspension and withdrawal. the intention of ofcom 
was that its new supercode (introduced in July 2005) would be ‘propor-
tionate,	consistent	and	targeted.’	(Ofcom	2004)	But	the	pattern	of	fines	
has been on a scale that is disproportionate in relation to those imposed 
in the criminal courts. it started with one of ofcom’s predecessor bodies, 
the	ITC	(Independent	Television	Commission),	imposing	a	fine	in	1998	
of £2 million ($3.4 million) on Carlton television for a documentary, The 
Connection, about cocaine smuggling from Colombia. originally broad-
cast in 1996, the programme contained non-signposted dramatization. a 
short summary of the narrative is set out in table 6.1.

Table 6.1 who’s to watch the watchdog? the story of The Connection and the 
Guardian

october 1996: itv broadcasts The Connection, a documentary that claims to 
expose	a	new	heroin	route	from	Colombia	to	the	UK.	The	film	presented	a	
rare documentation of the way drugs are smuggled: being swallowed by a 
‘mule’ and then carried on a plane, straight to the streets of London, in just 
24 hours. the documentary, produced by Carlton tv, was sold to fourteen 
countries, won eight international prizes and was described by the royal 
Television	Society	as	‘an	exceptional	journey	into	the	world	of	drug-trafficking’.	

may 1998: The Guardian, in a two-part investigative article, claims that the 
film	‘is	an	elaborate	fake	…	the	true	story	of	Carlton’s	programme	is	one	of	
lies, broken promises and the lust for ratings and prizes’. this is a result of 6 
months’ investigation carried out by michael sean Gillard and Laurie Flynn. 

some of claims against The Connection:

1	 It	was	not	a	24-hour	journey;	the	sequences	were	filmed	in	two	legs,	six	
months apart.

2	 The	‘mule’,	therefore,	did	not	carry	drugs	in	his	stomach	when	he	flew	to	
the UK. 

3 the man described as the no. 3 in the Colombian cartel is a retired banker 
with low-level connections to the drugs underworld.

4	 The	production	paid	for	the	flight	of	the	‘mule’	from	Colombia	to	the	UK.
5	 The	main	source	for	the	story	was	the	researcher	of	the	film,	an	

inexperienced	freelancer,	originally	from	Colombia,	who	had	a	financial	
dispute with Carlton.

Later in 1998: Hard News on Channel 4 asked: did the Guardian stand up for 
its own professional standards? Guardian editor alan rusbridger defended his 
reporters, and it could be argued that their robust approach to interviewing 
was appropriate when dealing with media professionals who were themselves 
well-practised in the rituals of news gathering.

the itC, following the Guardian’s	story,	decided	to	fine	Carlton	2	million	
pounds for 5 breaches of the itC programme Code exposed by the paper. 

Source: summary by anat Balint
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the Channel 4 programme Hard News: Did you Fake this Film Marc? 
investigated the ethical inadequacies of the documentary and the Guardian 
newspaper’s exposé of the programme’s fakery and deception. Hard News 
questioned the style of interviewing adopted by the Guardian reporters 
and the fact that one of them had worked previously with an interviewee, 
but these complaints were not on the same scale as the reporters’ exposé 
of fakery that the then television regulator, itC, described as a ‘wholesale 
breach of trust’ with the viewers. even if there had been a complaint to 
the pCC, any remedy, if proven, would have amounted to no more than a 
critical adjudication. the facts that no retributive remedies apply to pCC 
rulings,	and	 that	 the	ITC,	 like	Ofcom,	had	 the	power	 to	fine	a	broad-
casting company millions of pounds, demonstrate a discrepancy in the 
comparative justice being meted out to unethical broadcasters on the one 
hand, and print publishers on the other.
Ofcom	 has	 imposed	 fines	 ranging	 from	 several	 hundred	 thousand	

pounds and up to £2 million on television and radio broadcasters that 
are found to have defrauded and deceived listeners and viewers who 
have taken part in fake or terminated competitions. in 2009 it collected 
£150,000 from the BBC for offensive prank calls made by leading comedy 
artists	Jonathan	Ross	and	Russell	Brand	to	an	elderly	actor.	ITV	was	fined	
£220,000 for failing to meet its quota for programme spending outside 
London.

it could be argued, at a time when independent broadcasting has been 
struggling	to	fulfil	its	public	service	obligations	in	relation	to	news	provi-
sion,	and	when	the	only	real	victims	of	huge	fines	on	the	BBC	are	the	
viewers and listeners who fund it through the licence fee, that such penal-
ties would serve a better social purpose by being compensatory in nature. 
would it not be more constructive to divert the money for investment 
in the fund available to community radio broadcasters or public service 
broadcasting projects outside the BBC? in the Usa, the FCC has a similar 
track	record	of	large-scale	fines,	including	$550,000	imposed	on	CBS	for	
Janet Jackson’s ‘wardrobe malfunction’ during the broadcasting of her 
appearance at the super Bowl in 2004, and $3.6 million in 2006 on more 
than one hundred television stations which transmitted an episode of the 
missing persons drama Without A Trace that was judged to be indecent.

Restorative justice – a proposed solution for media 
content regulation and law

Restorative	justice	originated	from	the	largely	left-wing,	pacifist	and	femi-
nist	field	of	‘policy	entrepreneurs’.	They	were	part	of	an	intellectual	and	
political movement that critiqued the inadequacies of punishment struc-
tures in western criminal justice. in short, the restorative justice move-
ment advocates alternative methods of social control, faith/religious based 
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approaches to criminal justice, the abolition of existing criminal justice 
institutions, structures and practices, and their replacement with feminist 
and peacemaking criminology and the development of communitarian 
forms of social control.

nils Christie is regarded as the leading proponent of the european crit-
ical criminological abolitionist tradition that seeks to challenge the criminal-
ization and penalization paradigm. (Christie 2003: 21–30) Christie argues 
that there should be a substitution culture of compensatory solidarity so 
that victims receive material and status restitution for their suffering, and 
new communal rituals of grief, forgiveness and sorrow are engaged to 
deliver symbolic compensation. (ibid.: 29) the ethics of care and solidarity 
have also spawned the concepts of participatory justice and redress. (ibid.) 
Christie and other theorists proselytize the rhetoric of ‘progressive trans-
formative agendas’ in the context of peacemaking and feminist ideologies.

the emergence of restorative justice as a criminal justice policy concern 
occurred because theorists such as Christie problematized the criminal 
justice process by alleging that the professionals participating in the system 
functioned as self-interested occupationalists, so that the state’s overarching 
and	centralized	power	deprived	citizens	of	their	powers	of	conflict	resolu-
tion	by	dominating	the	control	of	conflict.	(Ibid.:	22–3)	He	argued	for	a	
recentring of the victim, largely because the state had effectively ventrilo-
quized and colonized the victim’s role in the criminal justice process. (ibid.: 
27) restorative justice offered an opportunity for victims to be more than 
mere evidence, to understand the nature of the criminal justice process, and 
to participate in the process and represent their own character. (ibid.)

Could it not be argued that, given the fact that media law offences in 
terms of crime, civil torts and regulatory transgression deal mainly with 
victims’ damaged emotions, restorative justice procedures would be a 
more effective remedy in resolving disputes?

peacemaking criminology dances at the opposite end of the spectrum 
to retributive vengeance. it could be argued that delinquent media behav-
iour is increased rather then decreased by the process of legal and regula-
tory stigmatization and labelling. the standpoint is welfarism rather than 
penality. progress can only be achieved by engaging with democratic, 
non-violent, non-oppressive forms of human society. this is the language 
of caring, reintegration, healing and compassion rather than indifference, 
marginalization, an eye for an eye, and pitiless deterrence. the theorist 
John Braithwaite advocated restorative justice as a way of resolving the 
problem of adversarial systems’ removing, diluting and distorting shame 
and responsibility on the part of offenders. (Braithwaite 2003: 55) he 
argued that state-centred structures were anti-democratic. the due 
process model is adversarial and impersonal instead of consensual and 
human. (ibid.: 62–3) Braithwaite’s concerns parallel the feminist reading 
by tauri and morris that the male punitive paradigm is preoccupied with 
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rationality and neglects the affective and emotional nature of most crimes. 
(tauri and morris 2003: 45)

restorative justice is also underpinned by faith-based principles of 
reconciliation, in the context of forgiveness and tolerance as discoursed in 
the religious traditions of Buddhism, hinduism, islam, Judaism, sikhism, 
Chinese religions and Christianity. (muncie and mcLaughlin 2005: 68)

Fundamentally, restorative justice has grown up as a result of seeking 
alternative solutions for the long-standing mainstream institutional players 
in crime and punishment. the doctrine is idealistic, but where there is a 
perceived need to deal with the chilling effect on freedom of speech and 
media content resulting from the overly retributivist nature of media laws, 
it offers a solution that could deliver more meaningful justice to media 
victims.	The	 advocates	hanker	 after	 the	 restorative	methods	 of	 conflict	
resolution that dominated pre-state and proto-state societies. this could 
be described as the anthropological tradition of restorative justice. the 
inspiration often comes from the community practices of indigenous pre-
colonial cultures such the maoris of new Zealand, aborigines of australia 
and First nation peoples of Canada and the Usa. (ibid.: 69)

the restorative justice movement seeks to contextualize its legitimacy 
in a communitarian aspiration at a time when liberal capitalist theory and 
practice are critiqued as discredited and morally bankrupt. amitai etzioni 
argues that the antidote to failed liberal market capitalism is a strength-
ening of civic order, moral virtue and community bonding. (mcLaughlin et 
al. 2003: 3) the assertion of universal individual rights needs to be balanced 
by social responsibilities and obligations, a criticism often directed at 
powerful media publishers. the communitarian project therefore activates 
communal processes as the response to media ‘crimes’. this is achieved by 
assisting victims and offenders by restoring shattered personal and social 
bonds.	Media	victims	and	offenders	are	encouraged	to	find	ways	of	‘dealing	
with their trauma by re-establishing their community ties and reconnecting 
them to community values’. (muncie and mcLaughlin 2005: 70)

Restorative conferencing, media offence and the community

restorative conferencing is the concept of restorative justice in practice. 
it requires face-to-face interaction between media offenders and victims, 
with community representatives acting as agents for reconciliation. this is 
what	the	UK	PCC	is	not	doing	at	present.	Bazemore	and	Griffiths	present	
a positive case for the restorative conference over courtroom adjudica-
tion.	(Bazemore	and	Griffiths	2003:	83)	The	victims	can	represent	them-
selves instead of being spoken for by barristers in the interests of the state 
or, in the case of pCC, complainants who feel disengaged by the adjudica-
tion through paper submissions that have no direct involvement in terms 
of human experience. they would have the opportunity of participating 
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in a more personalized environment, disinvested with the trappings of 
courtroom ritual and formalities. (ibid.: 79) the location and time is 
much	more	 flexible	 and	 the	 conferences	 can	 be	 accommodated	much	
sooner after an offending media publication. (ibid.)

the absence of the rules of evidence enables the victims to release pent-up 
feelings	of	anger	and	hurt	and	they	can	feel	much	more	confident	about	
talking through the emotional harm of the media offence and its impact 
on their lives, and in this way they have a direct input into holding the 
publishers to account. (ibid.: 83–4) at the same time the media offenders 
can make amends as a voluntary response that is not commanded by 
formal due process, they can express regret and apology without fearing 
the consequences in terms of damages, conviction and sentencing, they 
can accept responsibility for actions in the context of the wider community, 
and they can humanize their relationship with the victim. (ibid.)

restorative justice conferencing, therefore, offers a culturally appro-
priate ritual in which genuine shame, remorse and forgiveness can emerge 
as a harmonious communitarian trinity. however, such a ritualizing of 
the interaction between media offender and victim carries potential risks 
and disadvantages. some media offenders may deploy the technique of 
neutralization, and such indifference would not only waste the victim’s 
time, but plunge the victim into an experience of re-victimization. the 
media victim might also feel pressure to compromise by taking on too 
much responsibility for the event. the victim may have suffered a level of 
injury that far exceeds anything that the offender is capable of compen-
sating for. (ibid.: 90)

Existing restorative justice structure of the PCC

a close examination of the policies and ethos of the UK pCC suggests 
that its modus operandi and infrastructure of regulation supports the spirit 
of the restorative justice doctrine. in its written evidence to the house of 
Commons in 2009 the pCC observed that:

hardly any complainants ask the pCC for money, or for the publica-
tion	 to	be	fined.	Rather,	people	 seem	 to	want	problems	dealt	with	
quickly, sometimes privately, and in a meaningful way. the pCC 
offers a whole range of remedies to complaints about privacy intru-
sion,	which	would	be	lost	if	we	moved	to	a	formal,	fines-based	system	
of regulation.

(h of C select Committee 2009, pCC)

the pCC says that it can work to prevent media intrusion into perceived 
areas	of	privacy	in	the	first	place,	and	it	has	developed	a	range	of	restora-
tive justice remedies set out in table 6.2.
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the pCC does have a declared restorative justice philosophy which is 
detectable in its lobbying for fewer statutory and state retributivist struc-
tures in media regulation:

Clearly the globalisation and digitalisation of the media have present-
ed new challenges to regulation. But these are surely powerful forces 
favouring deregulation of formal structures and a greater reliance on 
self-regulation, which is particularly appropriate with its emphasis on 
self-restraint, swift remedies, and collaboration.

(ibid.)

Recommendations for media law and regulatory 
reform in the UK and a model for the USA

if there is consensus that media freedom in the UK has been strangled 
by the combination of law that gives too much weight to rights cancelling 
out freedom of expression and to legal processes carrying costs that have 
a chilling effect on media investigation and expression, is there a solu-
tion that bridges the need for retributivist measures for extreme harm 
and transgression, and the restorative and compensatory framework 

Table 6.2 the press Complaints Commission’s existing framework of restorative 
justice remedies in privacy

Quickly negotiate the removal of intrusive material from websites so that it does 
not get picked up elsewhere;

organise legal warnings to be tagged to publications’ archives to ensure private 
information is not accidentally repeated;

encourage the destruction or removal of intrusive information from databases 
or libraries;

obtain personal apologies from editors, and undertakings about future 
conduct;

secure prominent public apologies;

help negotiate agreed, positive follow up articles;

Use the power of negative publicity by ‘naming and shaming’ a publication’s 
conduct in a critical ruling (which must be published in full and with due 
prominence by the editor);

organise a combination of the above, or, depending on the circumstances, the 
purchase	of	specific	items	in	order	to	make	amends	(a	wheelchair,	for	example),	
ex gratia payments, or donations to charity.

Source: h of C select Committee 2009, pCC written evidence
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envisaged in the restorative justice doctrine? i would argue that there is. 
many of the problems addressed by all sides complaining about media 
abuse of power, oppressive and inhibiting libel and privacy laws could 
be achieved through a media Freedom and restorative Justice act that 
would bring about the following:

1 transfer all media law processes (criminal and civil) to a new system 
of ‘media Law courts’ that would sit with single specialist judges 
to	adjudicate	on	final	disputes	 that	 could	not	be	resolved	 through	
restorative justice/alternative dispute resolution conferences. the 
remedies	would	be	fixed	on	the	basis	of	published	 ‘rights	 to	reply’	
and a maximum compensation level of £10,000. Fines, imprisonment 
and damages would be struck from the lexicon of media law. the 
courts would address anything from libel and privacy, to contempt 
and breach of statutory reporting restrictions. i would suggest that 
the	 specialist	Media	 Law	 courts	 would	 sit	 in	 first-tier	High	Court	
centres. this recognizes that the bulk of their business would prob-
ably take place in London, but regional centres would be able to 
operate to serve local media throughout the country. the compensa-
tion	remedies	would	be	available	to	identifiable	‘victim’	parties	in	the	
case of privacy and libel. in what were formally criminal matters, the 
compensation would be available for distribution on a discretionary 
basis, by the adjudicating judges, to victims of criminal cases which 
had been disrupted by irresponsible reporting. this could include 
defendants who had been the victims of miscarriages of justice, 
witnesses	 wrongly	 identified,	 or	 charities	 serving	 the	 interests	 of	
criminal trial participants where the targets for compensation were 
not	so	well	defined.

2 transfer all of the positive restorative justice functions of the existing 
press Complaints Commission and the regulatory media content func-
tions of the BBC and ofcom to a single ‘media Law and restorative 
Justice Commission’ (mLrJC) constituted by parliament in the form 
of an independent trust, jointly funded on a 50/50 basis by the broad-
cast and print/online industries and the state. the commission would 
perform the following functions:

3 act as a law and ethical regulatory reform commission for evaluating 
and creating media law and regulation under a recognized constitu-
tional principle established as a rubicon in the media Freedom and 
restorative Justice act:

‘all media laws and regulatory procedures will apply a particular 
regard and importance to the freedom of information and freedom 
of the media in the United Kingdom.’
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4 all complaints concerning media law and ethical transgression 
would	 at	 first	 instance	 go	 before	 the	MLRJC	 for	 investigation	 and	
then potential consideration through restorative justice procedures 
of conferencing and alternative dispute resolution. the disputing 
parties would have an opportunity to meet, exchange views, agree to 
disagree and take no further action, and agree resolutions through 
private and/or public apology and compensation of up to £10,000. 
public apology would be a remedy of apology and correction that 
would be agreed between the parties and appear on the media space 
of the offending publication. it would be limited to four hundred 
words in the case of online/print publication and two minutes in 
the case of broadcast publication. in the case of online publication, 
the apology/correction would be embedded on the web page of the 
offending publication after agreed deletions and changes had been 
carried out.

5 where restorative justice processes have been unable to achieve a solu-
tion to the dispute, the cases would then go to the media Law courts 
for trial. the remedies available to the media Law courts would be 
no greater than those available in the restorative justice processes but 
they would be by order of the court. the courts would be constituted 
under	civil	jurisdiction	so	that	their	‘findings’	would	not	amount	to	
criminal offences. the media Law courts would therefore have the 
status of the high Court. a right of appeal would be established to the 
Court of appeal Civil division and then to the supreme Court. the 
higher courts would not be in a position to order higher remedies. 
however, they would have jurisdiction to try, under common law 
contempt,	instances	of	deliberate	flouting	and	refusal	to	comply	with	
the media Law court orders under the legislation.

6 the commission would be constituted in the proportion of 50 per 
cent of representatives from the print, broadcast and online publi-
cation	 industries,	 with	 20	 per	 cent	 (two-fifths)	 of	 representatives	
being nominated from unions representing members in the indus-
tries. the rest of the commission would include 10 per cent of media 
law specialist judges, 10 per cent democratically elected representa-
tives from the westminster parliament, northern ireland assembly, 
scottish parliament and welsh assembly, and 30 per cent of lay 
members. each commission member would serve a term limited to 
three years and would be able to serve again after a gap of three years 
from the last time of service.

the commission plan would have some merits in relation to the reform 
of media law and regulation in the Usa. it could standardize, on a federal 
basis, media self-regulation and the varying state remedies in media law. 
it would end the vagaries of the ‘chilling effect’ in Us media law and the 
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problem of strategic law suits against public participation. the rubicon 
guiding the equivalent Us congressional statute would, of course, be the 
First amendment. the Us specialist media Law courts would be at federal 
district Court level and key media law jurisprudence development would 
use the existing federal appeals route to the Us supreme Court.

the seeds for developing a restorative justice infrastructure have 
already been planted in the media culture and legal systems of both coun-
tries. in evidence to the house of Commons select Committee enquiry on 
‘press standards, privacy and Libel’ in 2009 a consortium of Us publishers 
submitted:

most Us media organizations readily offer alternative dispute resolu-
tion. many have ombudsmen who will make an independent investiga-
tion of any allegation of defamatory reporting and order corrections and 
apologies – sometimes after a very critical report on journalistic stand-
ards. most internet services will be prepared to hyperlink the offending 
article to a letter of complaint, so that no-one will read it without being 
able to read the complainant’s alternative presentation. newspapers 
usually offer a right of reply by way of a letter to the editor.

(Us publishers written evidence to house of Commons 2009: 
para 7)

at the times-matrix privacy Forum in 2009, the legal manager of times 
newspapers, alistair Brett, argued in his personal capacity for the UK pCC 
to offer a form of ‘bolt-on’ arbitration service so that serious complainants 
would have the opportunity of negotiating compensation. he said that 
arbitration and alternative dispute resolution was a sensible answer to the 
legal costs problem generated by CFas, where media legal disputes can 
run up costs of a million pounds and the damages amount to only £1,000. 
he advocated law reform so that ‘some system of neutral mediation or 
arbitration’ would be obligatory and CFa libel driven cases could go no 
further if the parties refused the option. (Media Lawyer may 2009: 18–19)

it is clear that mediation and arbitration are low-cost solutions to pCC, 
ofcom and FCC media regulation, as well as in the UK and Us media 
law systems, where sensible cost and compensation ceilings of £10,000 
($15,000) could bring to an end the problems of the chilling effect. in 
any new system each side should pay its own costs. Joint bench and 
media committees in the Usa prove that journalists and judiciary can 
work together. Britain’s Lord Chief Justice, Lord Judge, acknowledged 
this in october 2009 when writing the foreword to the second edition 
of the guide Reporting Restrictions in the Criminal Courts. he noted how 
media and judicial representatives worked together fully respecting each 
other’s independence in order to address misunderstandings and prob-
lems caused by the imposition of reporting restrictions.
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Epithets on the intelligence world

in this chapter we investigate the meeting place between the worlds of 
espionage and spying, and journalism. it could be said that this involves a 
joint conference of two of the world’s oldest and most reviled professions, 
although law and prostitution sometimes compete in these bottom rank-
ings. spies and journalists are somewhat alike in their skills, talents and 
functions. they collect and analyse information. Journalists are supposed 
to do so with transparency and an aspiration to impartiality. spies, by 
their very nature, dissemble, deceive, lie and cover up. the British writer 
malcolm muggeridge had the privilege of being an outstanding exponent 
in both professions and he advised that ‘diplomats and intelligence agents, 
in my experience, are even bigger liars than journalists, and the historians 
who try to reconstruct the past out of their records are, for the most part, 
dealing in fantasy.’ (muggeridge 1975: 163) he also warned that ‘secrecy 
is as essential to intelligence as vestments and incense to a mass, or dark-
ness to a spiritualist séance, and must at all costs be maintained, quite 
irrespective of whether or not it serves any purpose.’ (ibid.: 133)

The national security paradigm

All	nation-states	in	the	world	define	and	preserve	the	notion	of	‘national	
security’ and ‘national interest’ with a range of draconian criminal laws 
and	civil	legal	powers	to	pursue	breaches	of	confidentiality	and	attempts	
to	derive	financial	 advantage	 from	undermining	 it.	 It	 is	 also	 apparent	
that international agreements setting out worthy rubrics on human rights 
frequently qualify them in terms of national security. articles 10 and 11 
of the european Convention on human rights – Freedom of expression 
and Freedom of assembly and association are both subject to restrictions 
‘prescribed by law and necessary in a democratic society in the interests of 
national security or public safety’. the eChr in strasbourg has a tendency 
to give its signatory states more discretion or ‘margin of appreciation’ on 
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matters of national security than on matters of freedom of expression, 
privacy and reputation.

Fashionable theories about the death of the nation-state through 
globalization are not borne out by the robust legal measures taken by 
nation-states to preserve their security when it is threatened by publicity 
or information which is perceived to be harmful. the evidence suggests 
that the ideology of national security is, along with constitutions, curren-
cies, military capability and language, part of the matrix of the nation-
state.	 European	 unification	 did	 not	 prevent	 perceptions	 of	 national	
security justifying the detention without prompt trial of twelve British 
tourists on a plane-spotting holiday in Greece in 2001.

national security seems to be a motivating imperative that transcends 
the legal dignity of even friendly nations which are part of economic, 
political and defence alliances such as nato and the eU. the intelligence 
agencies of national members spy on each other. a country’s pursuit of its 
‘national interests’ will override respect for the laws of its allies.

on the other hand, it has been said that without the security of the state 
no citizen would enjoy any rights or liberties. niccolò machiavelli, in his 
Art of War, The Prince, and Discourses always emphasized that a state has 
no real security without arms. a prince who attends to his pleasures more 
than	he	attends	to	his	arms	will	soon	find	himself	deposed.	Machiavelli	was	
in fact a supporter of government by the people, but even when its citizens 
ruled the republic, he always emphasized that it needed to be secure.

machiavelli also strongly linked the notions of good laws and strong 
arms. in The Prince he stated:

the main foundations of every state, new states as well as ancient 
or composite ones, are good laws and good arms; and because you 
cannot have good laws without good arms, and where there are good 
arms, good laws inevitably follow, i shall not discuss laws but give my 
attention to arms.

(Bull 1999: 38)

The case of Mordechai Vanunu

it has been alleged, and not necessarily proved, that israel was prepared 
to pursue unlawful measures in foreign jurisdictions in order to kidnap 
mordechai vanunu and return him to trial in israel for revealing to the 
Sunday Times the extent of israel’s nuclear weapons programme in the 
Negev	desert.	He	was	sentenced	to	eighteen	years’	solitary	confinement.	
the summarized narrative of his case is set out in table 7.1.

he was able to communicate the manner in which he had been deceived 
into a false romance by an israeli woman agent, drugged and smuggled in 
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a crate, by sea, from rome to tel aviv, only via ballpoint pen notes written 
in long-hand on his palm and pressed against the window of his prison 
van.	His	solitary	confinement	ended	in	1998	after	12	years	but,	despite	
international human rights campaigns, he had to serve the full length of 
his sentence. on his release, he was subject to virtual house arrest and 
constant surveillance. his contact with foreign journalists has continued 
to expose him to legal jeopardy and further controls on his freedom of 
expression and association while he remains in israel.

‘national security’ had constructed vanunu as a spy and traitor in israel. 
Yet the globalizing nature of his ethical outlook, his opposition to nuclear 
proliferation, his belief that his own country was violating international 
arms control agreements, his deontological loyalty to the citizens of the 

Table 7.1 the case of mordechai vanunu: from the israeli nuclear research 
centre to the Sunday Times (to jail in israel)

mordechai vanunu was working as a technician at the israeli nuclear research 
centre	in	the	Negev	(southern	Israel)	between	1976	and	1985.	He	was	fired	and	
left israel.

he moved to australia and decided to convert to Christianity. 

in 1986 he met the Sunday Times journalist	Peter	Hounam,	flew	with	him	to	
London and revealed to the paper many details on israel’s nuclear capability, 
including photographs that he had taken secretly while working in the research 
centre. the israelis claim he was paid $75,000, but this was denied by the 
paper.	Vanunu	claims	he	was	motivated	by	his	anti-nuclear	pacifist	ideology.	

in september 1986 he was captured in rome by the mossad (israeli secret 
service) and was brought to trial in israel. he was lured to rome by a ‘honey-
trap’ agent called ‘Cindy’, in order to avoid diplomatic tension between israel 
and the UK.

a month later the Sunday Times published the story, which was considered to 
be	the	first	solid	proof	of	Israel’s	nuclear	ability,	and	a	breach	of	the	country’s	
policy of deliberate ambiguity.

vanunu was charged with treason and espionage and was sentenced to 18 years 
in prison. he spent 11 years in isolation.

even after his release in 2004, he has severe restrictions on his freedom, not 
being allowed to leave the country, nor to speak to journalists and foreign 
citizens. security forces claim he can still reveal further state secrets.

he was sentenced to 3 months in prison for breaking the restrictions imposed 
on him by talking to foreign citizens on the internet and contacting journalists.

in 1988 the identity of the mossad agent ‘Cindy’ was exposed by the Sunday 
Times. this was published by an israeli journalist (and an ex-intelligence 
officer),	Uzi	Mahnaimi.	

source:  Compiled by anat Balint
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Plate 11 the headquarters of the British secret intelligence service (mi6) at 
vauxhall Cross, London. there is much less legislative and media scrutiny of the 
British intelligence services than of their equivalent bodies in the Usa.

Plate 12 anti-terrorism security on the river thames, London. the growth of 
international terrorism, culminating in the attacks on america on 11 september 
2001 and London on 7 July 2005, led to the governments in both countries 
passing laws said to curtail civil liberties.
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world, and the democratic spirit of his country were no defence. vanunu 
had been motivated by his conversion to Christianity and what was in effect 
rule utilitarianism. he believed his revelation about israel’s nuclear warheads 
would	have	the	consequence	of	being	for	the	benefit	of	all	humanity.

however, israel, as a nation-state, applied its own laws on the basis that 
the consequences were harmful to the greatest number of people in israel 
itself. the framework of nation-state authority and law reached around 
the world and into neutral jurisdictions to seize him, try him in secrecy 
(in camera) and subject him to years of arguably disproportionate solitary 
confinement	punishment.

vanunu’s alleged treachery was directly linked to his desire as an ethical 
whistleblower to reveal aspects of israel’s defence capability. however, 
national security is also constructed on the grounds of a convicium against 
national honour and economic interests.

the position for ethical secret service whistleblowers in the United 
Kingdom would appear to be somewhere between that of the Usa and 
israel. it attracted criticism from the Un special rapporteur on Freedom 
of opinion and expression in 2000 (mendel 2000: 7) and the Un human 
rights Committee in 2008. a growing number of journalists and former 
members of the UK security services were subject to injunctions and civil/
criminal prosecutions, and blocks to publication. in 2009 the British 
Court of appeal said that it had no power to hear the case of a former 
senior	MI5	officer	who	wished	to	publish	his	memoirs.	The	Director	of	
Establishments	of	the	Security	Services	has	insisted	that	the	former	officer	
could only argue his case before the investigatory powers tribunal, which 
ordinarily sits in secret and from which there is no right to appeal. (a v B 
Coa Civ 2009; Media Lawyer march 2009: 47)

British law had to catch up with the same kind of public-interest shield 
and constitutional safeguards that may be perceived in countries such as 
the Usa, the netherlands and Germany. in these countries the courts can 
examine government claims that national security has been harmed. in 
France	an	 independent	commission	has	access	 to	classified	 information	
and decides whether the courts can have similar access.

Us supreme Court case law would suggest that the bar and restrictions 
on	US	intelligence	officers	who	sign	the	contract	on	national	security	are	
roughly the same as those applying to members of mi5 or mi6. the First 
amendment was crushed under the heel of national security in the case 
Snepp v United States in 1980.

Frank snepp could not be regarded as a renegade former spy prone to 
blowing secrets or the names of agents. his book about his experiences 
and views of Cia service, Decent Interval (1977), contained the thoughts of 
a critical though patriotic american who believed and continues to believe 
that the nation needs the Cia, even covert action, albeit under strict rules 
of accountability. (snepp 2009)
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as in Britain, there are few secret service dissidents. Former Cia analyst 
Victor	Marchetti	 and	ex-CIA	officer	Philip	Agee	 could	be	described	as	
such. agee was accused of writing books with the assistance of soviet and 
Cuban intelligence, but he denied revealing information that cost lives.

the 1980 supreme Court ruling ordered Frank snepp to hand over 
to	the	US	Treasury	all	profits,	past	and	future,	from	his	book,	imposed	
a permanent gag order, and obliged him to submit to the Cia censors 
anything	 he	might	 write	 about	 his	 service	 in	 fictional	 or	 non-fictional	
form. the decision was hardly different from the order by the house of 
Lords in 2000 that all the royalties earned from the publication of the 
memoirs	 of	British	 traitor	 and	 former	MI6	 intelligence	 officer	George	
Blake must be given to the government.

Frank snepp subsequently developed a successful and award-winning 
career as a writer and journalist and he was allowed to publish Irreparable 
Harm, which analyses his legal battles, the supreme Court decision in 
1980 and the implications for free speech in america.

The British ethos on secrecy

the British state has maintained espionage and secret intelligence serv-
ices throughout history, as alan haynes’ book on elizabeth i’s security 
service illustrates. (haynes 2001: xi–xxii) the tactics of surveillance of 
communications (including intercepting mail), informants, agents provo-
cateurs and deceptive propaganda have their roots in a past stretching as 
far back as ancient Greece and rome.

in the modern world the essential matter at issue is whether, and in what 
manner, the powers accorded to government and the security services are 
compatible with individual liberties. this has assumed increased importance 
with the enactment of the human rights act 1998; and the regulation of 
investigatory powers act 2000 was passed with a view to making regulation 
of national security compatible with european Convention rights. the Us 
has engaged a similar debate during its history. in 1982 Congress passed 
the	Intelligence	Identities	Protection	Act	(IIPA)	to	protect	 the	confiden-
tiality	of	CIA	officers	 in	 the	wake	of	 the	 campaign	of	 ‘outing’	by	Philip	
agee, whose book publications challenged the ethics of Us secret opera-
tions abroad. the law featured heavily in the valerie plame scandal, when 
it	was	alleged	that	officials	in	the	administration	of	President	George	W.	
Bush deliberately exposed her in order to embarrass and intimidate her 
husband,	whose	public	utterances	had	challenged	US	policy	justifications	
for invading iraq. the passing of the controversial patriot acts and the 
revival of Us ‘state secrets privilege’ suggest that the Us policy on national 
security is becoming closer to that of the United Kingdom.

the exploration of this issue does require a focus on cultural history, 
and an interpretative approach which seeks to explain how power is 
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distributed and exercised in British and other societies. the title of the 
legislation,	‘Official	Secrets’,	implies	that	there	is	information	which	ordi-
nary citizens and their ‘eyes and ears’, in terms of the media, should not 
be entitled to have. the laws legitimize the concept of maintaining secrets 
from the people. the purpose propagandized in the political debates 
leading to legislative controls centred on the ‘defence of the realm’ and 
‘the security of the state’. But the question arising is: what constitutes 
the threat to state security and what should the state be defending itself 
from? is the threat external or internal? the establishment of the UK’s 
security service, mi5, to deal with the threat from within and the secret 
intelligence service, mi6, to deal with the threat from without, indicates 
that the risks are beyond those posed by enemies overseas.

the dual approach implies that the state needs protection from its own 
citizens who may or may not be sympathizers of foreign states that are 
perceived	to	be	in	conflict	with	British	‘national’	interests.	The	operation	
of intelligence agencies in a democratic society raises the issue of how such 
organizations are monitored, scrutinized and regulated. what role should 
the media perform in this task? what are the issues that require journal-
istic focus? the operations of secret service agents are the continual focus 
of	controversial	journalism	and	book	publication.	They	are	also	a	signifi-
cant fuel for conspiracy theorists.

The denial of former MI5 officer David Shayler’s public 
interest defence

The	 legal	pursuit	of	 former	British	MI5	officer	David	Shayler	and	 the	
alleged harassment of his journalist associates raise a number of key ques-
tions	about	the	ideological	motive	for	such	actions.	Shayler	affirmed	his	
loyalty to the United Kingdom state and his country, and asserted that 
he	was	motivated	by	the	desire	to	improve	competence	and	efficiency,	as	
well as ethical rectitude, on the part of Britain’s intelligence agencies. if 
shayler’s position is regarded as sincere, what has been the deontological 
reference of state prosecution? shayler could argue that his position is 
based on utilitarianism and moral consequentialism. the prosecution 
could also point to its position on the basis of utilitarianism. a disincen-
tive	to	intelligence	officers	to	communicate	professional	concerns	in	the	
public domain maintains trust and honour for mi5. shayler sought the 
support of human rights legislation and the Court of appeal and house 
of Lords. they did not come to his rescue and he was jailed at the end of 
his old Bailey trial. the jury had to decide on his culpability according 
to the prevailing law, and not any moral utilitarian argument he wanted 
to present to them.
It	is	argued	that	in	Britain	the	Official	Secrets	Acts	have	been	repeat-

edly used by governments to suppress revelations that were, and are, 
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politically embarrassing rather than genuine threats to national security. 
It	is	difficult	to	be	sure	whether	the	law	in	this	area	has	served	to	protect	
the country from the external threat of spying and espionage or whether 
its main purpose has been to protect executive government from the 
political embarrassment of journalistic scrutiny as the result of whistle-
blowers revealing injustice, incompetence and matters of public interest. 
David	Shayler	was	one	of	only	a	very	few	high-profile	British	intelligence	
officers	who	have	tried	to	expose	iniquity.	Peter	Wright	was	much	more	
senior in mi5, having reached the rank of assistant director General. the 
government’s	decision	to	slice	off	eighteen	years	of	his	pension	benefits	
meant that he exiled himself to a farm in tasmania, from where wrote 
and published his memoirs, Spycatcher (1987). instead of offering him a 
settlement, the government spent millions of pounds of taxpayers’ money 
to get the book suppressed. the mantra of national security meant that 
the government won in the domestic courts, but the common sense of 
international publication and distribution outside the UK meant that the 
government lost in strasbourg.
Lord	Griffiths,	one	of	the	Law	Lords	involved	in	the	plethora	of	legal	

rulings on Spycatcher, made the obvious suggestion that secret service 
whistleblowers needed somewhere to go:

theoretically, if a member of the service discovered that some iniqui-
tous course of action was being pursued that was clearly detrimental 
to our national interest, and he was unable to persuade any senior 
members of his service or any member of the establishment, or the 
police, to do anything about it, then he should be relieved of his duty 
of	confidence	so	that	he	could	alert	his	fellow	citizens	to	the	impend-
ing danger.

(attorney General v Guardian newspapers hL 1988)

the Us Congress has a massive machinery of intelligence commu-
nity oversight in Congress, as well as the executive Foreign intelligence 
advisory Board which answers to the president. the Us has hundreds 
of staff devoted to oversight, including investigative attorneys who can 
be proactive, carry out independent enquiries and produce reports. 
the Congressional committees give priority to evidence and reports 
in public hearings. in contrast, the UK has a Cabinet intelligence and 
security Committee (isC) that sits in secret and reports only to the 
prime minister. this is a non-parliamentary committee that consists of 
nine members drawn from both the house of Commons and the house 
of Lords and is appointed by the prime minister. it was established by 
the intelligence services act 1994 to examine the policy, administration 
and expenditure of the security service, the secret intelligence service 
and the Government Communications headquarters. its resources are 

D
ow

nl
oa

de
d 

by
 [

Sa
ud

i D
ig

ita
l L

ib
ra

ry
] 

at
 0

6:
59

 1
3 

N
ov

em
be

r 
20

13
 



324

state and nationaL seCUritY Law

minimal	and	its	members	of	staff	can	be	counted	on	the	fingers	of	one	
hand. the disproportionate disparity of oversight is evident in the size 
and splendour of mi6 headquarters at vauxhall Cross, on the south side 
of the river thames. mi5, and presumably mi6, endeavour to provide 
ethics	counselling	to	officers	troubled	by	the	immediate	moral	complexi-
ties of their tasks, and both agencies can call on considerable internal legal 
advisory expertise.
David	Shayler	worked	 in	MI5	as	a	counter-terrorism	officer.	He	had	

been recruited via a newspaper advert seeking a wider social diversity of 
new intake into the security service. somewhat ironically, while a student 
journalist at dundee University, he had sought to publish extracts from 
peter wright’s Spycatcher memoirs, in contravention of a court injunction. 
a summary of the narrative of mr shayler’s story is set out in table 7.2.

the main weakness in david shayler’s case at the old Bailey was the fact 
that he had been paid just over £40,000 for the information he provided 
to Mail on Sunday journalists. this substantially weakened his argument 
that he was motivated solely on behalf of the public interest. however, 
shayler’s criticism of mi5 management and his assessment of the training 
and operations of mi5 provided invaluable insight into and illumination 
of the operation of ‘the secret state’.

in a marathon legal case which went to the house of Lords, shayler 
sought to argue a public interest defence under article 10 of the human 
rights act 1998. his QC, Geoffrey robertson, argued before the Law 
Lords that there was a class of about 10,000 people whose lips are 
buttoned and who are banned from disclosing to outsiders any informa-
tion. he mentioned that if a mr James Bond were indeed licensed to kill 
members of al-Qaeda in the UK, that could not be disclosed, even though 
lives were at risk. michael tugendhat QC joined the appeal on behalf 
of the Guardian and other media organizations, and he pointed out that 
journalists faced charges, including incitement, if they investigated these 
areas of government operations.
Shayler	 was	 charged,	 under	 the	 Official	 Secrets	 Act	 (OSA),	 with	

disclosing documents and information to the press in 1997, including 
the	information	that	MI5	held	files	on	Jack	Straw	and	Peter	Mandelson	
because of their involvement in student politics. the information also 
included an allegation that mi5 had wrongfully tapped the phone of a 
Guardian journalist, had run a ‘honey trap’ operation against a potential 
informer, had an outdated Cold war culture, and condoned alcoholism 
among its staff.
Mr	Robertson	argued	that	 the	OSA	was	 in	conflict	with	Article	10	of	

the european Convention enshrining the principle of freedom of expres-
sion without interference by public authority and that shayler should 
be able to argue in court that he had disclosed the information in the 
public interest and out of necessity. the overarching issue in the appeal 
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was whether the legislation creating these offences was incompatible with 
article 10. shayler had revealed information not to an enemy, but to the 
press, which the european Court of human rights ruled had a watchdog 
role, with a duty to bark at misbehaviour by public authorities. robertson 
added that whitehall’s practice of keeping secret dossiers on public and 
political	figures	touched	a	deep	nerve	in	the	British	culture	of	liberty.

Table 7.2 the case of david shayler: from mi5 to the Mail on Sunday (and then 
to jail)

david shayler joined mi5 in 1991 and dealt with counter terrorism, including 
left-wing groups, terrorist activity in northern ireland and later, the middle 
east. he left the service in 1996, together with his partner at the time, annie 
machon. 

through the Mail on Sunday, shayler presented a series of stories about mi5 
and mi6, revealed documents and was highly critical of the management and 
professionalism of both organizations. he was paid around £40,000 by the paper. 

among other things, shayler claimed that:

1 peter mandelson and Jack straw had been under surveillance and that 
MI5	maintained	files	on	them;	

2 mi6 had been involved in a failed assassination attack on Libyan leader 
Muammar	al-Gaddafi	and	that	a	Libyan	Islamic	group,	linked	to	Al-
Qaeda, was paid to carry out the attack; 

3 the 1994 bombing of the israeli embassy in London had been known to 
the intelligence services before the event happened and could have been 
prevented;

4 the security service had information that could have prevented the 1993 
Bishopsgate bombing in the City of London.

Shayler	fled	abroad	a	day	before	the	first	publication,	was	arrested	in	France,	
and was detained for a short time in a French prison, where he claimed to have 
had a brief conversation with the notorious 1970s terrorist known as ‘Carlos’. 
a French court decided that the application for his extradition was ‘political’. 
shayler returned voluntarily to the UK in august 2000. 

in his legal case, which went to the house of Lords, shayler sought to argue a 
public interest defence under article 10 of the human rights act 1998. 

Shayler	was	denied	the	public	interest	defence	by	five	Law	Lords	in	March	
2002. they concluded that a former member of the security service, who was 
prosecuted	under	the	Official	Secrets	Act	1989,	was	not	entitled	to	rely	on	the	
defence that the disclosure was made in the public or national interest. 

shayler was sentenced to 6 months in prison, served 7 weeks and was then 
released with an electronic tag.

in 2008 it was reported that he claimed to be the messiah and that he had 
divine hallucinations.

Source: Compiled by anat Balint
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Robertson	 recalled	 that	 Cathy	 Massiter,	 a	 former	 MI5	 officer,	 had	
disclosed	in	1985	that	the	agency	had	files	on	Patricia	Hewitt,	who	at	the	
time of shayler’s appeal before the house of Lords in February 2002 was 
the secretary of state for trade and industry, and harriet harman, who 
was the solicitor General. ms massiter had not been prosecuted and the 
two politicians had been compensated after a ruling by the european 
human rights court which had forced the tory government to place mi5 
on	a	legal	basis	for	the	first	time.

the Law Lords ruled that a public interest defence was not available 
to david shayler. this shut the door on giving him an effective defence 
before the old Bailey jury. they concluded that a former member of 
the	Security	Service	who	was	prosecuted	under	 the	Official	Secrets	Act	
1989 for unauthorized disclosure of information and documents which 
he had acquired by virtue of his position as a member of the service was 
not entitled to rely on the defence that the disclosure was made in the 
public or national interest. Furthermore, the provisions of the 1989 act 
that restricted members and former members of the security service 
and secret intelligence service from disclosing such information did not 
contravene their right to freedom of expression guaranteed by article 
10 of the european Convention for the protection of human rights and 
Fundamental Freedoms.

shayler’s position was that he was appalled at the unlawfulness, irregu-
larity, incompetence, misbehaviour and waste of resources in the service, 
which he thought was failing to perform its public duty. he believed that 
unless those failings were exposed and remedied, dire consequences 
would follow, and he therefore believed it in the public and national 
interest to make the disclosure that he did.

shayler had argued that if article 10 of the human rights act could not 
provide him with a defence, he could rely on the common law defence of 
duress in that he was acting to prevent danger to life and limb. however, 
he had been whistleblowing about events from the past and, as the Lord 
Chief Justice James woolf had said in the Court of appeal:

the difference between mr shayler’s case and any other case where 
this defence has been regarded as being available is that mr shayler 
is not in a position to identify any incident which is going to create a 
danger to the members of the public which his actions were designed 
to avoid.

(r v shayler Coa Crim 2001)

the common law of duress remains a potential refuge and legal remedy 
for	troubled	intelligence	officers	which	the	UK	secret	state	wants	to	close	
off, perhaps for obvious reasons. to date they have not been able to 
plug	it.	Could	it	be	the	escape	route	by	which	MI5	or	MI6	officers	could	
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whistleblow if they were outraged by their knowledge of torture or threat 
to life, as a result of having to cooperate with allied agencies?

the scenario is still on the borderline of British judicial discretion. Lord 
Justice moses had no hesitation in 2008 in ending a secrecy order attaching 
to high Court litigation by iraqis alleging abuse by British soldiers in 
iraq. he said there was ample material justifying the proposition that 
the proceedings should be in the public domain and that the ministry 
of defence had no basis for keeping secret the names of army regi-
ments subject to investigation. (Media Lawyer march 2008: 7) Lord Justice 
thomas and mr Justice Lloyd Jones made it very clear in 2009 that they 
were concerned about the Us government suppressing evidence about 
the detention and treatment of a British resident, Binyam mohamed, who 
alleges that he was tortured in pakistan, subjected to extraordinary rendi-
tion, and further tortured in morocco with the connivance and involve-
ment	of	US	government	officials.	The	judges	declared:

in the judgement of the Foreign secretary, there is a real risk that, if 
we restored the redacted paragraphs, the United states Government, 
by	 its	 review	of	 the	 shared	 intelligence	 arrangements,	 could	 inflict	
on the citizens of the United Kingdom a very considerable increase 
in the dangers they face at a time when a serious threat still pertains. 
[…]

how is this judgement of the Foreign secretary in relation to the 
public interest in national security to be balanced against the public 
interest in open justice as safeguarding the rule of law, free speech 
and democratic accountability?

(Binyam mohamed v Foreign secretary hC 2009)

on 6 november 2002 david shayler was jailed for six months, after 
defending himself during his old Bailey trial. he had not been entitled to 
representation by counsel because his defence of acting in the public interest 
amounted to an admission of the strict liability osa offences. Barristers in 
england and wales cannot represent clients who plead not guilty when they 
effectively admit the offences. this strategy limits the tactics and strategies 
available to defendants pleading not guilty to laws they have broken because 
they disagree with them on the basis of political and religious conscience.

mr Justice moses (as he then was) said he had been minded to sentence 
shayler to eighteen months but had taken into account the three and a 
half months he had spent in a French prison after going on the run. he 
also accepted some of the mitigating circumstances outlined by his QC. 
the judge had praise for shayler’s then partner, annie machon, who 
convinced him in a witness statement that shayler had not taken the docu-
ments as part of a deliberate ploy to begin a new career as a journalist. 
miss machon told the court that shayler felt passionately about certain 
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issues such as democracy and after leaving mi5 had given up a well-paid 
job with a management consultancy to make the disclosures, knowing 
that he risked being sent to prison.

the judge said he was prepared to accept that shayler had been moti-
vated by a desire to expose what he thought was wrong, not by a desire 
for money. the judge observed: ‘Your own actions demonstrate a lack 
of any real insight into what you were doing or any intelligent foresight 
into its consequences [...] it is, contrary to your own belief, that blinkered 
arrogance which has led you into the dock today.’

mr robertson had asked the judge to consider a suspended sentence, 
on the grounds that the offences shayler had committed were in the 
‘lower	end’	of	the	spectrum	of	offences	covered	by	Section	1	of	the	Official	
secrets act. shayler had handed the documents not to a ‘criminal gang’ 
but to two journalists, and had made sure that they were returned to mi5 
in due course. the judge agreed that it was to shayler’s credit that he had 
returned the documents.

david shayler considered taking his case to the european Court of 
human rights. he hoped to challenge his trial under several articles of 
the convention. at the old Bailey, when conducting his own defence, he 
had to submit all the questions of his cross-examination to the prosecu-
tion and judge for prior approval.
The	significance	of	 the	House	of	Lords	ruling	 in	R v Shayler 2002 is 

that	David	Shayler	and	any	other	British	intelligence	officer	troubled	by	
conscience,	having	no	confidence	 in	 internal	grievance	procedures	will	
always be denied a public interest defence, unless parliament reforms 
the osa or the courts declare its provisions incompatible with article 10 
of the human rights act. although no journalists were prosecuted for 
publishing anything shayler told them, the prosecution of shayler clearly 
sent the message to members of the intelligence services, and any other 
crown servants working in sensitive areas, that blowing the whistle on 
wrongdoing will meet with investigation and severe punishment.

the personal impact of that decision was made poignantly resonant in 
the BBC2 documentary broadcast in January 2003 within days of shayler 
being jailed for six months by mr Justice moses. a talented and patriotic 
man who wanted to improve mi5 appeared to be broken and humili-
ated. the documentary followed shayler and his partner prior to and 
during the trial. he revealed his frustrations, sense of state persecution 
and feelings of betrayal. annie machon wrote a feature article for the 
UK journalists’ magazine Press Gazette castigating the way in which the 
British media had used shayler and then abandoned him. a permanent 
injunction against david shayler was sustained by the high Court in 2006 
(attorney General v shayler hC 2006; Media Lawyer september 2006: 43) 
and he is permanently gagged from discussing anything further about his 
mi5 career either in public or with the media.
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richard tomlinson is the only other well-known British intelli-
gence dissident. he worked for the secret intelligence service, and the 
apparent lack of any clear explanation for his dismissal from the service 
led	to	an	employment	dispute	spiralling	into	an	Official	Secrets	Act	saga	
attended by global media publicity and considerable embarrassment to 
an organization whose motto sempere occultus means ‘always secret’. his 
desire to publish a book, and stubborn refusal to be silenced, resulted in 
his willingness to be jailed for one year for an osa offence in London’s 
high security Belmarsh prison and join in a cat-and-mouse odyssey with 
his former employers, who pursued him with legal injunctions and the 
support of allied agencies from one country to the next. he published his 
controversial book, The Big Breach, in 2001. its contents suggested that 
Mr	Tomlinson	was	a	talented	and	brilliant	intelligence	officer	who	should	
have been kept on the inside rather than cast adrift to be exploited by 
enemy agencies. it was reported in may 2009 that mi6 chief sir John 
scarlett had reached a settlement and the agency’s prodigal son was at 
last coming in from the cold. (Leppard The Times 2009)

it cannot be said that the Us is any more tolerant of or receptive to 
constructive and patriotic whistleblowers such as wright, tomlinson 
and shayler have claimed to be. in the case of former FBi intelligence 
translator sibel edmonds, the shutters of secrecy have descended with 
a crashing sound of silence. the federal courts, up to the supreme 
Court, have provided her with no remedy and accepted the Us attorney 
General’s formal assertion of ‘state secrets’ privilege to protect certain 
classified,	national	security	information	that	goes	to	the	core	of	her	allega-
tions. Us district Judge reggie B. walton explained:

during the course of her employment with the FBi, the plaintiff 
asserts that she ‘reported a number of whistleblower allegations to 
FBI	management	 officials	 concerning	 serious	 breaches	 in	 the	 FBI	
security program and a break-down in the quality of translations as a 
result of wilful misconduct and gross incompetence.’

(edmonds v FBi Us dist 2003)

Congress will not hear her, nor will the courts. But, unlike shayler and 
tomlinson, up until the time of writing she has not experienced the same 
level	of	retribution.	Indeed	former	CIA	officer	and	 intelligence	analyst	
philip Giraldi wrote in the Dallas Morning News:

Sibel	Edmonds	makes	a	number	of	accusations	about	specific	criminal	
behavior that appear to be extraordinary but are credible enough to 
warrant	official	investigation.	Her	allegations	are	documentable;	an	
existing	FBI	file	should	determine	whether	they	are	accurate.

it’s true that she probably knows only part of the story, but if that 
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part is correct, Congress and the Justice department should have no 
higher priority. nothing deserves more attention than the possibility 
of ongoing national-security failures and the proliferation of nuclear 
weapons	with	the	connivance	of	corrupt	senior	government	officials.

(Giraldi Dallas Morning News 2008)

in this analysis of the intelligence agencies it might be useful to inves-
tigate whether they serve to protect the country from the external threat 
of	‘enemies’	in	war	or	in	peace.	The	first	UK	OSA,	in	1889,	legislated	for	
a public interest defence, but from the time of the moral panic in 1911 
over the Kaiser of Germany swamping Britain with spies, all future osas 
would exclude any such defence and, up until 1989, would impose strict 
legal	liability	on	journalists	who	simply	received	official	information.

the public interest disclosure act 1998 provides no protection for 
members of the intelligence agencies, as they are among the excluded 
categories. the legislation allows the existence of osa offences to trump 
the exposure of exceptionally serious failures, and crown servants who 
sign the osa will not count as people acting in good faith, without 
personal gain, and revealing information reasonably believed to be 
true. it is my belief that dr david Kelly should have been accorded full 
protection under the public interest disclosure act. he was criticized 
by Lord hutton for breaching the terms of his civil service employ-
ment. whilst Lord hutton recognized the outstanding contribution 
he made to the UK and the world in the investigation of chemical 
and biological weapons in iraq, he did not accord him a posthumous 
defence under what is now seen as a worthless and impotent ‘whistle-
blowers’ charter’.

the english legal device of issuing a contra mundum (against the world) 
injunction on anything david shayler might communicate to any media 
publication about his service with mi5 led to the prosecution of Punch 
magazine for contempt of court. the Court of appeal had ruled in favour 
of the magazine’s editor, who said that he had no intention of breaching 
the injunction because he genuinely believed that three pieces of infor-
mation shayler was going to include in his column about the Bishopsgate 
ira bomb of 1993 and the shooting of pC Yvonne Fletcher outside the 
Libyan embassy in 1986 could not be in breach of national security. But 
the attorney General successfully appealed to the house of Lords in 2002. 
(attorney General v punch Ltd hL 2002) Us journalists would have been 
astonished at the idea that a magazine editor in Britain had been obliged 
to submit draft articles by shayler for scrutiny by the attorney General’s 
official	solicitor	so	as	to	avoid	being	in	breach	of	a	prior	restraint	injunc-
tion that applied to everybody, everywhere, for all time. they would also 
be astonished that the editor appeared to have no discretion in ignoring 
what the government lawyer said could not be published. the accepted 
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rule in the United Kingdom was encapsulated in the words of Lord 
Griffiths	in	the	Spycatcher ruling:

the security and intelligence services are necessary for our national 
security. they are, and must remain, secret services if they are to 
operate	efficiently.	The	only	practical	way	to	achieve	this	objective	is	a	
brightline rule that forbids any member or ex-member of the service 
to publish any material relating to his service experience unless he 
has had the material cleared by his employers. there is, in my view, 
no room for an exception to this rule dealing with trivia that should 
not	be	regarded	as	confidential.	What	may	appear	 to	 the	writer	 to	
be trivial may in fact be the one missing piece of the jigsaw by some 
hostile intelligence agency.

(attorney General v Guardian newspapers no 2 hL 1988)

a further manifestation of the absence of a public interest defence for 
‘crown servants’ resulted in the prosecution and conviction in 2007 of 
of downing street civil servant david Keogh and house of Commons 
researcher Leo o’Connor, for respectively leaking and receiving a high-
level political memo. the contrasting position in the Usa is, of course, 
best referenced by the supreme Court case New York Times Co. v United 
States, 1971, generally known as the pentagon papers case.

the predicament of david shayler and the legal actions faced by news-
papers that had been covering his campaign of criticism of mi5 contrasts 
with the more liberal climate in the Usa, where the First amendment 
provides constitutional protection for matters of public interest even when 
they impinge on national security. the pentagon papers case demon-
strated that the pendulum swung in favour of freedom of expression, 
but it cannot be said that the Us media were not shaken by the experi-
ence of prior restraint injunctions on the grounds of national security that 
effectively gagged the New York Times and Washington Post for a period of 
a fortnight.

New York Times v US: the Pentagon Papers

america’s involvement in the vietnam war of the 1960s and 1970s 
divided the nation and cost more than 60,000 servicemen and women 
their lives. an academic working with a government department had 
access	 to	a	 forty-seven-volume	 internal	 and	classified	History of the U.S. 
Decision-Making Process on Vietnam Policy. daniel ellsberg had a phd from 
harvard and he believed that the material he was able to read convinced 
him that the Us public had been deceived and lied to. he began to copy 
the material and decided to leak it to the New York Times, though he 
maintained	the	confidentiality	of	two	of	the	volumes	on	the	basis	that	he	
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thought they were still national-security sensitive. the actions by ellsberg 
were prima facie unlawful as a violation of the Us espionage act and the 
theft of government property. in the political storm that followed the Us 
administration’s efforts to prosecute him and anthony J. russo, Jr., who 
helped in the photocopying, foundered. nixon’s watergate ‘plumbers’ 
had	 committed	burglary	 at	 the	offices	of	Dr	Ellsberg’s	psychiatrist	 and	
conducted illegal wiretaps against government critics and opponents 
between 1969 and 1971.

the decision by the New York Times in 1971 to analyse the material over 
several months – in a hotel protected by security guards – and begin 
publishing a day-by-day series was seen as classic First amendment-
protected journalism. what became known as the ‘pentagon papers’ told 
the inside intelligence, government and military story of the Usa and 
vietnam up until 1968.

in June 1971 president richard nixon ordered his attorney General, 
John mitchell, to injunct or ‘prior restrain’ the New York Times on the 
grounds of national security. he was successful. a district Court issued a 
temporary injunction and halted further publication of the stories. the 
media and the white house joined battle. the Washington Post received 
copies of the papers. the Us has not adopted the english spycatcher 
doctrine that an injunction against one newspaper binds all other media 
organisations	 if	 they	have	been	notified	about	 the	order.	Consequently	
the Us administration had to seek a separate prior restraint order against 
the Washington Post.

the ensuing litigation over two weeks was messy and uneven. at trial 
the new York district Court upheld the New York Times newspaper’s right 
to publish. the federal appellate court upheld the government injunc-
tion against the New York Times, but another federal appeals court would 
not restrain the Washington Post from unrolling its own exposé of ‘the 
pentagon papers’.

on 30 June 1971, the supreme Court Justices abandoned their weekend 
and voted to overturn the injunctions, but though the effect of the judg-
ment was that the newspapers were free to publish, as a precedent it is 
arguable whether the First amendment had been given a sharpened spear 
in matters of national security. (New York Times v Us; Us v Washington Post 
sC Us 1971) the later ruling in Frank snepp’s case probably proved 
that.

in the future, Us governments were going to have to demonstrate that 
media publication would cause immediate and irreparable harm before 
the federal courts would resort to prior restraint. the New York Times won 
a pulitzer prize for publishing the pentagon papers, the attorney General 
John mitchell went to jail for offences connected with the watergate 
scandal that also forced president nixon to resign in order to avoid the 
ignominy of impeachment.
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the supreme Court’s 6–3 decision in favour of the newspapers 
included	separate	concurring	and	conflicting	opinions	and,	Moore	and	
Murray	 say,	 ‘For	 those	 who	 awaited	 a	 strong	 reaffirmation	 […]	 and	 a	
ringing victory for First amendment rights, the Court’s decision was a 
hollow win and, to many, a major disappointment.’ (moore and murray 
2008: 161) Zelezny observes that none of the newspapers was prosecuted, 
‘though under some federal statutes a case might theoretically have been 
fashioned. also, several justices hinted in the pentagon papers case that 
subsequent punishment under appropriate criminal statutes might be 
constitutionally permissible.’ (Zelezny 2004: 93) the subsequent national 
security row in 1979 over an injuncted proposed article for Progressive 
magazine that detailed the design and operation of a hydrogen bomb did 
not reach any legal resolution in the higher courts when similar articles 
were published elsewhere.

the position of the Us and UK supreme Courts in the battle between 
freedom of expression, the media and national security is more than likely 
to take a winding road in the future. media interests will be competing in 
the tension of the separation of powers. so far the UK’s highest court has 
challenged the executive and legislature on detention of terrorist suspects 
without trial, use of torture evidence, use of secret witnesses in criminal 
trials, and secret evidence in control orders/house arrests of terrorist 
suspects. Both supreme Courts will have plenty of opportunity to address 
the conundrum of how to measure the importance of free speech against 
the acute imperative of national security. as this book went to press the 
efforts	by	a	former	senior	MI5	officer	to	publish	his	memoirs	were	to	be	
considered	by	 the	UK’s	new	Supreme	Court.	The	first	 step	 in	 greater	
disclosure	could	well	be	the	identification	of	the	parties	so	that	the	case	
listing	of	‘A	v	B’	reveals	the	names	of	real	people.	Part	of	the	difficulty	for	
the UK state in balancing security with freedom of expression is that the 
internal security service, mi5, has changed from being an exclusively 
counter-espionage agency to taking on similar roles to that of the FBi 
in the Usa. mi5 now operates as a national police force investigating 
counter-terrorism and organized crime. parliament and the courts are 
trying to negotiate the extent of this migration in terms of accountability.

the British courts are also showing a willingness to challenge the claims 
of national security in the exercise of search and seizure powers against 
journalists. in the year 2000 the high Court refused an application by the 
police	to	order	the	Observer	and	the	Guardian	to	hand	over	all	files	and	
records they held concerning a letter from david shayler and an article 
by the reporter martin Bright that had been published in the observer.
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JUrisdiCtion

Research agenda and potential problems

this chapter aims to be an introduction to the discipline of comparing 
media law systems in different countries, and the cultures of media ethics 
associated with self-censorship and external censorship of media conduct 
and content. a chapter of this length can only be a gateway to under-
standing and investigating the media laws of the countries and legal juris-
dictions cited. more resources to assist further research are provided on 
the book’s companion website.

Jago and Fionda categorize four key legal jurisdictions of the world: 
common law, civil law, socialist law and islamic law. (Jago and Fionda 
2005:	5)	The	first	 three	are	 clearly	 secular	 and	 the	 last,	 Islamic	 law,	 is	
based on religious doctrine. Consequently islamic media jurisprudence 
is determined more by natural than by positivist law. the focus of this 
book has been on the two main common law jurisdictions of the world, 
in the UK and Usa. we shall be touching on the media law and ethics 
system operating in the common law country with the largest popula-
tion – india. the socialist law jurisdiction with the biggest population in 
the world is China. saudi arabia’s population is modest, but its power in 
terms of oil wealth and relations with the west is by a far greater propor-
tion.	The	Saudi	genre	of	Shari’a	law	has	an	influence	that	is	pervasive	and	
controversial. China and saudi arabia, according to the nGos amnesty 
international and human rights watch, are authoritarian societies 
where the index of human rights is considered to be much lower than in 
France or india. we also reference what could be considered a hybrid or 
composite jurisdiction – Japan. it is a relevant model not least because of 
its being the second largest economy in the world and practising a unique 
blend of civil and common law doctrines and indigenous laws unique to 
its history and culture.

the real risk in analysing a foreign jurisdiction is in judging harshly the 
customs and practice of another society according to the standards and 
values of the society from which the researcher hails. the phenomenon of 
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regarding the media law and ethics of one’s home country as normative and 
superior	is	a	form	of	ethnocentrism.	The	potential	difficulty	in	research	is	
that	anything	identified	as	being	different	is	assumed	to	be	abnormal	and	
wrong. the researcher needs to freeze or discount stereotypical assump-
tions of how media law and ethics should work, and endeavour to investi-
gate and understand the religious beliefs, history, constitution, social values 
and	political	system	of	a	specific	country.	A	failure	to	fully	understand	the	
origins and development of islamic belief in muslim countries and the 
way muslim law is inspired by religious pronouncements could lead the 
researcher to conclude that the application of media law in saudi arabia is 
harsh, bizarre, anachronistic and an affront to international human rights 
standards.

the relativist perspective focuses on an understanding of a media law 
system by examining the differences and relationships within the cultural 
and social contexts of the country under investigation. By being rooted 
inside the social environment being studied, the ethical analysis could 
be blighted by moral relativism and, as a result, the objectives of seeking 
provincial	and	universal	benefits	from	the	research	are	somewhat	limited.	
the provincial perspective would be posited on observation in relation to 
the researcher’s own media law and ethics system. the universal perspec-
tive would be in relating the comparison in the context of transnational 
approaches in response to perceived media legal and ethical wrongs.

one of the advantages of positivistic research of media law and ethics 
in another country is that if the country under study shares a similar 
legal background ideas may be gained from the foreign jurisdiction that 
could be appropriately and effectively adapted and implemented in the 
researcher’s home country. this is why close investigation of the Us 
media	law	system	might	bring	benefits	and	reform	to	UK	libel,	contempt	
and privacy law. a study of the less litigious approach to media wrongs 
in Japan, where there is a unique cultural tradition of public apology, 
offers a promising subject for analysis in view of the current debate in 
the UK about high media law costs creating a chilling effect on freedom 
of expression. But how appropriate would the transfer of the practice 
be, given the widely different history, religious, social and political back-
ground of Japan?

the researcher therefore needs to be wary of the pitfall of criminological 
tourism, where rose-tinted intellectual spectacles, combined with short-
stay	romantic	and	superficial	observation,	can	result	in	skewed	research	
conclusions combined with embarrassing cultural misunderstandings. 
without the language skills and necessary time for qualitative and quan-
titative research as well as ethnographic observation, a researcher in 
comparative media law and ethics may be lured into a process of academic 
false consciousness and make ill-advised recommendations for the trans-
plantation of media law and ethical practices.
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Comparative law researchers would be wise to tread cautiously in the 
area	of	media	 legal	and	ethical	definitions.	Diffamation in France is not 
a direct and comparative equivalent of the english word ‘defamation’. 
Comparative concepts in law have been categorized as representative, 
prototypical,	deviant	and	archetypical	comparators.	Briefly,	the	subjects	
for investigation in comparative media law analysis are divided between 
concepts or features that are (1) distinctive to the legal system investi-
gated, e.g. the absolutist First amendment in Us constitution for freedom 
of the press and religion; (2) pioneering or forerunners of new policy, e.g. 
abolishing common law of blasphemy in UK; (3) unconventional methods 
of dealing with defamation, e.g. the punishment in shari’a islamic law of 
eighty lashes for defamation; (4) a media law feature common to many 
countries, e.g. a remedy for breach of privacy or attack on reputation.

Media law of France

France	was	one	of	the	first	countries	to	assert	freedom	of	expression	as	an	
inherent right of citizenship. it could be argued that it may be one of the 
more sluggish countries in ensuring that the principle is fully exercised in 
the democratic context. there is an absolutist and authoritarian tradition 
in French historical culture. the years of the ancien régime, the French 
revolution and General de Gaulle’s period as president during the Fifth 
republic are characterized by the use of censorship to reinforce political 
power	and	define	the	French	national	interest.
France	is	in	the	civil	law	tradition	and	its	legal	culture	is	strongly	influ-

enced by the codes of Justinian and napoleon. the purpose of codi-
fied	civil	law	is	that	lawyers	interpret	the	law	for	themselves	rather	than	
depending on stare decisis. a key difference from the common law tradition 
is that it stresses the obligations of citizens rather than simply proscribing 
conduct that will constitute criminal offending.

raymond Kuhn, in The Media in France, observes that the functions 
performed by the French media generate different and contradictory 
interpretations. he sets out the leading opinions: the media are prima-
rily ideological weapons which are manipulated for the purpose of social 
control; they are part of a process whereby the contradictions of power 
relations	in	society	are	resolved	to	the	economic	benefit	of	a	power	elite	
or ruling class; they are primarily independent actors in a political system 
characterized by electoral competition and the diffusion of power; they 
act on behalf of the electorate, keeping it informed of elite decisions and 
acting as a check on the abuse of power. (Kuhn 1995: 2)

Unlike the situation in the Usa and the United Kingdom, France has 
affirmed	a	constitutional	right	to	privacy	in	Article	9	of	the	French	Civil	
Code, which states: ‘the court may prescribe measures, such as seques-
tration, seizure and others, appropriate to prevent or put an end to an 
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invasion of personal privacy; in case of emergency those measures may be 
provided for by interim order’. the French constitution sources a process 
of criminal law enforcement for both defamation and privacy. French 
defamation law seeks to protect any sphere of a person’s public or private 
life. this means that an attack on a person’s reputation may not involve 
disclosure of private facts, but the disclosure of private facts commonly 
also involves an attack on a person’s reputation.

in French law, defamation is a criminal offence and civil wrong, which 
consists of ‘every allegation or imputation of a fact which attacks the 
honour or reputation of the person […] who is the subject of the imputa-
tion’. it is a defence to prove the truth of the allegations. however, one 
of the three exceptions is when the defamatory allegation relates to the 
private	life	of	the	person.	In	reality	it	is	difficult	to	distinguish	between	
private and public life. the restriction on the defence to truth in defama-
tion has gestated considerable uncertainty.

Fundamentally, freedom of expression is not the trump card in French 
media law. there is a balancing of expression rights with privacy rights, 
and some might argue that privacy rights are accorded priority more 
often than not. Consent was originally the method of demarcating the 
border between private and public life. anything public would be that 
which the individual consented to being non-private. however, how 
would this be reconciled with the recognition that the public had a right 
to know matters which a person did not consent to being published?

a clue to a collective desire to protect a zone of personal dignity and 
private memory may lie in the cultural sensitivity of representing French 
history	 through	 the	 content	 of	 its	 film	 output.	 Kuhn	 argues	 that	 the	
French state has maintained a post-war policy of media regulation to 
support the important entertainment/cultural function as a vehicle for 
the popular dissemination of ‘high culture’ and a feeling of pride in great 
works of French music, art, literature, theatre and cinema. France has 
special legislation making it obligatory for all television networks to invest 
in	film	production	and	imposing	a	broadcasting	obligation	to	show	films	
with at least 40 per cent original French-language content.

Filmmakers in France have succeeded in creating a distinctive national 
cinema by investigating and interrogating aspects of the human condition 
experienced in France’s particular national history, engaging with national 
and Continental traditions of philosophy and dramatic styles of expres-
sion,	 and	 the	 intersection	of	 significant	financial	 and	cultural	 agents	of	
support	for	national	filmmaking.	It	could	be	argued	that	this	voice	in	film	
narrative	 content	 reflects	 or	 signposts	 an	explanation	 for	 the	 tendency	
of French media law to fashion the mythologies of French history and 
protect the private worlds of political, economic and cultural elites.

France had a troubled social, political and cultural experience during 
the second world war. the country experienced defeat, humiliation, 

D
ow

nl
oa

de
d 

by
 [

Sa
ud

i D
ig

ita
l L

ib
ra

ry
] 

at
 0

6:
59

 1
3 

N
ov

em
be

r 
20

13
 



338

media Law and ethiCs: FoUr Genres oF JUrisdiCtion

occupation, collaboration and then liberation. in the immediate post-war 
period it engaged in a process of mythologizing resistance and covering 
up of the reality of the vichy regime. France also had a direct experience 
of hitler’s ‘Final solution’.

in the post-war years France, through the marshall plan and european 
Common market, Community and Union, has articulated and applied 
policies	to	define	and	protect	her	indigenous	culture	from	outside	domi-
nance.	This	 is	particularly	 true	of	 the	way	French	film	production	has	
been insulated and protected from the global hegemony of hollywood. it 
can be argued that these national dynamics have informed and inspired 
the	narrative	and	preoccupation	of	French	filmmakers.
Louis	 Malle’s	 two	 powerful	 films	 set	 in	 France	 during	 the	 Second	

world war, Lacombe Lucien and Au Revoir les Enfants, were informed and 
influenced	by	Marcel	Ophüls’	ground-breaking	documentary	Le chagrin 
et la pitié. Ophüls	 had	 breached	 the	 self-delusion	 of	 post-war	Gaullist	
French culture by attempting to confront the national psyche with the 
reality, truth and ironic paradox of collaboration, occupation and resist-
ance. his programme was commissioned and made for French television 
in 1969, but not shown until 1981 because ‘so shocking were its revela-
tions	thought	to	be.’	(Ophüls	1971)	Yet	Malle’s	films	were	not	censored.	
this may be due to the fact that the more immediate and controversial 
fictionalization	 of	 the	 past	 was	more	 acceptable	 in	 the	 cultural	 frame	
of indigenous French cinema than the stark reality of documentary 
journalism.

one of the most powerful representations of actuality in Le chagrin et 
la pitié is the narrative of Jewish politician pierre mendès-France, who 
was framed, prosecuted and jailed in vichy France, escaped to join de 
Gaulle in London, and therefore avoided being despatched to auschwitz. 
Louis malle may well have given the name of the character albert horn’s 
daughter as ‘France’ to construct the irony of mendès-France’s story. Both 
were Jewish, both survived, and were eponymous with their troubled and 
tragic nation. this is an exquisite example of screen irony and intertex-
tual inspiration.

directors Louis malle in Au Revoir les Enfants and Lacombe Lucien and 
François truffaut in Le Dernier Métro sought to challenge the ugliness of 
anti-semitism in France, the horror that collaborationist French nationals 
were even more enthusiastic than German nazis in their persecution of 
Jews, and the paradox that the motivation for betrayal and collaboration 
could be so banal and pathetic. in Lacombe Lucien the central character is 
an immature adolescent country paysan whose road to eventual summary 
execution stems from a moody reaction to the crushing of his self-esteem 
and pride by the rejection of his resistance teacher, robert peyssac. 
‘Lieutenant voltaire’ is probably being fatherly when he says Lacombe 
Lucien is too young. But the young man feels patronized and he wheels 
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his punctured bicycle to town, arriving after curfew, clumsily gatecrashes 
the indulgence and decadence of the French fascists at their luxurious 
hotel hQ, and willingly sells voltaire for the price of a few cognacs.
Curiously,	one	of	 the	key	themes	of	Marcel	Ophüls’s	documentary	 is	

anglophobia, and there is little evidence of mainstream French cinema 
exploring the paradox and irony of this cultural phenomenon. Few 
people appreciate the fact that after British servicemen gave their lives 
in rescuing more than 130,000 French in the dunkirk operation, all but 
6,000 returned when pétain agreed an armistice. in Le chagrin et la pitié 
a witness expresses his disgust when 15,000 French sailors turn their 
backs on French resistance and the Free French call of General Charles 
de	Gaulle.	More	attention	is	given	to	the	cruelty	of	perfidious	Albion	in	
killing more than 1,000 French sailors in the British raid at mers-el-Kébir 
in July 1940. the ambiguous nature of the Entente Cordiale receives no 
more than gentle farce treatment in Bertrand tavernier’s Laissez-Passer 
when	a	resistance	French	film	director	is	plied	with	tea	and	interrogative	
misunderstanding after being spirited over the channel by the special 
operations executive.
French	 filmmakers	 have	 developed	 a	 distinctive	 and	 indigenous	

national cultural genre by concentrating on the self-delusional nature 
of memorializing the past and constructing a comforting dimension 
of national identity. Jacques audiard’s Un héros très discret (1996b) 
transforms the phenomenon into an extraordinary fantasy of albert 
dehousse, whose ability to perform the role of resistance hero leads to 
promotion to Lieutenant-Colonel and responsibility for hunting collab-
orators and processing prisoners of war in the German-occupied zone 
of France. audiard mixes documentary style with self-conscious artistic 
technique to equivocate the agony of reality and theatre of the absurd 
in the narrative of a nation pretending that ‘we are all Gaullists now’ 
in the aftermath of liberation. dehousse is a study of the creativity of 
reinventing the human character, and audiard says in his interview with 
Positif (audiard 1996: 20): ‘albert’s psychological need to lie coincides 
with the need that France had of that same lie in the aftermath of the 
war.’ (miller 2003: 93)
The	 high	 cultural	 traditions	 of	 filmmaking	 have	 also	 been	 engaged	

with the only permitted moving picture representation of French court 
proceedings. a choice was made to avoid the surrender of the realities 
and dramas of French inquisitorial criminal proceedings to the vulgari-
ties of Us-style court television. instead, the concession and commission 
was	granted	to	an	award-winning	filmmaker,	Raymond	Depardon,	who	
in Délits Flagrants (1994) and Dixième chambre: instants d’audience (2004) 
turned the representation of crime and punishment in paris into an 
extension	of	film	art.
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Media law of China

China’s media law is set in a socialist law system in which the law is subor-
dinate to the political ideology of the state. the Chinese Communist 
party was formed in 1921 and came to power under mao tse tung in 
1949. after the death of mao the ruling Communist party regime began 
to reform and develop a code of civil law procedure and by 1987 it intro-
duced ‘the Fundamentals of private Law’. a Confucian-inspired system 
of alternative dispute resolution is encouraged through mediation and 
compromise. the national people’s Congress (npC) adopted a new crim-
inal procedure law in 1996.

however, despite the exponential development of Chinese cultural, 
economic and military power, nothing can hide the fact that China is an 
authoritarian society. the constitution adopted in 1982, which established 
the supreme people’s Court, has no power to judicially review the execu-
tive or npC. China’s criminal justice system is protective of the collective 
public interest rather than of the rights of the individual. Consequently, 
law pertaining to media conduct and content in China, whether civil or 
criminal,	is	political.	There	is	no	definable	‘media	law’	as	such.

an example of this political quality lies in the ‘China Law on maintaining 
State	Secrets’.	The	definitions	are	broad	and	go	much	further	than	what	would	
be seen as national security categories in common law countries. information 
which	 weakens	 ‘the	 economic,	 scientific,	 or	 technological	 strength	 of	 the	
state’ could be deemed ‘secret’. (wang and davis 2006: 88) the Chinese 
government operates a system of direct controls on content that is supervised 
on a day-to-day basis. Journalists and publishers are given a list of ‘prohibited 
articles’ and ‘restricted topics’. anything which harms the morality of society 
or negates respected cultural traditions, as well as articles that ‘deny the need 
for society to be guided by marxism, Leninism, the system of thought of mao 
Zedong, and the theories of deng Xiaoping’, are prohibited. (ibid.: 99) any 
publication that touches on the subject of the various peoples and religions 
of	China	has	to	be	submitted	for	official	approval.

By contrast, the media freedoms enjoyed in hong Kong prior to the 
British colonial handover to China in 1997 have been largely preserved, 
so much so that the province in 2009 was able to play host to a huge 
political rally commemorating the 1989 deaths of students in tiananmen 
square. But in mainland China journalists and media communicators 
who defy state censorship and politics are harassed and jailed.

in its 2009 report on the country, amnesty international complained 
that	 around	 thirty	 journalists	 and	 fifty	 other	 individuals	 remained	 in	
prison for posting their views on the internet. during the 2008 olympics, 
amnesty international claimed that the authorities questioned and 
harassed numerous signatories of Charter 08, which proposed a blue-
print for fundamental legal and political reform in China.
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human rights watch echoed amnesty international in its 2009 
report on China, although both organizations conceded that there had 
been some relaxation of the controls on international media reporting 
in the country: ‘on october 17, 2008, the Chinese government perma-
nently lifted certain restrictions on foreign journalists. however, the new 
freedoms do not extend to Chinese journalists and foreign journalists 
still have limited access to certain parts of the country, including tibet.’ 
(human rights watch 2009a)

Media law in India

india maintains a common law tradition borrowed from the period of the 
British raj, but improved and developed by its 1950 written constitution, 
that asserts the guarantees of equal human rights and prohibits discrimi-
nation on the basis of race, gender, caste, ethnicity and religion. there 
is also a constitutional guarantee of freedom of speech and expression, 
although	this	is	qualified	for	the	purpose	of	imposing	reasonable	restric-
tions to protect national security, friendly relations with foreign states, 
public order, decency and morality. to some extent its media legal culture 
follows the maxim of the american jurist oliver wendell holmes that ‘the 
life of the law has not been logic; it has been experience’ and the higher 
courts in india give as much weight and respect to Us jurisprudence as 
they do to British.

this is the way in which the country has developed a privacy law. 
madhavi divan writes:

In	India,	the	right	to	privacy	is	not	a	specific	fundamental	right	but	
has nevertheless gained constitutional recognition. ‘privacy’ is not 
enumerated amongst the various ‘reasonable restrictions’ to the right 
to freedom of speech and expression enlisted under article 19(2). 
however, this lacuna has not prevented the courts from carving out a 
constitutional right to privacy by a creative interpretation of the right 
to life under article 21 and the right to freedom of movement under 
article 19(1)(d).

(divan 2006: 119)

in Gobind v State of Madhya Pradesh 1975, one of the judges of the indian 
supreme Court said that the 1950 Constitution guarantees the individual 
his personality, and those things stamped with his personality should be 
free	 from	 official	 interference.	 In	 the	 State of Maharashtra v Madhukar 
Narayan Mandikar 1991, it was held that even ‘a woman of easy virtue’ 
was entitled to privacy and no one can invade her privacy as and when he 
likes. in State of Maharashtra v Prabhakar Panndurang in 1966, an individ-
ual’s right to write a book and get it published was upheld by the indian 
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supreme Court. the supreme Court in R. Rajagopal v State of Tamil Nadu 
in 1995 held that the fundamental right of privacy was constitutionally 
guaranteed. in the case of People’s Union for Civil Liberties v Union of India 
1997, it was held that telephone tapping is a serious invasion of an indi-
vidual’s privacy. a citizen’s right to privacy has to be protected from being 
abused by the authority of the day. (anand and duggal 2000: 240–4) the 
statutory press Council established in 1978 regulates and enforces norms 
for journalistic conduct. this includes provision 13:

the press shall not intrude or invade the privacy of an individual 
unless outweighed by genuine overriding public interest, not being a 
prurient or morbid curiosity. so, however, that once a matter becomes 
a matter of public record, the right to privacy no longer subsists and it 
becomes a legitimate subject for comment by press and media among 
others.

(rai and Chandra 2006: 128)

hakemulder, Jonge and singh argued in their 1998 text, Media Ethics 
and Laws, that the media in india need to be more critical and questioning 
of authority. they complained that they operate, through self-censorship, 
as the agents of power and consequently maintain the status quo:

they back the elite and powerful persons. […] For that matter, the 
same section of people continue to live in poverty and starvation 
for generations together. this is possible because the media have 
implicitly maintained the status quo. they have not posed uncom-
fortable questions to the government, at least at a sustained level. 
You do not often hear of the media in india campaigning for the 
rights of people belonging to the scheduled castes and tribes, but 
you do hear of the media taking a stand on the issue of reservation 
of jobs for the scheduled castes and tribes. this stand, more often 
than not, is in favour of the elite castes and classes.

(hakemulder et al. 1998: 348–9)

whilst indira Gandhi’s state of emergency in 1975–76 has often been 
cited as a catastrophic failure of indian democracy, the event should be 
contextualized in the larger timeline of indian post-independence history. 
Foreign journalists were expelled, indian journalists were jailed, and 
censorship and control of the media were exercised. on the other hand, 
the fact that this lasted for only two years is a testament to the strength of 
long-term democracy in the context of india’s post-independence history. 
attempts by ruling political parties in india to muzzle the media have in 
the end been negated. hakemulder et al. argued that ‘the mass media 
can generate a strong public opinion about human rights issues. […] they 
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can very well provide a strong network of communication to help propa-
gate an informed opinion about human rights.’ (ibid.: 350)

Media law of Japan

Japan’s	legal	system	is	difficult	to	pigeonhole	into	the	civil	or	common	law	
systems, as it draws on six key sources: the constitution; civil code; code of 
civil procedure; penal code; code of criminal procedure; and commercial 
code. the pursuit of justice is achieved through consideration of Japanese 
and international law. defamation law, as in india and France, operates 
on a dual criminal and civil dimension.

the written constitution, determined by the Us occupation in 1946, led 
to a constitutional guarantee against censorship, and support for media 
freedom. paragraph 2 of article 21 states: ‘no censorship shall be main-
tained, nor shall the secrecy of any means of communication be violated.’ 
the effect of this written guarantee is to discourage prior restraint, but 
indigenous cultural factors mean there is a greater tradition of self-censor-
ship and regulation. the equating of journalism with confrontation and 
conflict	is	not	so	prevalent	in	Japan,	particularly	in	large	media	companies.	
Journalism ‘beats’ are very much subject to the ‘kisha club’ system in which: 
the covered and coverers form a tight group, excluding all others; loyal 
group members do not tell tales out of the club or school – for example, print 
disloyal investigative stories; and even for those who are not members of a 
kisha, getting along with one’s colleagues counts for more than self-aggran-
dizement, making waves, writing exposés or ‘crusading for the public’.

a fundamental difference in the philosophy of defamation law between 
the UK, Usa and Japan is that the UK and Usa seek to protect harm to 
individuals from unprivileged, false and defamatory statements through 
the award of damages. in Japan greater emphasis is placed on protecting 
the value of a person’s good name. nakada and shimada state: ‘Japanese 
litigants are more interested in extracting an apology than in recovering 
damages, and the court has a discretion to order an apology or a correc-
tion.’ (nakada and shimada 1995: 175)
Whereas	 British	 and	 American	 persons	 define	 reputation	 in	 terms	

of individual rights, the Japanese generally view reputation within the 
context	of	their	membership	in	a	family	or	group.	The	influence	of	the	
Confucian tradition is strong, so that a defamatory accusation is perceived 
more as a loss of face to the group rather than as harm to individual 
rights.	Defamation	under	the	civil	code	is	defined	as	injuring	‘the	social	
reputation that a person enjoys due to his or her personal merits such 
as personality, character, fame and credibility.’ (iteya et al. 2006: 133) 
Freedom of expression is measured in defamation actions through the 
application of the principles of balance (hikaku koryo), honour and esteem 
(meiyo) and reputation (meisei). (nakada and shimada 1995: 174)
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article 13 of the constitution protects a right to individual happiness, 
which sets up the notion of a ‘personality right’ to privacy, which is circum-
scribed by the public interest. privacy does not have a direct translation 
in the Japanese language. Japanese speakers usually use the expression 
puraibashii.

at the beginning of the 1990s libel suits were rare, compared to the 
Usa and Britain, but there was a perception that more people in Japan 
were beginning to use the libel laws, with greater frequency, by the end 
of the decade. Culturally, Japanese journalism has not been as libertarian 
and questioning as Us and British journalism. Loyalty is an important 
cultural imperative, and a vertical system of human relations still has 
considerable	influence.	In	government	bureaucracies	and	large	compa-
nies, such as mass media organizations, employees have clear role obliga-
tions	and	defined	places	in	the	hierarchical	structure.	The	three	traits	of	
harmony, groupism and hierarchy are central to an understanding of the 
relationship of the Japanese individual to his or her family, community 
and society.

the hybrid nature of Japan’s legal system can be demonstrated by the 
introduction from may 2009 of lay judge-jurors in serious trials such as 
murder. six randomly selected citizens serve as lay judges alongside three 
professional judges in a pioneering introduction of the jury verdict in a 
criminal justice system that had previously reserved rulings on fact and 
sentence to the professional judiciary. the reform has generated consid-
erable debate about the issue of potential media prejudice in the coverage 
of serious crimes. Japan’s newspaper publishers and editors association 
(nsK) has been lobbying for lay judges to attend post-verdict news confer-
ences in order to deepen public understanding and trust in the justice 
system. (nsK 2009)

Media law of Saudi Arabia

saudi arabia’s islamic legal system, in the context of the kingdom’s author-
itarian	society	of	around	twenty-five	million	people	is	not	representative	
of the complexity and variety of islamic law practised around the world, 
which	has	seen	a	rise	in	use	and	practice	in	the	twentieth	and	twenty-first	
centuries. islamic legal roots are much older than the other three genres 
of jurisdiction. But saudi arabia is unique in the muslim world for being 
the geographical and cultural cradle of islam. shari’a means ‘the way’ 
and	reflects	the	desire	of	the	Prophet	Mohammed	to	unite	his	followers	
behind the idea that there is one universe united behind one God (Allah). 
Up until the 1970s islamic law was evolving with modernity and codi-
fying for commercial procedure, property and obligations, family law 
and succession. however, the iranian revolution of 1979 precipitated a 
reversal of the displacement of the more anomalous features of islamic 
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law as compared to the common and civil law doctrines – particularly in 
the dimension of punishment.

islam, like Christianity and other monotheistic religions, is complex 
and varied in the interpretation and teaching of the two main sources 
of islamic law: Shari’a and the Sunnah. the muslim faith is expressed 
through	the	Sunni,	Khariji,	Murji’ah,	Shi’a	and	Sufi	doctrines.	A	common	
theme	identifiable	in	all	of	the	doctrines	emphasizes	respect	for	political	
rights, elections, social autonomy and freedoms. as dr said ramadan 
wrote in 1970:

all principles of good morals and human dignity are equally applica-
ble to muslim as well as to non-muslim subjects of the islamic state. 
the inviolability of the human personality is the foundation of the 
justice demanded by God for all men. Freedom of opinion, oral or 
written, of worship, association, choice of profession and of move-
ment is guaranteed to all subjects, muslims and non-muslims alike. 
This	 right	 flows	 from	 the	 principle	 of	 every	 individual’s	 complete	
responsibility to himself and to God. says the Qur’an: ‘every person 
is held in pledge for what he does.’ [Q. LXXiv: 38]

difference of opinion has been described by the Qur’an as a contin-
uous aspect of human life and even as a purpose of creation: ‘and 
if thy Lord had willed, he verily would have made mankind one 
nation, yet they cease not differing, save those on whom thy Lord 
hath mercy; and for that he did create them.’ [Q.Xi:118,119]

(ramadan 1970: 146–7)

saudi arabia relies on the Qur’an as the full basis of all its laws and 
this governs the relationship between the citizen and the legal system. 
interpretation is undertaken wholly by clerics rather than by secular 
leaders, and this could explain why the doctrine of Siyyasa Shar’yya, a 
discretionary interpretation of islamic law in the public interest, has not 
led to a wider and more noticeable imitation of western laws and standards 
in human rights and media freedom. saudi arabia’s court of last resort 
is the supreme Judicial Council (sJC), and the King retains the power of 
final	judgment.	But	the	SJC	does	not	have	the	power	to	judicially	review	
the source and exercise of power inside the country. Law is subordinate 
to religion in islamic law, in the same way that law is subordinate to the 
political ideology of the Communist party in China. andrew hammond 
explains the political dynamic in saudi arabia as Crown prince abdullah 
was pushing forward with modernizations

that	would	gradually	roll	back	the	influence	of	the	clerical	establish-
ment while not tampering with the fundamentals of the relationship 
between al saud and al-wahhabiyyah, where the royal family controls 
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the state policy while wahhabi clerics take charge of society – the 
duality at the heart of the saudi-wahhabi polity.

(hammond 2009)

hammond argues that the saudi media have played and may continue 
to perform a central role in this ongoing strategy. an effective moderni-
zation of islamic law will be achieved in saudi arabia and other islamic 
states when discretionary interpretation in the public interest removes 
the application of Hudud punishment for defamation, set at eighty 
lashes. in some islamic countries the shari’a penalty is combined with 
criminal secular procedure and terms of imprisonment. trials in saudi 
arabia are usually held in secret and no juries are used, yet the anach-
ronistic penalties are applied in public. human rights organizations 
repeatedly chastise the Kingdom for its record on capital and corporal 
punishment.

amnesty international, human rights watch and reporters without 
Borders regularly protest against disproportionate punishment imposed 
on media communicators for trying to represent their rights to freedom 
of expression.

Like China, saudi arabia applies direct censorship to old and new 
media. in the case of the internet, the state blocks access to overseas sites 
considered subversive and harmful. it persecutes bloggers deemed to be 
critical of, or a threat to, the state. the media Charter of 1982 asserted 
that the mass media in saudi arabia had a duty to ‘oppose destructive 
trends, atheistic tendencies, materialistic philosophies and attempts to 
divert muslims from their faith.’ (Arab News 1982) in 2001 the Council 
of ministers issued a resolution directing that all internet users in the 
Kingdom had to refrain from publishing or accessing data that contained 
‘anything contrary to the state or its system’.

in its report on saudi arabia for 2009 amnesty international protested 
that human rights activists and peaceful critics of the state were being 
arrested and imprisoned. others detained in previous years remained in 
prison:

shaikh nasser al-’Ulwan, arrested in 2004 or 2005 in Buraida report-
edly for refusing to issue a fatwa (edict), continued to be detained 
without charge or trial or any effective means of redress. he was 
reported	to	have	been	held	incommunicado	and	in	solitary	confine-
ment for much of the time. prisoner of conscience Fouad ahmad 
al-Farhan, an internet blogger arrested in december 2007 apparently 
for criticizing the government, was held incommunicado at dhahban 
prison, Jeddah, until his release in april.

(amnesty international 2009b)
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Comparative analysis of media law and ethics systems in different 
cultures is an inevitably complex and open-ended process. Language 
barriers	present	a	considerable	difficulty	and	where,	as	in	the	case	of	Saudi	
arabia and China, the media jurisprudence is framed and dominated 
by natural law, religiosity and political ideology, the challenge to under-
standing texts and their context is all the greater. this book’s companion 
website will endeavour to update the availability of research and publica-
tions in english related to the countries referred to in this chapter.
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9

the LeGaL proBLematiZinG 
oF JoUrnaLism

this chapter investigates how the social and political function of jour-
nalism is problematized by the operation of the legal systems in the UK 
and	USA.	The	focus	is	first	on	a	practice	in	Britain	to	construct	a	 legal	
jeopardy for journalists and journalism that arguably damages the public 
interest. next we consider how governments and judiciary harass the 
journalistic function of protection of sources and make the problem or 
issue one of stark and unpleasant choices for media communicators.

The jigsaw obligation in communication

Journalism students in Britain are all taught the phenomenon of ‘jigsaw 
identification’.	This	 is	where	 a	 criminal	 offence	 is	 committed	 inadvert-
ently through different publications lawfully reporting the details of a 
court case subject to reporting restrictions. But by different publications 
including different details it is possible for members of the audience, 
including the friends, acquaintances and relatives of individuals given 
anonymity, to piece together the information and recognize who it is that 
the court is seeking to protect. this could be the case where a husband 
was convicted of raping his wife. one newspaper might report the case 
as	an	identified	man	who	had	raped	an	unidentified	woman,	excluding	
reference to the fact they were married. another might report the case as 
an	unidentified	husband	who	had	raped	an	unidentified	wife.

in the Usa the First amendment does not permit state or federal law to 
criminalize journalists who publish in good faith fair and accurate reports 
of court proceedings held in public. no journalist should be prosecuted for 
reporting information not proscribed by law. in the balancing of interests 
between freedom of the media and the private feelings of victims and partici-
pants in criminal trials Us constitutional law accepts that sometimes there will 
be publication of public record facts that people would prefer not to be public 
and this will cause discomfort and embarrassment. however, the english 
courts have statutory and case law obligations to protect vulnerable people 
such as crime victims and children and it is considered jurisprudentially valid 
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to	prohibit	publication	of	information	that	is	likely	to	lead	to	the	identifica-
tion of individuals entitled to anonymity. in the practice of countries where 
such legal restrictions do not apply, as in the Usa, the potential harm or 
distress to individuals is attenuated effectively by ethical discretion.

the journalist Caroline Godwin and i legally challenged this problem in 
1994. two parents were convicted of the manslaughter of their 15-month-
old son. they were also on trial for cruelty to three of their surviving chil-
dren, who were in council care and did not want publicity. the father was 
jailed for seven years. there was a major controversy over the involve-
ment of social workers. the media would normally have prioritized the 
reporting	of	the	manslaughter	case	and	identified	the	parents	and	dead	
child. no reference would have been made to the lesser cruelty charges 
and surviving children. the manslaughter was the news angle and the 
centre of public interest.

But reporting by some national newspapers began by including infor-
mation about the child cruelty charges and the surviving children. the 
parents	and	the	dead	child	were	not	identified.	This	policy	was	adopted	
because of confusion about the nature of the reporting restrictions under 
the Children and Young persons act 1933. did they relate to the deceased 
child, to the parents or to the alleged victims of child cruelty, the surviving 
children? the judges dealing with the case did not put their orders down 
in writing. they were not published. the power they had to make such 
orders did not include anonymizing deceased victims or adult defend-
ants. they could only protect the surviving children from being identi-
fied	as	the	alleged	victims	of	cruelty.

it was accepted that in a democratic society with freedom of expression 
the identity of the child who had died through neglect and those of his 
parents should have been published. But they never were. we argued 
that we should not be seen to be breaking any law by reporting the case 
only in terms of the manslaughter and identifying defendants and the 
dead child. But the judge said: ‘publishing the names of the defendants 
or	of	the	deceased	child	is,	in	my	view,	calculated	to	lead	to	the	identifi-
cation of those protected children. to suggest otherwise is to close one’s 
eyes to the obvious.’ (r v Central Criminal Court ex p Crook Coa Crim 
1994) But it was never our intention to identify the surviving children 
and our actions were not ‘calculated to identify’ them.

the judge had a legal duty to protect the surviving children. the 
journalists believed the lesser of the two evils was reference only to 
the parents and their deceased child. a Us judge’s powers would have 
remained inside the walls of the courtroom and not been transferred to 
the media outside as a process of problematization. we did not believe 
our reporting in the manner envisaged would have had the effect of 
causing the surviving children any more distress by their parents’ identi-
fication	than	did	the	existence	of	the	trial	itself.	But	the	Court	of	Appeal	
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agreed with the old Bailey trial judge. the identities of the parents and 
the child who was killed have never been made public. there have been 
more	cases	like	this	where	very	young	children	killed	in	the	most	horrific	
of	 circumstances	 will	 never	 be	 identified	 because	 of	 similar	 reporting	
restrictions	that	give	rise	to	potential	jigsaw	identification.

some of the potential problems that i and Caroline Godwin warned 
the Court of appeal about in 1994 came to pass with added vengeance in 
the notorious case of ‘Baby p’ in 2008–9 that was referred to in Chapter 
1. Us media-judicial culture prioritizes the socio-philosophical impor-
tance that homicide victims in the criminal justice system must have the 
basic dignity and status of a published identity in the public record. this 
is particularly important in relation to defenceless minors such as ‘Baby 
p’, who over a period of eight months suffered sixty separate injuries, 
including a broken back and ribs, and was shown by the evidence to 
have been failed by the state child protection system. equally impor-
tant is that adult defendants in criminal trials should always be named 
without	exception.	If	this	is	not	the	case	public	confidence	in	the	law	and	

Plate 13 electronic and print media representatives assemble to interview 
Gordon Brown at the royal society of arts in London when he was Chancellor 
of the exchequer in 2007. this scene is viewed as a legitimate process of public 
interest ‘doorstepping’, and would not be construed as media harassment.
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its institutions may diminish. the english courts were faced with the 
challenge of upholding open justice, the right to fair trial and privacy 
interests for vulnerable and living children.

Firstly, the anonymity attaching to the child’s name, his mother and 
stepfather meant that any mainstream media coverage of the narrative 
deflected	attention	away	from	the	adult	defendants	accused	of	conduct	
leading directly to the child’s death and onto the adult professionals 
accused of the professional negligence in not intervening and preventing 
his death. as a result the public, media and political vitriol directed at the 
professionals may have been disproportionate and unfair. 

secondly, the nature and degree of the secrecy provoked considerable 
public disquiet about the purpose and reasoning behind the court orders. 
this information could not be published for the simple reason that such 
publication would defeat the proper legal purpose of the restrictions. the 
catch	22	situation	undermined	public	support,	confidence	and	trust	in	the	
legal system. the public vented their fury across the internet by identi-
fying the trial participants whose names the judges had banned the main-
stream media from publishing, and calling for violent retribution. social 
networking group sites raged ‘death is too good for tracey Connelly [the 
mother of the dead child], torture the bitch that killed Baby p’, and ‘Baby 
p killers should be hanged drawn and Quartered’. in august 2009 the 
Independent newspaper published the headline ‘internet hate campaign 
that made a mockery of the high Court’ and the newspaper’s law editor, 
robert verkaik, observed that there appeared to be: 

a double standard at work, where the law is incapable of punish-
ing	flagrant	breaches	of	court	orders	by	internet	transgressors	while	
imposing draconian sentences on the mainstream media for commit-
ting much less serious breaches. the internet was born into a lawless 
cyberspace and has little respect for the fusty orders of the high 
Court.

 (verkaik Independent 2009)

thirdly, the civil disobedience of the court orders on the internet 
through vigilante journalism vitiated the purpose of the restrictions on 
mainstream media. when Baby p’s stepfather, steven Barker, appeared 
in court accused of a rape offence and tracey Connelly for a further alle-
gation of child neglect in their second trial the problem would have been 
dealt with in the Usa through a voir dire of the jury panel. the London 
court had to adopt the creative solution of trying the couple under pseu-
donyms until all the verdicts had been returned. the prohibition orders 
on the mainstream media reporting of their real names and that of ‘Baby 
p’ remained. verkaik advised: ‘Judges should stop acting like King Canute 
by trying to curb every excess of the internet and instead trust the jury to 
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be able to maturely distinguish between online gossip and hard evidence 
adduced during a trial.’

Fourthly, the actual nature of the reporting restrictions, the debate and 
motivation behind their issue and the complex struggle by media organi-
zations to preserve the ‘open justice’ principle of accurate reporting 
cannot be fully reported. the high Court ruling by mr Justice Coleridge 
that	permitted	the	eventual	identification	of	Peter	Connelly,	his	mother	
tracey and stepfather steven Barker after midnight 11 august 2009 
remains	confidential	at	the	time	of	writing.	It	is	therefore	impossible	to	
discuss the full details of the media law issues surrounding this case. 

Fifthly, the vengeful mob dimension to this case has raised the prospect 
of contra mundum anonymity orders on the adults convicted in these trials 
when they are eventually released, on the basis that their right to life and 
freedom from torture and inhuman treatment can only be protected by 
secrecy in perpetuity, combined with the considerable expense of reloca-
tion	and	new	identities	provided	by	state	authorities.	We	are	thus	finding	
that, far from the venables and thompson, mary Bell and maxine Carr 
cases	 being	 ‘exceptions	 to	 the	 rule’,	 they	may	 have	 opened	 the	 flood-
gates. perhaps the media must take some responsibility for this trend 
since	it	is	media	coverage	that	defines	the	notoriety	and	cues	the	debate.	
a mature society must learn that crime met with punishment is the limit 
and full authority of criminal justice. anything else is unacceptable. as the 
Guardian newspaper wrote in an editorial in august 2009, those adults 
convicted of responsibility for the death of peter Connolly

stand properly and thoroughly condemned and there is nothing to 
be gained in condemning them any more. it is now time to invert 
the cheap slogan John major [prime minister at the time] used in 
the Bulger case – and to condemn a little less, in the hope of under-
standing just a little more about how such a monstrous thing could 
happen.

(Guardian 2009)

in 1994 Caroline Godwin and i were unsuccessful in our attempt as 
journalists in person to persuade the Court of appeal to identify two 
parents convicted of the manslaughter of their 15-month-old child and 
to ensure that the victim left this world at least with the dignity of a 
public identity. since that case, the British media have had to engage the 
struggle to preserve open justice and the publication of truth with great 
legal complexity, legions of specialist media lawyers, and costs running 
into tens of millions of pounds every year. is it any coincidence that 
there has been a concomitant deracination of reporters and journalists 
covering the legal system through economic rationalization of editorial 
budgets?
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in our arguments we sought to rely on the speech of Lord Justice 
hoffmann, as he then was, in R v Central TV:

the motives which impel judges to assume a power to balance 
freedom of speech against other interests are almost always under-
standable and humane on the facts of the particular case before 
them. newspapers are sometimes irresponsible and their motives in 
a market economy cannot be expected to be unalloyed by considera-
tions of commercial advantage. and publication may cause needless 
pain, distress and damage to individuals or harm to other aspects of 
the public interest. But a freedom which is restricted to what judges 
think to be responsible in the public interest is no freedom. Freedom 
means the right to publish things which government and judges, 
however well motivated, think should not be published. it means the 
right to say things which ‘right-thinking people’ regard as danger-
ous	or	irresponsible.	This	freedom	is	subject	only	to	clearly	defined	
exceptions laid down by common law, or statute […] it cannot be 
too strongly emphasised that outside the established exceptions […] 
there is no balancing freedom of speech against other interests. it is a 
trump card which always wins.

(r v Central tv Coa Civ 1994)

Lord hoffmann was speaking like a federal Us Justice of the supreme 
Court. But British law is not underpinned by Us First amendment style 
constitutional law. the problematized jeopardy highlighted in the 1994 
case was visited upon the unsuspecting editor of Marie Claire magazine, 
marie o’riordan, who in a review of the year 2003 had included the 
photograph and details of an underage girl who had eloped with an 
adult man. Full publicity was given in the search for her. But after the 
girl returned home, the adult man was arrested and prosecuted for crim-
inal offences and the young victim became anonymous because she had 
become a sexual offence complainant.

the magazine editor was judged to have inadvertently committed 
the criminal offence of publishing information ‘likely to lead to the 
identification’	of	the	young	girl.	The	editor	was	fined	£2,500	and	her	
appeal was unsuccessful. the magazine had not made any connections 
between the criminal case and the narrative of the inappropriate elope-
ment. it was in complete ignorance of the existence of the criminal case 
against the adult man and the statutory reporting restrictions which 
included the 1976 sexual offences amendment act and the Children 
and Young persons act. they had not been on the circulation list of the 
police force that had distributed an email in august 2003 advising the 
media	that	identification	of	the	man	could	lead	to	the	identification	of	
the alleged victim.
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whilst the maxim ‘ignorance of the law is no defence’ is widely accepted, 
how could it be applied to the circumstances of a women’s magazine with 
no expertise or interest in covering criminal trials? Marie Claire and its 
editor were being punished for publishing the truth in the past that was 
lawful at the time of publication but that became retrospectively unlawful 
in republication because of criminal proceedings they would not ordi-
narily have been made aware of.

to compound the editor’s sense of injustice, two months after she had 
been	prosecuted	and	fined,	 the	 law	was	changed	to	give	editors	 in	her	
position a defence to ‘prove that at the time of the alleged offence he/she 
was not aware, and neither suspected nor had reason to suspect, that the 
allegation had been made.’ (statutory instrument 2004/2428)

the high Court imposed a duty of care and jeopardy that the First 
amendment would block in the Usa. however, mr Justice Crane said 
it ‘seemed to him that ms o’riordan’s argument that […] she had no 
reason to suspect that the girl might be the victim of a sex crime was “an 
argument wholly removed from reality […] it seems very little to ask of 
the media that they take precautions to prevent publication which might 
affect [the young] victim.”’ (Media Lawyer July 2005: 22; o’riordan v dpp 
hC 2005) British courts also did not see the word ‘likely’ to be equated 
with	statistical	probability.	The	expression	‘likely	to	lead	to	identification’	
meant a ‘real chance that it may lead to that dangerous situation.’ (ibid.) 
the courts are obliged by statute to apply a law that penalizes reports that 
are accurate representations of the truth and of the past, but may relate 
to facts prohibited from publication.

the last time a British newspaper editor went to jail for contempt of 
court actually related to a publication judged to be prejudicial because it 
was	assumed	there	could	be	jigsaw	identification	by	a	potential	 jury.	In	
1949 silvester Bolam, the editor of the Daily Mirror, went to prison for 
three	months	over	three	reports	in	successive	editions,	the	first	headlined	
‘vampire-man held’, which talked about an unnamed man who had been 
charged with several murders and who had committed others and took 
pleasure from drinking his victims’ blood.

the paper tried to minimize the risk of contempt by publishing a 
separate report about the appearance of John haigh on a single murder 
charge at horsham magistrates’ Court. But they were one and the same 
man. the Lord Chief Justice of the time, Lord Goddard, said the Mirror’s 
reports were ‘a disgrace to english journalism as violating every principle 
of justice and fair play which it had been the pride of this country to 
extend to the worst of its criminals.’ (The Times 26 march 1949) Goddard 
jailed	 Mr	 Bolam	 and	 fined	 the	 paper	 £10,000	 because,	 he	 said,	 the	
reports were ‘pandering to sensationalism for the purposes of increasing 
the circulation of the newspaper.’ (ibid.) But can it not be argued that is 
what newspapers exist to do? the very idea of an editor being jailed in 
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the Us for the same reason would have been considered an outrage. the 
issue of whether potential jurors were able to ‘put two and two together’ 
and manifest prejudice against mr haigh was wholly speculative. Bolam 
was jailed for an imagined wrong. haigh, also known as the ‘acid bath 
murderer’ because of the process he used to destroy his victims’ bodies, 
unsuccessfully argued insanity at this trial. he did not dispute the facts. 
if there was a real risk of prejudice in jurors’ recalling that he was linked 
to more than one murder, a limited voir dire enquiry could have secured 
a jury that was unaffected by the media coverage.

Problematizing journalism of speculation under the 
Official Secrets Act

In	2007	a	civil	servant	working	for	the	Cabinet	Office,	and	a	researcher	for	
an mp, went to prison for six and three months respectively for breaching 
the	Official	Secrets	Act.	The	civil	servant,	motivated	by	conscience,	had	
leaked a memo of a discussion between prime minister tony Blair and 
president George w. Bush. the judge ruled that any of the proceedings 
discussing the content of the memo had to be held in secret session, but 
one day during the trial at the old Bailey a question-and-answer exchange 
accidentally took place in open court. the court had to ban publication of 
anything said in this open court proceeding.

the appeal court upheld the decision to prohibit reporting of that 
session even though it was in public, and that any publication of specula-
tion as to the content of the evidence given in camera could amount to 
a contempt of court. the effect of the order was to ban publication of 
the content of newspaper reports published before the trial. the media 
argued that the orders by the trial judge and the appeal court were wrong 
because they prohibited publication of matters already in the public 
domain.	They	questioned	the	efficacy	and	legality	of	banning	speculation	
about the content of secret proceedings that the media had no access to 
and for obvious reasons could not verify. (times & others and r Coa 
Crim 2007)

as this textbook is published in the British jurisdiction it is impossible 
to fully analyse the media law issues in this case, in itself a severe abroga-
tion of the principle of academic freedom. the trial judge stopped the 
media from using a word that would have linked newspaper coverage 
arising out of the leak of the memo and the reporting of the trial. if it 
be a contempt of court to speculate that the newspaper coverage of the 
contents of the memo is an accurate representation of what the court in 
camera learned of the actual contents of the memo, then it is impossible 
in this book not only to discuss the public interest issues in the case but 
also to extend this discussion to ethical and legal issues of profound inter-
national importance. the censorship also ends any British debate and 
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discussion of political decisions and policies debated globally and with 
great controversy. Yet this censorship endures, despite the fact that all the 
issues and details that these court orders have prohibited can be read in 
the content of internet articles.

at a legal seminar at doughty street Chambers in may 2008 andrew 
nicol QC, as he then was, discussed the problems arising out of what 
would be described in the Usa as media gagging orders. the trial judge 
had prohibited any publication of an article which would or might disclose 
what had taken place in camera:

that would mean that if a newspaper published speculation about 
what had happened and proved to be wrong it would nonetheless be 
guilty of infringing the court’s order because it would have published 
something which might, even though it had not in fact, disclosed what 
had taken place in camera.

(Media Lawyer July 2008: 12)

the Court of appeal said that if a newspaper published speculation in 
this way it would run the risk of attempting to frustrate the court’s order 
and that in itself would be a contempt:

Such	publications	would	be	attempts,	albeit	unsuccessful,	to	flout	the	
order made by the court and would be seen by the public as a violation 
of the order of the court. we consider it likely that any such attempt 
would, itself, constitute a contempt of court at common law. […]

should any publication allege that those reports [in the press] accu-
rately represent the evidence that was given in camera they will, for 
the reasons that we have given, be at risk of constituting a contempt 
of court.

(times & others and r Coa Crim 2007)

at the media law seminar mr nicol explained that the idea of attempted 
inaccurate	speculation	being	a	contempt	of	court	‘appeared	for	the	first	
time in the court’s judgment, so there were no submissions on it.’ (Media 
Lawyer July 2008: 12) he also explained that the offence of ‘attempted 
contempt of court’ had been abolished by the 1981 Contempt of Court 
act. the effect of the orders given by the trial judge and the appeal court 
is to emasculate any representation of the context of the crime committed 
by the defendants, david Keogh and Leo o’Connor, and any discus-
sion of a substantial and global public interest issue. the information is 
freely available in the public domain and had been strongly discussed 
and	published	in	the	USA.	The	application	of	the	Official	Secrets	Act	in	
these circumstances creates a law and philosophical conundrum that past 
reality previously published is censored retrospectively.
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Section	 8	 of	 the	 1920	 version	 of	 the	Official	 Secrets	 Act	means	 that	
anything mentioned in court during an in camera hearing that is ‘prejudi-
cial to national security’ can never be published. problems arise if aspects 
of the case are sourced outside the courtroom. in January 2009 The Times 
was referred to the attorney General for possible contempt prosecution 
by mr Justice ouseley for its reporting of the case of a Chinese dissident 
convicted of murdering a millionaire author at his villa in hampstead, 
north London. much of the trial was held in secret session. the trial 
judge was obliged by law to issue reporting restrictions about speculation 
and information that journalists could not access but might inadvertently 
guess:

it is clear from orders i have previously made in this case that specu-
lation, whether accurate or inaccurate, which purports to reveal the 
matters which were considered in camera or which are covered by 
Contempt of Court orders may itself be a contempt of court. […]

assertions, whether accurate or inaccurate, to the same effect are 
equally, or arguably more so, a contempt of court. repetition of previ-
ously published material, whether accurate or inaccurate, which spec-
ulates about or asserts what was considered in camera is arguably a 
contempt of court.

repetition of The Times article, in any publication of this statement, 
may equally therefore be a contempt of court. it is in any event far 
from clear to me that The Times is correct in so far as it claims merely 
to repeat previously published material. […]

media organisations are reminded that the orders made by the 
Court to protect national security and the administration of justice 
remain	 in	force.	The	Court	of	Appeal	confirmed	that	without	such	
orders no trial of wang Yam for the murder of allan Chappelow 
would have been possible. […]

(Media Lawyer march 2009: 36)

The Times argues that it had simply reported public domain informa-
tion published before mr Justice ouseley began making reporting restric-
tions and that it could not be closed down. it is unlikely that Us courts 
would have the legal power in their own jurisdiction to impose the kind 
of orders made in the unrelated english trials of Keogh and o’Connor, 
and wang Yam. By being directed to the media they represent a further 
dimension of the legal problematization of journalism.

Problematizing journalists’ sources

it could be argued that the other method by which the Us and UK legal 
systems problematize journalism is through harassment and persecution 
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over	their	use	of	confidential	sources.	It	is	known	that	the	free	media	can	
only function effectively in a democratic society with the right of people 
to	provide	information	to	journalists	confidentially	and	for	journalists	to	
be able to report without having their impartiality impugned through 
being subpoenaed to give evidence about the news events they cover and 
witness. Yet governments and courts continue to interfere and endeavour 
to undermine the protection of sources.

it might be argued that academics too do not fully understand the 
wider and complex pressures involved in negotiating and maintaining 
the	channels	of	confidentiality	required	when	the	publications	that	arise	
have to involve open communication of people and events for the public 
record. a wider cultural and anthropological enquiry into the subject of 
‘Journalists and their sources’ is discoursed by isabel awad in Journalism 
Studies, vol. 7, no. 6, 2006:

in journalism, in contrast, ‘ethical quality’ is a matter of getting it 
right rather than of treating the sources in the right way. the profes-
sion’s take on ethics […] is fundamentally related to the motto of ‘the 
public’s right to know;’ [sic]	the	prevalence	of	a	narrow	definition	of	
truth in terms of facticity; and of communication as transmission of 
messages rather than as constitution of the social world. in brief, it is 
an ethics constrained by the ideology of objectivity.

(awad 2006: 935)

in this regard the positions of the British and american journalist 
have more in common than they have differences. table 9.1 sets out a 
summary of the legal situation and contrasts some of the key cases on 
either side of the atlantic. You may think there was a strangely ironic 
parallel between the andrew Gilligan/dr david Kelly scenario in Britain 
and that of Judith miller/i. Lewis “scooter” Libby in america. in both 
cases the sources were pressured into the spotlight. one was judged to 
have committed suicide and the other was prosecuted and jailed and 
his sentence was then commuted to enable his release by presidential 
order. in the case of the journalists, the intriguing contrast was that the 
British journalist was investigating the UK government’s campaign to go 
to war. the ethical and legal issues arising out of the andrew Gilligan 
and dr david Kelly affair, investigated by Lord hutton during the public 
enquiry, have been debated in great detail in a number of publications. 
(Crook British Journalism Review 2003: 7–12; harcup 2007: 67–75; Keeble 
2009: 89–128)

in the case of the New York Times journalist Judith miller, the obligation 
of a journalist to protect her source was played out in the context of the 
invasion of iraq and allegations of manipulative propaganda. miller was 
prepared	to	go	to	jail	 in	order	to	protect	a	senior	White	House	official	
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United States

the First amendment constitutional 
protection for freedom of the press 
and freedom of expression means that 
most state and federal courts recognize 
that journalists have a constitutional 
privilege,	but	this	is	qualified	in	
relation to the constitutional rights 
of other citizens. For example, the 
sixth amendment guarantees that an 
accused person ‘shall enjoy the right 
… to have compulsory process for 
obtaining witness in his favour’.

many states have passed state 
legislation called ‘shield laws’ which 
protect journalists against being 
compelled to reveal their sources. 
‘shield laws’ can be absolute, providing 
protection except in exceptional 
circumstances, or qualified so that 
disclosure can be ordered if there is 
a compelling need for the information.

Us police forces have tried to 
circumvent shield laws by using search 
warrants. in 1971 police were attacked 
and beaten by some demonstrators 
when trying to remove them from 
administrative	offices	at	Stanford	
University hospital.

the Stanford Daily (a student 
newspaper) published photos of the 
event and the police believed they had 
more unpublished images that could 
assist their investigation.

police went in with a search warrant 
but found nothing. however, the 
newspaper sued for violation of First 
amendment rights. it argued that 
the search process was physically 
disruptive, intimidating to news 
staff and a threat to cultivation of 
confidential	sources.	At	the	Supreme	
Court in Zurcher v Stanford Daily, 
(1978) the newspaper lost. the court 
ruled that as long as a search warrant 
is supported by the probable cause of 

United Kingdom

section 10 of the 1981 Contempt of 
Court act states: ‘no court may require 
a person to disclose, nor is any person 
guilty of contempt of court for refusing 
to disclose, the source of information 
contained in a publication for which 
he is responsible unless it is established 
to the satisfaction of the court that it is 
necessary in the interests of justice or 
national security or for the prevention 
of disorder or crime.’ 

Journalists are entitled to some 
protection against police powers 
of search and seizure. Under the 
police and Criminal evidence act 
1984 ‘excluded material’ includes 
‘journalistic material acquired 
or created for the purposes of 
journalism’. excluded material is 
information and writing (notebooks or 
computerized information) that is held 
in	confidence.

Journalistic material not held in 
confidence	is	also	protected	in	that	
the police have to use a special 
procedure to obtain it. only a circuit 
judge can give the police permission 
to seize such material through a court 
application.

Most	photographic	and	film	material	
acquired through reporting requires 
special procedure if the police wish to 
seize it. the police can override these 
shields when investigating serious 
criminal offences such as murder, 
terrorism and espionage.

the terrorism act 2000 and anti-
terrorism, Crime and security act 
2001 have created new offences 
of ‘withholding information on 
suspected terrorist offences’. a 
journalist faces prosecution if, during 
the course of his/her work, he/
she fails to report the discovery of 
information about terrorism and ‘he/

Table 9.1 protection of journalists’ sources: UK and Usa

Continued overleaf
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she knows or believes he/she might be 
of material assistance in preventing 
the commission by another person 
of an act of terrorism, or in securing 
the apprehension, prosecution or 
conviction of another person in the 
UK for an offence involving the 
commission, preparation or instigation 
of an act of terrorism’.

Guardian/Sarah Tisdall case 1983/84

sarah tisdall was a clerk who worked 
in	the	Foreign	Office.	She	was	
opposed to the siting of Us cruise 
missiles in Britain and leaked papers 
to the Guardian newspaper. she 
did this anonymously by dropping 
them through the letterbox of the 
newspaper at 119 Farringdon road, 
London.

the Guardian published extracts from 
the papers, which revealed the date 
and time of the missiles’ deployment 
at Greenham Common, which had 
become the site of a protest camp 
by women demonstrators. the 
Guardian avoided any reference to 
the documents, which were security 
sensitive. the government demanded 
their return but the newspaper 
refused, saying that this might reveal 
its source.

the house of Lords held that the 
value of the documents was negligible 
and since the purpose of the exercise 
was to enable the ministry to deduce 
the source, the paper could invoke 
section 10 of the 1981 Contempt of 
Court act. the section applied even 
though there was only a reasonable 
chance (rather than a certainty) that 
the paper’s source could be revealed. 
the burden of proof lay with the 
government to demonstrate that one 
of the exceptions applied. although 
three	of	the	five	Law	Lords	were	
persuaded that national security 

there being a reason to believe that 
evidence of a crime will be found, a 
search warrant is acceptable. nothing 
in the constitution gave the press a 
special privilege to avoid the process.

in 1980 Congress legislated to protect 
the press from intrusive police 
searches. the privacy protection 
act 1980 is a federal statute which 
prohibits newsroom searches and 
seizures unless:

1. the person possessing the 
materials is the criminal suspect.

2. immediate seizure of materials 
is deemed necessary to prevent 
death or serious injury.

3. serving a subpoena would 
likely result in destruction or 
concealment of the materials.

4. a subpoena and court order 
to comply have already been 
unsuccessful. if these exceptions 
do not apply, the police have to 
serve a subpoena (summons) 
rather than go in with a search 
warrant to seize material from 
news organizations.

many more Us than UK journalists go 
to jail in order to protect their sources 
against court orders (subpoenas). 
during the 1960s period of civil 
unrest there was an increase in media 
disclosure orders. during 1969 
and 1970 three major Us television 
networks were served with 150 such 
orders and it was recognized that 
there was a need for the supreme 
Court	to	define	any	constitutional	
privilege that reporters might have in 
this area.

Branzburg v Hayes 1972

the supreme Court justices decided 
to rule in four cases where news 
reporters had been subpoenaed to 
testify before a grand jury.

United Kingdom United States
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Continued overleaf

required	the	leaker	to	be	identified,	all	
of them stressed that this conclusion 
could not be reached merely upon the 
government’s say-so. there had to be 
realistic evidence that national security 
was imperilled.

although the Guardian’s then editor, 
peter preston, would have been 
prepared to go to jail to protect the 
identity of the anonymous source, his 
paper	was	faced	with	contempt	fines	
and economic sequestration. he had 
kept the document because he had 
been advised that section 10 of the 
1981 Contempt of Court act afforded 
him a legal protection for his source. 
as a result of the handing over of the 
document, the leak was traced to ms 
tisdall, who was jailed for 6 months 
after pleading guilty, before mr Justice 
Cantley at the old Bailey, to breaching 
the	Official	Secrets	Act.

William Goodwin, 1991

Bill Goodwin was a reporter on The 
Engineer who, in 1991, received a 
leak	of	a	financial	report	produced	
by a computer software company, 
tetra. when he made enquiries of 
the company it secured an injunction 
preventing publication of the story, 
which might have been commercially 
damaging, and an order to disclose 
the identity of the source. tetra 
claimed that public exposure of its 
refinancing	problems	might	cost	
hundreds of jobs. Goodwin refused 
and his employer, morgan-Grampian 
magazines (part of United news and 
media) supported him.

the case went to the house of Lords 
(the highest UK court), with Goodwin 
losing at every stage. he refused to 
comply throughout. he was eventually 
fined	£5,000	–	not	a	high	figure	in	
comparison with other cases. tetra 
claimed that the leak was theft and 

Case 1. reporter paul Branzburg, 
writing for the Louisville Courier-
Journal, described how two youths 
from Kentucky made money by 
converting marijuana into hashish. 
He	observed	the	process	first	hand	
after promising anonymity to his 
informants. Branzburg refused to 
disclose who they were when ordered 
to by the grand jury.

Case 2. paul Branzburg reported 
on the use and sale of illicit drugs 
and based his material on interviews 
with drug users. he again refused to 
identify them when ordered to do so 
by the grand jury.

Case 3. a tv reporter from 
massachusetts was allowed into 
the hQ of the Black panther 
party, regarded as a militant Black 
organization. he was allowed to 
observe what was going on, provided 
that he reported none of what he 
saw or heard. after being summoned 
before the grand jury he refused to 
answer questions about any events 
inside the building.

Case 4. a reporter for the New York 
Times wrote some stories about 
the Black panthers in the san 
Francisco area. a federal grand jury 
investigating possible crimes by the 
panthers ordered the journalist to 
answer questions and surrender notes 
and tape recordings.

the supreme Court was divided. 
this is called a plurality opinion. it 
declined to recognize a special First 
amendment privilege for journalists. 
Four	justices	said	there	was	no	first	
amendment privilege, four justices 
said there was. the swing voter took 
the middle ground. as a result of 
Branzburg, although the 5–4 vote was 
against the reporters, lower courts 
recognize	that	five	of	the	judges	
agreed	there	should	be	a	qualified	
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it therefore needed the identity so 
as to trace the culprit. (in fact this 
was not true, the informant being a 
person lawfully holding the document, 
though Bill Goodwin could of course 
never disclose that.) the courts 
accepted the company’s argument 
and found that the ‘interest of justice’ 
exception overruled the journalist’s 
right	to	protect	confidentiality.

the eChr stated in 1996: ‘protection 
of journalistic sources is one of the 
basic conditions for press freedom […] 
without such protection, sources may 
be deterred from assisting the press 
in informing the public on matters 
of public interest. as a result the vital 
public watchdog role of the press 
may be undermined and the ability 
of the press to provide accurate and 
reliable information may be adversely 
affected […] such a measure cannot 
be compatible with article 10 of the 
Convention	unless	it	is	justified	by	an	
overriding requirement in the public 
interest.’	A	contempt	finding	had	to	be	
‘necessary in a democratic society’ in 
terms of a ‘pressing social need’ and the 
criminalization of the journalist had to 
be a proportionate response to the aim 
of	protecting	corporate	confidentiality.

Following the eChr judgment, the 
UK government should have amended 
the 1981 act so as to strengthen the 
protection of journalists, but successive 
governments have failed to do so.

Dr David Kelly, Andrew Gilligan, the BBC 
and the Hutton enquiry, 2003

no legal case arose from this affair, 
but the BBC instituted an enquiry 
and produced the neil report which 
concluded:

in 2003 after the invasion/liberation 
of iraq, andrew Gilligan reported 
that a senior intelligence source (dr 
david Kelly) had told him the 45 

reporter’s privilege.

Judith Miller, the Valerie Plame affair, and 
I. Lewis ‘Scooter’ Libby

Judith miller wrote for the New York 
Times and was associated with the 
newspaper’s controversial coverage 
and journalism leading up to and 
during the invasion of iraq, and she 
left the paper in 2005. in July 2005, 
miller was jailed for contempt of court 
for refusing to testify before a federal 
grand jury investigating a leak naming 
valerie plame as a covert Cia agent. 
miller did not write about plame, but 
was reportedly in possession of evidence 
relevant to the leak investigation. 
according to a subpoena, miller met 
with	an	unnamed	government	official	
– later revealed to be i. Lewis ‘scooter’ 
Libby, vice president Cheney’s Chief 
of staff – on 8 July 2003, two days after 
former ambassador Joseph wilson 
published an editorial opinion piece in 
the New York Times criticizing the Bush 
administration for ‘twisting’ intelligence 
to justify war in iraq. (plame’s Cia 
identity was revealed in a column by 
conservative political commentator 
robert novak on 14 July 2003.)

Libby signed a waiver allowing 
journalists to testify about their 
conversations on this subject. miller had 
reportedly refused to accept its validity 
on the grounds that it was coerced. on 
29 september 2005, after spending 85 
days in jail, miller was released after 
a telephone call with Libby. he had 
reaffirmed	the	release	of	confidentiality.

in a second grand jury appearance, 
miller produced a notebook from 
a previously undisclosed meeting 
with Libby on 23 June 2003, several 
weeks before wilson’s New York Times 
editorial was published. according 
to miller’s notes from that earlier 
meeting, Libby disclosed that Joseph 
wilson’s wife was a Cia employee 
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minute weapons of mass destruction 
claim in a government dossier was 
part of a ‘sexing up’ of the case for war 
and government put it out probably 
knowing it was wrong. hutton and the 
BBC agreed:

‘at the hutton inquiry, the BBC 
acknowledged that the 6.07 a.m. 
report on the today programme was 
inaccurate and that with hindsight it 
would have done a number of things 
differently.

‘one: although the use of a single 
anonymous source is consistent with 
the producers’ Guidelines, the BBC 
acknowledged the dilemmas involved 
in seeking to protect dr Kelly’s identity 
while giving clues as to his credibility.

‘two: the notes of the meeting with 
the source were not complete and did 
not support all the allegations that were 
reported on air.

‘three: the allegations made were not 
put to downing street on the night 
before the broadcast, nor were there 
adequate notes of the conversations 
with the mod [ministry of defence].

‘Four: there was an issue of fairness in 
not being clear about the nature of the 
allegations which prevented a proper 
opportunity to respond.

‘Five: the 6.07 broadcast should have 
been scripted. however, the BBC has 
subsequently asserted that a core script 
was properly prepared and cleared 
by the programme editor in line with 
normal practices, but not followed by 
andrew Gilligan.

‘six: the inquiries into the complaints 
should have been handled differently 
and more time should have been taken 
to investigate thoroughly.

‘seven: the rules about BBC journalists 
writing for the press should be 
tightened. (New guidelines have already 
been issued in this area.)’

involved in her husband’s trip to 
niger. miller’s notebook from her 8 
July 2003 meeting with Libby contains 
the name ‘valerie Flame’. this 
reference occurred six days before 
novak published plame’s name and 
unmasked her as a Cia ‘operative’. 
Libby was later prosecuted, convicted 
and imprisoned, but president George 
w. Bush exercised his constitutional 
power to commute the sentence so 
that he did not go to jail.
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who had revealed that a former ambassador, raising questions about the 
veracity of Us claims that iraq had weapons of mass destruction, was 
married to a Cia agent. the protection-of-sources principle in jour-
nalism is not supposed to be the preserve of counter-culture and politi-
cally oppositional reporting.

Leading Us court rulings setting out the american legal position on 
protection of sources are Branzburg v Hayes 1972 and In re: Grand Jury 
Subpoena, Judith Miller	 2005.	 More	 than	 three-fifths	 of	 US	 states	 have	
passed special ‘shield’ statutes setting out the legal framework for the 
protection of journalists’ sources, but they do not hold to the immutable 
and deontological ethical position that most journalists have to adhere 
to	on	pain	of	fine	or	 imprisonment.	By	2005	Professor	Tony	Pederson	
was arguing for a federal shield statute that reached into every state and 
clarified	the	issue	of	the	reporter	privilege:	‘independent	journalism	is	at	
the point of being compromised unless a privilege is recognized for all 
reporters.’ (pederson The News Media & The Law 2005) and as the case 
of Judith miller showed, american journalists do sleep in prison cells to 
protect the principle. it is rare in the UK because, as i wrote in British 
Journalism Review:

in post-industrial capitalist societies the judiciary enforcing the will 
of the executive tends to avoid making martyrs out of journalists and 
editors, and will attempt to ‘sequestrate the assets’ of the employing 
media corporation. […] decisions will be based on the grounds of 
commercial reality rather than journalistic principle. the hyper and 
postmodernist state controls journalism economically through debt 
and market economic forces.

(Crook British Journalism Review 2003: 8)

in the Usa, the supreme Court in Cohen v Cowles Media Co. 1991 even 
supported the right for a journalist’s source to sue and collect damages if 
any	agreed	confidentiality	has	been	negligently	or	deliberately	breached	
by the journalist. (Zelezny 2004: 296–7; moore and murray 2008: 202–3) 
Youm and russomanno opened their ten-year review of Cohen v Cowles 
with the sentence: ‘“Burning” a source is no longer the type of ethical 
or moral issue for the Us news media to dismiss cavalierly in deter-
mining	whether	 to	honor	or	 to	 break	 their	 confidentiality	promises	 to	
their sources.’ (Youm and russomanno 2002: 69) the case concerned 
republican party activist dan Cohen, who in 1982 provided four news 
reporters with potentially damaging information on an opposition candi-
date in a minnesota election. the editors of the Star Tribune and Pioneer 
Press	overrode	 their	 reporters’	pledge	of	 confidentiality.	Cohen	 lost	his	
job and sued for breach of contract and fraudulent misrepresentation. 
(ibid.: 72–3) Justice white in the supreme Court stated:
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the truthful information sought to be published must have been 
lawfully acquired. the press may not with impunity break and 
enter	 an	 office	 or	 dwelling	 to	 gather	 news.	Neither	 does	 the	 First	
amendment relieve a newspaper reporter of the obligation shared 
by all citizens to respond to a grand jury subpoena and answer ques-
tions relevant to a criminal investigation, even though the reporter 
might	be	required	to	reveal	a	confidential	source.	[…]	The	press,	like	
others interested in publishing, may not publish copyrighted material 
without obeying the copyright laws.

(Cohen v Cowles media Co. sC Us 1991)

the ruling was a jolt to the Us news media in addressing the ethics 
of newsgathering as much as relying on the protection of the First 
amendment for content. Youm and russomanno conclude that whilst 
journalists	 ‘more	deliberately	guard	against	granting	promises	of	confi-
dentiality, courts apply the decision in a way that is more accommodating 
to freedom of the press interests than initially anticipated.’ (Youm and 
russomanno 2002: 101)

British and american governments know that the very process of arrest, 
search and prosecution or the issuing of witness subpoenas is enough 
to dissipate the investigative ardour of journalists and their employing 
organizations. whatever the rhetoric engaged by academics and politi-
cians about media power, a global recession, combined with large-scale 
redundancies and the rapid loss of advertising income to the internet 
means that the news media are soft targets.

By the time judges are compelled by law to stop prosecutions, as in the 
case of Milton Keynes Citizen journalist sally murrer, who was acquitted of 
unlawfully receiving information from a police detective, there is a risk 
that the damage in benchmarking the disincentives has already been 
done. the very fact that her lawyers, instructed by the nUJ, had won 
her an acquittal had been delayed by reporting restrictions in november 
2008. she observed: ‘it’s been a very long, horrible, nasty and vindictive 
case and we are all exhausted.’ (Media Lawyer January 2009: 1–3) her 
solicitor, Louis Charalambous, issued a statement which described the 
harm that had been done:

the safeguards enshrined in law for the protection of journalists have 
been trampled upon by thames valley police – both at the outset 
and when they chose to bug sally’s conversations under a warrant 
that failed to mention that she was a journalist, and later when she 
was arrested and brought to a police station, where following a strip 
search and a night in the cells, she faced a gruelling interrogation – 
while	her	home	and	office	were	searched,	and	all	of	her	notebooks	
seized. […]
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sally has endured eighteen months of waiting for the case to reach 
this stage. the charge she faced – aiding and abetting misconduct in 
public	office	–	was	nonsense,	the	stuff	of	Orwell.	[…]
Journalists	talk	to	police	officials	every	day	about	cases,	which	is	precise-

ly how crime stories in newspapers get written. had the case against 
sally gone ahead, it would have signalled a lurch towards a police state, 
a situation which is abhorrent in the minds of right thinking people.

(ibid.: 3)

we may cite other positive outcomes. in 2009 suzanne Breen, northern 
editor of the dublin-based Sunday Tribune did not have to disclose informa-
tion to the police about the real ira and its involvement in the murder of 
two British soldiers. (sharrock The Times 2009), as the recorder of Belfast 
agreed that the journalist’s right to life outweighed the great public 
interest in apprehending the murderers. But ms Breen’s right to life had 
already been threatened by the court application.

there was indeed a victory for journalism in the 1996 eChr ruling in 
William Goodwin v UK. But that was not until after years of a young journal-
ist’s life being hijacked by writs, court orders, litigation and a criminal convic-
tion	and	fine	by	the	House	of	Lords.	The	Court	of	Appeal	ruling	in	Mersey 
Care NHS Trust v Ackroyd (No 2) in 2007 can be studied as a more recent 
British	case,	confirming	the	right	of	journalist	Robin	Ackroyd	to	withhold	the	
identity of his source on application by a public health authority. however, 
despite	judges’	paying	lip	service	to	the	importance	of	protecting	confidential	
sources, British journalists are used to hearing the following phrase ‘“But in 
these particular circumstances…” and an order for disclosure.’ (Media Lawyer 
november 2007: 21) it happened in the case of Channel 4, which in october 
2007	was	ordered	to	reveal	the	identities	of	two	confidential	sources	who	had	
provided information for a documentary on the death of diana, princess of 
wales. (assistant deputy Coroner for inner west London v Channel 4 hC 
2007) Media Lawyer observed that the litigation in mr ackroyd’s case:

ended his career as an investigative journalist. it is now clear that 
despite the ringing declaration of the european Court of human 
Rights	on	the	importance	of	protecting	confidential	sources,	journal-
ists and editors cannot rely on national courts to take the same view.

(Media Lawyer november 2007)

It	would	seem	that	the	Strasbourg	court	is	just	as	fickle	in	its	supervi-
sion of journalist source protection. professor dirk voorhoof of Ghent 
University was critical of a seven-judge eChr decision that supported 
a police demand for a magazine to hand over journalistic material gath-
ered in the reporting of an illegal street race. (sanoma Uitgevers Bv v 
netherlands eChr 2009; Media Lawyer may 2009: 32–4)
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nick martin-Clark was a British journalist who did break the deontolog-
ical	code	of	the	NUJ	that	when	a	pledge	of	confidentiality	has	been	agreed	
or implied, sources must be protected. he agreed to be the only prosecution 
witness in the murder trial of loyalist terrorist Clifford George mcKeown, 
who had confessed to him that he had murdered michael mcGoldrick, a 
part-time	Catholic	taxi-driver,	by	pumping	five	bullets	into	the	back	of	his	
victim’s head from close range. this case history arose out of ‘the troubles’ 
in	Northern	Ireland,	a	period	of	violent	inter-community	conflict	between	
paramilitary protestant/loyalist and Catholic/nationalist terrorist groups 
that lasted over thirty years. the loyalists campaigned for the preservation 
of union with the UK. the nationalists sought fusion with the republic of 
ireland. the police were only able to prosecute mcKeown if nick martin-
Clerk	was	prepared	to	take	the	witness	stand	and	breach	his	pledge	of	confi-
dentiality. mr martin-Clark wrote in British Journalism Review:

after swearing me to silence about the killing, he then boasted about 
it to me. it would have been easier to keep his secret because my life 
has been disrupted – we have had to move house and i am now on a 
witness protection programme for the rest of my life. But despite the 
difficulty	of	going	against	the	source	this	was	a	promise	I	eventually	
felt, after some agonising, that i could not keep.

(martin-Clark 2003: 35)

mcKeown belonged to the Loyalist volunteer Force (LvF) that had killed 
Martin	O’Hagan,	 the	first	 journalist	 to	be	killed	 in	 the	Northern	Ireland	
‘Troubles’.	Despite	the	risks	and	sacrifices	that	Martin-Clark	made,	the	court	
did not offer him any protection from an application for full disclosure of all 
the journalistic material he had on northern ireland, including all his notes, 
tapes, ‘even completely irrelevant ones’. he said that it was for this reason:

i could not recommend to any other journalist that they should go 
down the path i did without a change in the law. had i known that the 
legal	system	was	going	to	treat	confidentiality	in	such	a	cavalier	manner,	
i doubt whether i would ever have undertaken to help the police.

(ibid.: 39)

tim Gopsill of the national Union of Journalists of Britain and ireland 
said martin-Clark’s actions had caused considerable disquiet among journal-
ists in northern ireland: ‘the issue has been discussed widely in the union 
and in april [2003] the national executive Council declared nick martin-
Clark	“not	a	fit	and	proper	person”	for	membership.’	(Gopsill	2003)

But the crossing of the deontological line on journalists’ sources is not 
a rare occasion limited to the British experience. exceptional circum-
stances drive individual journalists to make decisions that are morally 
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consequentialist. matthew pollack, in ‘how to save a life’, reported on 
how and why Village Voice reporter tom robbins decided to break his 
promise	of	confidentiality	to	save	a	former	FBI	agent	from	a	life	sentence.	
he was faced with a source he had interviewed ten years previously giving 
testimony in court that differed from what he had recorded with her. he 
decided to reveal the content in a news article for his newspaper and his 
reasons for breaking the pledge. after listening to the tape recordings, 
the prosecution decided to end its murder case against the former FBi 
agent.	Robbins	explained	that	his	decision	was	a	difficult	one:

at the end of the day, this was a guy who would have been convicted on 
what was clearly perjured testimony. […] those are the kind of high 
stakes	that	take	precedence	over	contracts	and	vows	of	confidence,	no	
matter how important they may be to the business of reporting, and 
regardless of how distasteful it may be to violate them. […] the threat 
of a life sentence trumps a promise.

(pollack The News Media & The Law 2008)

Problematizing the war correspondent in international 
criminal courts

Journalists and nGos who are witnesses to genocide and war crimes 
perform a vital function in history. But would their safety and ability to 
report	and	monitor	from	a	conflict	zone	be	undermined	if	the	forces	they	
are reporting on know that at some time in the future they can agree, 
or be subpoenaed to give evidence in trials for crimes against humanity? 
the Washington Post journalist Jonathan randal refused to testify in the 
international Criminal tribunal on Yugoslavia (iCtY) trial at the hague 
of	Radoslav	Brdjanin.	Mr	Randal	won	a	significant	shield	of	international	
legal protection for war correspondents in a decision in december 2002. 
prosecutors wanted him to testify about an article he wrote in February 
1993 entitled ‘preserving the fruits of ethnic cleansing: Bosnian serbs, 
expulsion victims see process as beyond reversal’. Brdjanin was quoted as 
saying ‘those unwilling to defend [Bosnian serb territory] must be moved 
out […] to create an ethnically clean space through voluntary movement.’ 
(note 1 prosecutor v Brdjanin: appeal of Jonathan randal iCtY appeals 
Chamber 2002) he was also alleged to have said that muslims and Croats 
‘should not be killed, but should be allowed to leave – and good riddance.’ 
(ibid.) the appeals Chamber ruled that compelling war correspondents 
to testify would hinder their ability to gather and report the news and that 
trial chambers need to demonstrate a two-pronged test that the evidence 
sought is of direct and important value in determining a core issue, and 
the evidence could not be reasonably obtained elsewhere. (ibid.)
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robertson and nicol cite the importance of a decision of the appeals 
Chamber of the special Court for sierra Leone in 2006 when it decided 
that human rights reporters were ‘entitled, in the course of their testi-
mony, to decline to answer questions directed to identifying the sources 
of their information.’ (robertson and nicol 2008: 680; independent 
Counsel v Brima samura special Court of sierra Leone 2005)

these protections are not absolutist and the ethical question relating to 
the duties and responsibilities of war correspondents remains an enduring 
debate. Lindsey hilsum of UK Channel 4 news did testify before the 
international Criminal tribunal on rwanda about what she witnessed as 
a freelance in 1994:

i read some recent testimony of a peasant woman from the southern 
Rwandan	 town	of	Butare,	 identified	only	by	her	 initials,	S.U.,	who	
wept in the courtroom as she described how her baby was hacked 
to death on her back, her four other children were also killed, and 
she, badly injured, was partly burned and left for dead. i reported as 
best i could in rwanda. i did not change the course of history. i did 
not save anyone’s life. and then i returned home to my family and 
friends and career. i think the least i could do was to testify alongside 
the rwandans who lost everyone and everything.

(hilsum 2003)

the journalism professions in the UK and Usa seem rather divided on 
the question of whether journalists should volunteer their testimony to 
international criminal courts and tribunals prosecuting war crimes. Ciar 
Byrne reported in 2002 that the BBC’s former Belgrade correspondent 
Jacky rowland and the award-winning war correspondent Janine di 
Giovanni believed they had a duty to say what they saw if asked. But roy 
Gutman of Newsweek said there was a concern that testifying journalists 
become active participants in their news stories. he accepted, though, that 
where a journalist’s evidence made the difference between the conviction 
and release of a war criminal, the eventual decision had to be a matter of 
conscience. (Byrne Guardian 2002)

the iCtY appeals Chamber in Randal set a high threshold in interna-
tional law in deciding when a court could force the journalist/war corre-
spondent to give evidence. Courts everywhere have a responsibility to 
avoid problematizing journalists as convenient witnesses and evidence 
gatherers for lazy state investigators. they also have a duty to prevent 
their harassment and punishment for being the unpopular messengers 
of whistleblowers and informants seeking through conscience to expose 
executive iniquity, abuse of power and incompetence. in 2007 it appeared 
the	NUJ	had	modified	its	deontological	obligation	on	sources	by	stating	
that journalists ‘were expected to abide’ by the principle.
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Journalism in conflict: the potential for reverse culpability

Can journalism kill? is it possible that people whose communication 
encourages genocide and murderous hatred can be held responsible for 
their propaganda and journalism? what responsibilities do journalists 
have under the Geneva Convention? this chapter also considers the issue 
of	protecting	journalists	when	reporting	conflict,	as	well	as	the	extent	to	
which people need protecting from journalists in time of war.

if history can be a narrative of progress it is certainly the case that there 
has been an increase in the speed and power of military ordnance. this 
has been accompanied by hypermedia and asymmetric dimensions in the 
speed and power of the media reporting of war events, and an intensifying 
of the propagandized binary struggle and representation of good and 
evil. the pressure for journalists and media communicators to take sides 
means that the ethical obligations and dilemmas are no less problematic. 
the norwegian sociologist Johan Galtung argued that any attempt to 
analyse	war/violence	journalism	merited	a	consideration	of	peace/conflict	
journalism. the authors Jake Lynch and annabel mcGoldrick in their 
text Peace Journalism (2005)	identified	the	shortcomings	in	the	reporting	
of the build-up to war in iraq in 2003. they asked the question whether 
‘peace journalism’ represented a remedy ‘for systemic shortcomings or 
distortions in coverage, arising out of this pattern of omission and margin-
alisation.’	(Ibid.:	7)	The	significance	of	this	text	and	the	phenomenon	of	
‘peace journalism’ are summarized in table 10.1.

during the early stages of the anglo-american invasion of iraq in 
march 2003, global 24-hour tv news networks were accused of breaking 
the	Geneva	Convention	by	filming	and	broadcasting	footage	of	barefoot	
iraqi prisoners in their humiliation of surrender and detention. But it 
transpired that British army and Us army camera/media operatives had 
gathered much of the footage. the accusation of prima facie breaches of 
the Geneva Convention should have been directed at the UK and Usa 
governments.	In	fact	the	global	news	media	were	simply	fulfilling	their	
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traditional function in reporting the facts of iraqi pows surrendering 
and their treatment by British and Us soldiers.

the generic term ‘Geneva Convention’ covers a number of treaties 
setting out rules on how combatants should behave towards each other and 
treat non-combatants. Failure to observe the ‘Geneva Convention’ leads 
to Un war crimes prosecutions. a summary of the way the Convention 
recognizes	journalists	in	conflict	zones	is	mapped	out	in	Table	10.2.

Table 10.1 ethical approaches to peace journalism

The	concept	of	‘peace	journalism’	was	first	originated	by	the	Norwegian	
sociologist professor Johan Galtung, who set out a model for analytical and 
fieldwork	methods	(Lynch	and	McGoldrick	2005:	6).

according to this concept, the choices editors and reporters make on which 
stories to report and how to report them can create opportunities for society at 
large	to	consider	and	to	value	non-violent	responses	to	conflict.	

two journalists, Jake Lynch and annabel mcGoldrick, attempted to translate 
this theoretical concept into the practicality of journalism and war reporting.

their book, Peace Journalism – A Global Dialogue for Democracy and Democratic 
Media, was published in 2005 and phillip Knightley described it as an important 
and long overdue text that could ‘spark off a revolution in journalism’ (ibid.: iii).

some of their ‘tips’ to peace journalists:
Don’t	portray	a	conflict	as	if	it	consists	only	of	two	sides	pursuing	one	goal.•	
don’t accept stark distinctions between the ‘goodies’ and the ‘baddies’.•	
try to report less-visible effects of violence (such as trauma), beyond the •	
immediate casualties. 
try to relate to areas of common ground between the parties, instead of •	
focusing only on the points of division.
don’t focus exclusively on the suffering, fears and grievances of one side, but •	
treat the suffering of both sides as equally newsworthy.
don’t rush to use labels such as ‘genocide’ or ‘massacre’ if these are not •	
precise. 

the authors concluded that journalists had to be aware of operating in a 
context of communication between a majority world and a minority world. 
it is important to give space to new voices and, in the words of Galtung: 
‘peace Journalism makes audible and visible the subjugated aspects of 
reality’ (ibid.: 224).

in conclusion, journalists are advised to think of peace as much as war in the 
organization of reporting, adopt analytical tools to ‘excavate hidden details’, 
recognize the agenda in news, avoid the bias towards ‘war journalism’, resist 
propaganda, recognize the vulnerability of ‘objectivity’ to hidden bias, be 
aware	of	the	predictable	rituals	in	reporting	conflict	and	study	the	nature	of	
conflict	theory.

Source: Compiled by anat Balint and tim Crook
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Table 10.2 Journalism/media and the Geneva Conventions

The	first,	second	and	third	Geneva	Conventions	extend	to	war	correspondents	
(embedded in the armed forces of a country) all the protections due to 
combatants. they are not to be treated as spies and, even though their 
notebooks	and	film	can	be	confiscated,	they	do	not	have	to	respond	to	
interrogation. if they are sick or wounded, they must receive medical 
treatment and, if they are captured, they must be treated humanely. they 
also have the right to receive assistance from international relief agencies. the 
correspondents should possess authorization from the armed forces they are 
assigned	to,	confirming	their	status.

the 1977 Geneva protocols explicitly recognize journalists to be civilians and 
entitled to all the civilian protections. this clearly relates to the situation of 
non-embedded journalists wearing civilian clothes, who are sometimes referred 
to as ‘unilaterals’. article 79 entitles journalists to immunity from military 
discipline and they should not be exploited or manipulated by opposing forces 
‘provided they take no action adversely affecting their status as civilians’. again, 
the protection is enhanced by the possession of an identity card declaring the 
journalist’s status.

the protocols imply that journalists must not be deliberately targeted, detained 
or otherwise mistreated any more than any other civilians. this means that 
journalists now have an obligation to differentiate themselves from combatants 
by	not	wearing	uniforms	or	openly	carrying	firearms.	Journalists	have	a	choice	
of being treated either as civilians or as prisoners of war under article 79 when 
they have been accredited to and embedded with a military force.

warring parties must obey the rules spelled out in the common article 3 of 
the Geneva Conventions, which requires that prisoners of war and wounded 
combatants be protected from murder; discrimination based on race, religion, 
sex and similar criteria; mutilation, cruel treatment and torture; humiliating 
and degrading treatment; and sentencing or execution without a fair trial. 

in addition, the following actions are forbidden toward any persons in an area 
of	armed	conflict	and	the	protection	applies	to	journalists	as	it	does	to	non-
combatants and prisoners of war:

torture, mutilation, rape, slavery and arbitrary killing; •	
Genocide;•	
Crimes against humanity – which include abduction and concealment of •	
combatants and non-combatants and depriving them of humanitarian aid;
war crimes – which include apartheid, biological experiments, hostage •	
taking, attacks on cultural objects, and depriving people of the right to a fair 
trial.

Journalists and broadcasters have been prosecuted and convicted for 
operating as the high priests and priestesses of hate. the allies hanged 
Julius streicher, editor of nazi newspaper Der Stürmer, following his 
trial at nuremberg in 1946, although the nazi head of German radio 
was acquitted. the British hanged william Joyce and John amery for 
broadcasting for the nazis during the second world war. they had been 
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prosecuted for the crime of treason – an offence and statute created in the 
early middle ages. many ‘collaborators’ of the axis powers who fought 
with words, through propaganda and not bullets or bombs, received 
lenient sentences, particularly in the Usa. the British made examples 
of Joyce and amery probably to support the policy of pour encourager les 
autres.

a United nations tribunal in tanzania convicted and imprisoned three 
journalist/broadcasters in 2003 for their role in hate communication 
during	the	Rwandan	genocide	of	1994.	This	was	hailed	as	a	significant	
development	 in	 international	 law	 and	 as	 defining	 the	 responsibility	 of	
journalism	during	conflict	and	war.

Underpinning this debate is the general acceptance of the protonorm 
that the a priori	ethic	for	human	communication	is	an	unqualified	respect	
for the right to life. human communication must not be directed towards 
the imperative command to kill.
It	may	also	be	significant	that	the	United	Nations	engaged	in	a	process	

of prosecuting participating journalists in the context of a general debate 
on why the world failed to intervene effectively when the genocide took 
hold of rwanda. this retrospective process of holding people accountable 
for their words was an additional remedy to holding people accountable for 
their actions and omissions.

Plate 14 Bulgarian 
soldier giving water to a 
dying turk, adrianople 
1912, during a war in 
the Balkans.

Plate 15 the macabre duty of 
identifying the dead on the 
battlefield	at	the	end	of	the	Great	
War	in	1918.	Images	of	conflict	
collected and edited by journalists 
covering war. what are the duties 
of the journalist in war and 
conflict,	and	are	they	entitled	
to any special status under the 
Geneva Conventions?
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The	history	of	 the	2003	conflict	 in	Iraq	was	punctuated	with	propa-
gandist assertions that killing is necessary, either in a call for nationalist 
defence or in a paradoxical call for proportionate killing in order to check 
the potential for launching weapons of mass destruction or to topple an 
evil dictatorship, otherwise known as ‘regime change’. the moral conse-
quentialism of the latter position is a matter of degree, and problemati-
cally relativist.

the treatment of journalists and media personnel by warring nations 
and	terrorist	organizations	is	a	war	crimes	issue.	In	the	2003	Iraq	conflict	
and subsequent insurgency journalists were being killed in greater 
numbers. even where there may not have been clear evidence of journal-
ists being singled out for attack, there appeared to be less observance of 
the convention in war to avoid harm to journalists either as embedded 
correspondents or non-embedded journalists who have been labelled as 
‘unilaterals’. some were killed in controversial circumstances. the Us 
military was criticized for attacking the locations of al Jazeera journalists 
in both afghanistan and iraq. there was global controversy about the 
nature of the policy of the Usa and UK towards al Jazeera. (shoenberger 
The News Media & The Law 2006) the violence, deaths and injuries suffered 
by	journalists	became	a	distressing	and	tragic	trend	in	the	conflict,	and	a	
clear breach of human rights. the issue of whether these were war crimes 
is a matter of international law, context and the evidence of intention.

The case of ITN journalist Terry Lloyd

at a coroner’s inquest in Britain in 2006 a jury returned a verdict that 
the itn journalist terry Lloyd had been unlawfully killed near Basra in 
2003. in fact robertson and nicol go further in their book Media Law by 
saying that he was ‘recklessly murdered by Us troops.’ (robertson and 
nicol 2008: 677) the inquest revealed that the forensic and military video 
evidence	suggested	he	was	shot	in	the	head	by	a	US-fired	bullet	just	as	
he was being loaded onto the back of a truck to be taken to hospital for a 
non	life-threatening	wound	inflicted	when	a	small	convey	of	ITN	vehicles	
(clearly	marked)	had	been	caught	in	crossfire	on	22	March.

mr Lloyd was not the only itn media casualty of that day. translator 
hussein othman died in the incident and cameraman Fred nerac was 
missing, presumed killed.

the deputy Coroner for oxfordshire, andrew walker, asked the 
attorney General and dpp to take action. he said the minibus being used 
to take mr Lloyd to hospital ‘presented no threat to american forces.’ 
(BBC 2006) the nUJ issued a statement that this was ‘a very serious war 
crime.	This	was	not	 a	 friendly	fire	 incident,	 it	was	 a	despicable,	 delib-
erate, vengeful act, particularly as it came many minutes after the initial 
exchange.’ (ibid.) But the Us department of defense said that it was 
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never their intention to deliberately target non-combatants, including 
journalists: ‘combat operations are inherently dangerous.’ (ibid.) in 2008 
the	UK’s	Crown	Prosecution	Service	announced	that	 there	was	 insuffi-
cient evidence to prosecute any Us soldier.

itn, reporters sans Frontières (reporters without Borders) and other 
global journalist charities, and robertson and nicol argue that ‘there should 
be an international crime of wilfully killing a journalist during an armed 
conflict,	whether	international	or	internal.	Such	a	specific	crime	would	stress	
the unique and essential role played by war correspondents.’ (robertson 
and nicol 2008: 677) it is argued that journalists deserve direct and special 
protection. armed forces and insurgent groups single out journalists for 
attack because they are soft targets – but larger prizes and sometimes a greater 
priority for elimination than enemy combatants and non-combatants.

itn’s head of compliance, John Battle, drew up a paper, supported by 
legal advice from Geoffrey robertson QC, to lobby for a change of articles 
79 and 8(1) of the 1998 rome statute constituting the international 
Criminal Court, whose powers and remit are summarized in table 10.3. 
in a letter to the Foreign secretary, mr Battle explained that the current 
statute was too ambiguous in providing ‘adequate legal protection for the 

Table 10.3 the international Criminal Court (iCC)

this is an independent, permanent court that tries persons accused of the 
most serious crimes of international concern, namely genocide, crimes 
against humanity and war crimes. the iCC is based on a treaty, joined by 108 
countries.

the iCC is a court of last resort. it will not act if a case is being investigated or 
prosecuted by a national judicial system unless the national proceedings are not 
genuine – for example, if formal proceedings were undertaken solely to shield 
a person from criminal responsibility. in addition, the iCC only tries those 
accused of the gravest crimes. 

in all of its activities the iCC observes the highest standards of fairness and due 
process. the jurisdiction and functioning of the iCC are governed by the rome 
statute of 1998.

the iCC prosecutes under:
article 5 Crimes within the jurisdiction of the Court
1 the jurisdiction of the Court shall be limited to the most serious crimes 

of concern to the international community as a whole. the Court has 
jurisdiction in accordance with this statute with respect to the following 
crimes:
a the crime of genocide;
b Crimes against humanity;
c war crimes;
d the crime of aggression.
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killing of journalists, whose deaths were usually caused by the assassina-
tion of any individual, or the execution of a group or team.’ (Media Lawyer 
november 2007) in particular, mr Battle emphasized that ‘soldiers need 
to be left in no doubt that it is an international crime to kill an individual 
journalist. the most effective way of obtaining this protection is by an 
amendment to the rome statute.’ (ibid.)

the United nations security Council resolution 1738 (2006) expressed 
deep concern at the ‘frequency of acts of violence in many parts of the 
world against journalists, media professionals and associated personnel in 
armed	conflict,	in	particular	deliberate	attacks	in	violation	of	international	
humanitarian law.’ (Un security Council 2006) the security Council also 
urged member states to ‘do their utmost to prevent violations of inter-
national humanitarian law against civilians, including journalists, media 
professionals and associated personnel’ and emphasized their responsi-
bility under international law ‘to end impunity and to prosecute those 
responsible for serious violations of international humanitarian law.’ 
(ibid.) it was vital to respect the professional independence and rights 
of	 journalists	and	media	professionals	working	to	cover	armed	conflict.	
reporters sans Frontières has drafted a ‘Convention for the protection 
of Journalists’, but robertson and nicol fear that it may take many years 
for the iCC (international Criminal Court) treaty to be changed and 
international law to provide the machinery to prosecute and to achieve 
deterrence. (robertson and nicol 2008: 678) progress also required the 
Us to sign the rome statute and accept the liability of the international 
Criminal Court.

the debate clearly invites the reader to determine whether this kind 
of crime is enforceable; whether this is a realistic possibility, given the 
hazards	and	nature	of	armed	conflict;	 and	whether	 it	would	be	 fair	 to	
place the role of the journalist above or separately from that of other 
non-combatants.	Anyone	with	any	military	experience	of	conflict	will	be	
aware of how confusing and chaotic human perception and judgment are 
in war. eighteen-year-old conscripts or volunteers, trained to use lethal 
force, even in a disciplined manner, have fractions of a second in which to 
make decisions that can inevitably lead to ‘collateral damage’. if journal-
ists	choose	to	be	present	in	conflict	zones	is	it	not	common	sense	that	they	
must bear the consequences?

Media accountability in propaganda as war

the debate clearly has room for the issue of whether the propagandist 
role of journalists means that there is every reason to place them in the 
same category as combatants. the reverse side of the argument is that, as 
journalists	fight	wars	with	words,	the	focus,	in	turn,	should	be	on	their	
culpability in war crimes and crimes against humanity. the debate could 
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also approach the topic by academically analysing whether there should 
be a special international treaty on the use of propaganda and on ‘infor-
mation terrorism’ deployed by combatants during war.
The	debate	probably	 requires	 a	definition	of	what	 the	 reader	might	

mean by propaganda as a weapon of war, and what is meant by ‘infor-
mation terrorism’ as a weapon of war. article 20 of the international 
Covenant on Civil and political rights (iCCpr) provides that any ‘propa-
ganda shall be prohibited by law’ and law should also prohibit the advo-
cacy of ‘national, racial or religious hatred that constitutes incitement to 
discrimination, hostility or violence’.

Liz harrop, in an article in Ethical Space, analysed and evaluated the 
international legal culpability of the media’s role in war propaganda and 
suggested that one of the roles of a free media ‘could be to educate the 
public about its role, particularly in a state of emergency, when freedom 
of information is threatened. in this way it may be possible to confront 
the prejudice encountered by the “voice of dissent.”’ (harrop 2005: 20) 
the international Council on human rights policy (iChrp) showed 
awareness of how market pressures in mass media journalism were hardly 
capable of applying restraint factors in war reporting coverage: ‘driven by 
new technologies and the lure of lucrative mass markets, media owners 
are themselves guilty of upsetting the balance of interest between jour-
nalism as an instrument of democracy and its exploitation as a tradable 
commodity.’ (iChrp 2002: xv) its 143-page study on Journalism, Media and 
the Challenge of Human Rights Reporting issued detailed recommendations to 
journalists, editors and media, governments, and international and human 
rights organizations to improve education on human rights and coopera-
tion between reporters and correspondents working for different media to 
facilitate understanding of local conditions and promote better ethnic and 
gender	balance,	self-reflexive	approaches	to	journalism,	the	elimination	of	
official	and	political	interference,	and	the	protection	and	enhancement	of	
the right of journalists to act ethically. the council advised that the media 
should ‘pay particular attention to context and terminology.’ (ibid.: 120)

The journalism of hate – origins and theories of war 
by propaganda

The	US	First	World	War	propagandist	George	Creel	identified	the	foun-
dation of destructive communicative nihilism in his book War Criminals 
and Punishment (1944). in the chapter entitled ‘the high priests of hate’ 
(194–207)	 he	highlighted	 the	 influence	 and	 inspiration	 of	 the	political	
demagogue heinrich von treitschke, whose late-nineteenth-century jour-
nalistic and political rhetoric generated ‘hate of peace, hate of small weak 
nations, hate of democracy, hate of Christians and Jews.’ (ibid.: 194)

Creel argued that treitschke was ‘not one of many voices, but the voice 
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of Germany. no english or american writer ranks with him in point of 
influence,	neither	Carlyle,	Macaulay	nor	Emerson,	all	of	whom,	by	 the	
way, he derided and despised’.

there is no doubt that key components of twentieth-century nazi 
ideology	can	be	 identified	 in	Treitschke’s	 speeches	and	writing.	This	 is	
an indication that German expansionist, ruthless and predatory attitudes 
did not begin, in a year zero position, with adolf hitler’s Mein Kampf and 
nazi aspirations.

similarly, president saddam hussein’s desire to invade Kuwait in 1990 
was the manifestation of an iraqi national policy that saw Kuwait as a 
province of Greater iraq with no right to self-determination. in fact a 
previous iraqi government had planned an invasion in 1955 that was 
discouraged by the strategic arrival of British troops and naval forces.

treitschke was an enthusiast of the philosophy of hegel and Fichte that 
saw the state as all powerful and to be obeyed without question. he was 
also a follower of Clausewitz, who saw war as the one way to the greatness 
of	the	state.	Treitschke	glorified	war,	conquest	and	pillage:

Let the sword be drawn! sound the war drums! was it not Frederick 
the Great who said, ‘he is a fool, and that nation is a fool, who having 
the power to strike his enemy unawares, does not strike and strike his 
deadliest?’ […]

war is just and moral, and the ideal of eternal peace is both unjust 
and immoral, and impossible.

(ibid.: 194–207)

treitschke’s rhetoric lacked any sense of humanity and respect for 
human life. he began whipping up German public opinion into a frenzy 
of racial intolerance, as a cover for his drive in 1879 against democratic 
heresies. he described Jews as ‘a dangerous, disintegrating force’ because 
they assumed the ‘mask of any other nationality’, and he warned they 
were a party of compromise that ‘must bear the blame for any unsavoury 
wave of anti-semitism which may arise.’ (ibid.)

treitschke was to die many years before the versailles treaty, the League 
of nations and the United nations sought to organize a reckoning for the 
consequences of hate, intolerance and violence. But his exhortations and 
ideology contributed to the decision of Germany in 1902 to issue a new 
manual	for	its	army	and	navy	officers	on	the	code	of	war	that	stripped	the	
soldier of humanity, compassion and pity:

war is not to be regarded as a contest between armed forces, but has 
as its one and only purpose the destruction of the spiritual and mate-
rial power of the enemy country.

[…] it is not only permissible but ordered to destroy private 
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property, to devastate systematically evacuated regions, to terrorise 
the civil population of invaded districts, to deport them for compul-
sory service in the enemy country, thereby releasing its own men for 
the army, to compel them to aid the enemy in the construction of 
fortifications	and	to	dig	trenches.

(ibid.)

it could be argued that this doctrine of military necessity was an application 
of moral consequentialism far beyond the exceptional category of behaviour 
envisaged by niccolò machiavelli as the ruthless means to an end.

Propaganda – defining the meaning of the word

Any	discourse	 on	 the	 subject	 of	 propaganda	has	 to	 overcome	 the	 first	
hurdle of determining what is actually meant by propaganda. the word 
has been fought over in the context of moral value. when the word is 
discussed in the context of journalism it has a pejorative charge. Journalists 
perceive the process of propaganda as a method of manipulating them. 
Governments and institutions that set out to persuade people perceive 
propaganda as an art or profession. they will tend to avoid using the 
word ‘propaganda’ as it has such a bad name. they will call their process 
public relations, promotion or ‘government information.’ Britain’s special 
operations executive, known as soe and commissioned by winston 
Churchill	during	the	Second	World	War	to	fight	by	using	terrorism	and	
sabotage	in	occupied	countries,	defined	propaganda	as	‘the	art	of	persua-
sion with a view to producing action.’ (rigden 2001: 217)

one of the key roots of the word and concept appears to be the vatican’s 
Congregatio de Propaganda Fide (Congregation for the propagation of the 
Faith), established in the seventeenth century. the Catholic Church wished 
to defend its idea of the true faith against the growing spiritual challenge 
of protestant reformation. in the context of the bitter and bloody reli-
gious wars that scarred the face of europe at this time, it is no wonder that 
the	idea	of	propaganda	began	to	fluctuate	in	a	struggle	between	good	and	
evil.	‘Propaganda’	as	a	word	seems	to	fit	into	the	same	frame	of	disrepute	
as ‘machiavellian’. perhaps it is no coincidence that the moral legitimacy 
of niccolò machiavelli’s ideas and writings has been bitterly contested in 
a propaganda war through the centuries since his death. this ideological 
war has engaged racism against italians and the struggle between repub-
licanism and the divine right of rule by princes and monarchs.

a number of writers who analysed information warfare during the First 
world war began to demonize the practice of propaganda as something 
that was reprehensible, deceptive and unethical. the most trenchant 
attacks came from arthur ponsonby in Falsehood in Wartime, published in 
1928 and J.m. read’s Atrocity Propaganda 1914–1919, published in 1941. 
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ponsonby was vituperative in his moral condemnation of the practice of 
propaganda and he condemned the injection of ‘the poison of hatred 
into men’s minds by means of falsehood’ as ‘a greater evil in wartime than 
the	actual	loss	of	life.	The	defilement	of	the	human	soul	is	worse	than	the	
destruction of the human body.’ (ponsonby 1928: 18)

the stigma of propaganda in the context of the British bourgeois desire 
for respectability manifested itself during the second Gulf war when a 
British	Army	 ‘psyops’	officer	who	 specialized	 in	designing	cartoons	 for	
leaflets	 would	 only	 be	 interviewed	 for	 television	 with	 his	 face	 blacked	
out. he insisted that his hand-drawn caricatures with bubbled messages 
were	 ‘definitely	not	propaganda’.	He	was	filmed	demonstrating	his	art	
in a desert tent festooned with aerials and banks of digital electronic 
equipment. this activity was described, somewhat incongruously given 
the	blatant	 identification,	 as	 ‘Britain’s	 secret	 campaign	of	psychological	
operations’.

Resistance as journalistic ethic

Journalists such as phillip Knightley, in The First Casualty – From the Crimea 
to the Falklands: The War Correspondent as Hero, Propagandist and Myth Maker, 
certainly evaluate propaganda in an ethical context. the argument centres 
on the problem that successful manipulation of journalists, particularly 
in wartime through the techniques of propaganda, exacerbates human 
suffering	and	prolongs	the	dynamics	of	destructive	conflict.	Knightley	and	
the campaigning journalist John pilger believe journalists who unmask 
the futility and brutality of war can reduce needless slaughter.

British prime minister david Lloyd George told the editor of the 
Manchester Guardian during the First world war: ‘if people really knew, 
the war would be stopped tomorrow. But of course they don’t know and 
can’t know.’ (Knightley 2000: xi) Knightley argues that the australian 
journalist Keith murdoch exposed the incompetence of strategy in the 
Gallipoli campaign and ‘cost a general his job, [and] contributed to the 
decision to abandon the campaign.’ (ibid.: 106)

The desire by journalists to decode propaganda

a few hours before the beginning of the anglo-american or ‘coalition’ 
invasion of iraq in march/april 2003, i was invited by London’s Foreign 
Press	Association	to	provide	a	briefing	on	how	journalists	are	manipulated	
for the purposes of propaganda in wartime. some UK news organizations 
asked me to provide a running analysis of the struggle that journalists 
had in dealing with the propagandist agendas advanced by countries that 
go to war with each other. would it be possible to determine the motiva-
tions, objectives and strategies of those waging the propaganda war and 
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enable the news media to critically distance them from the authors of the 
information they were being supplied with? an attempt was therefore 
made to evaluate the apparent propaganda tactics being deployed, on the 
basis of research into previous historical models.

Unique features of propaganda operations in the 
Second Gulf War

a number of claims have been made about propaganda events, rituals and 
characteristics that are unique to the second Gulf war. For example the 
media	identified	the	system	of	‘embedded	journalists’	as	a	‘new	feature’	of	
war journalism in the age of 24-hour global television news networks. a 
study of media content suggested that during the developing war Britain 
and	 the	 USA	 had	 difficulties	 in	 delivering	 propaganda	 objectives	 in	 a	
variety of arenas of reception. messages designed to persuade British public 
opinion had the opposite effect in the middle east and arab world.

techniques of labelling and fashioning language by governments and 
military authorities seemed to follow the model of propaganda techniques 
in	previous	conflicts.	There	was	also	evidence	that	the	Anglo-Americans	
had	used	 the	 acceleration	 and	 amplification	of	 hypermedia	 to	 translit-
erate suspicions and possibilities into the reporting of facticity by media 
organizations. there was evidence that traditional techniques of propa-
ganda warfare boomeranged when exaggerations and unfounded claims 
quickly turned out to lack credibility.
Philip	M.	Taylor,	in	his	study	of	the	propaganda	conflict	in	the	first	Gulf	

war, observed that ‘propaganda requires skilful planning, especially if it is 
to appear as something else, as it must to be really effective. it is therefore 
by	definition	a	covert	activity,	just	as	intelligence	is.’	(Taylor	1992:	270)	Yet	
the second Gulf war was marked by a surprising, almost boastful open-
ness about propaganda strategy and psychological operations.

the modus operandi was revealed and advertised before and during its 
deployment.	Significantly,	it	was	also	shown	to	fail.	There	was	a	dangerous	
point during the campaign when the apparent construction of military 
strategy dependent on the success of psychological operations exposed 
supply	 lines	 and	 defied	 widely	 briefed	 and	 publicized	 expectations	 of	
regime overthrow and surrender. an improvised propaganda operation 
had to be instituted to cover up mistakes in planning.

there was also evidence that some news organizations and their jour-
nalists engaged their anticipation and suspicion of propaganda tech-
niques with regular columns and analysis. these were sign-posted as an 
attempt to evaluate propaganda, and claims and counter-claims. the UK 
Guardian newspaper maintained updated columns in hard copy and an 
online publication entitled ‘when are Facts Fact? not in a war – Claims 
and counter claims made during the media war in iraq’. Brian whitaker 
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also ran a daily column of analysis of news sources and propaganda 
messaging in the Guardian.

the key ethical concern of journalists appeared to be a fear that they 
are tricked or manipulated into purveying ‘lies’ during the course of the 
coverage	 of	 military	 conflict.	 In	 the	 Kantian	 deontological	 frame,	 the	
act of lying is a categorical human wrong. it is immoral. moral conse-
quentialist and utilitarian frames evaluate the act of lying in human 
communication with more relativist imperatives. Journalists such as Bob 
woodward and Carl Bernstein may argue that the lies they deployed in 
investigating the watergate cover-up by richard nixon’s Us administra-
tion were venial in the frame of exposing the greater evil of abuse of 
power at the white house. peter preston advanced a similar defence to 
forging a letter on British house of Commons notepaper in 1997 in order 
to obtain evidence that proved Jonathan aitken had been lying in his 
pursuit of libel proceedings against the Guardian newspaper. the venial 
conduct argument underpins a range of legal and ethical wrongdoing by 
journalists and state investigators who operate under cover and misrepre-
sent themselves when seeking to expose crime ‘in the public interest’.

it does seem that journalists are less tolerant of the process of lying when 
they become the unwitting victims of a course of conduct by military commu-
nicators and government information agencies that willingly envelop 
distortion, dishonesty and deception in a cloak of moral rectitude.

the protagonists of propaganda bandy the concept of truth with ruth-
less pragmatism. sir winston Churchill is frequently credited with the 
aphorism: ‘in wartime, truth is so precious that she should always be 
attended by a bodyguard of lies.’ sun-tzu, in The Art of war, acknowl-
edged: “warfare is the way (tao) of deception. thus although [you are] 
capable, display incapability to them. when committed to employing your 
forces, feign inactivity. when [your objective] is nearby, make it appear as 
if distant; when far away, create the illusion of being nearby.’ (sun-tzu 
1994: 168)

Who won the propaganda war?

Throughout	 the	 Iraq	 conflict	 there	 were	 signs	 of	 cyclical	 events	 and	
patterns of communication where propaganda succeeded in manifesting 
itself in journalistic media coverage with poor attribution and little analyt-
ical and historical mediation. the language of purpose was emblematized 
in media reporting. hence the regular use of ‘coalition’, ‘liberating’ and 
‘Operation	 Iraqi	 Freedom’.	 Philip	M.	Taylor	 observed	 that	 in	 the	 first	
Gulf	War,	‘the	conflict	belonged	to	the	coalition’s	armed	forces,	and	to	the	
victors went the spoils of the information war.’ (taylor 1998: 278) he also 
observed that the operations of 1991 ‘demonstrated that modern democ-
racies	could	fight	wars,	or	at	least	a	war	of	this	rather	special	kind,	in	the	
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television age without too much of war’s visible brutality to appear in the 
front rooms of their publics.’ (ibid.)
Taylor	and	Knightley	both	acknowledge	the	significance	of	a	growing	

body of research that audiences ‘appear to not want the truthful, objec-
tive and balanced reporting that good war correspondents once did their 
best to provide.’ (Knightley 2000: 525) television viewers did not seem 
to want television networks to allow wars to dominate their schedules. 
there was negligible demand for the media in Britain and the Usa to 
show the brutal reality of war. Knightley advanced a theory that citizens 
of the western democracies in wartime are co-conspirators in a fugue or 
syndrome of self-deception.

the degree of violent intimidation and killing of so-called ‘unilateral’ 
journalists	 increased,	 compared	 to	 previous	 conflicts.	Many	 journalists	
and their editors believed that there had been unfortunate recklessness 
so that independent-minded newsgathering journalists were targeted by 
default. Lord Kitchener threatened to shoot the Daily Chronicle’s philip 
Gibbs during the First world war for evading censorship arrangements. 
during the vietnam war, australian journalist wilfred Burchett, who 
sought	to	report	 the	conflict	 from	the	North	Vietnamese	and	Vietcong	
side, said the american military authorities’ reaction to his presence was 
to try to kill him. British photojournalist tim page was nearly killed by 
an american B-57 that mistook his Us coastguard cutter for a vietcong 
vessel. the proportionate level of media casualties from so-called ‘friendly 
fire’	in	the	invasion	of	Iraq	in	2003	was	unprecedented,	as	compared	to	
previous	conflicts.

there was a cyclical repetition of the pressures of patriotic consensus 
against journalists and news organizations that provided a platform for 
criticism and contradiction of the British and Us government propagan-
dist line. the Independent’s robert Fisk endured the same treatment and 
response	to	his	finding	of	serial	numbers	on	missile	fragments	pointing	
to Us and British culpability in the bombing of non-combatants. on 30 
march 2003 he reported for the Independent on Sunday: 

the piece of metal is only a foot high, but the numbers on it hold the 
clue to the latest atrocity in Baghdad.

at least 62 civilians had died by yesterday afternoon, and the 
coding on that hunk of metal contains the identity of the culprit. the 
americans and British were doing their best yesterday to suggest that 
an iraqi anti-aircraft missile destroyed those dozens of lives, adding 
that they were ‘still investigating’ the carnage. But the coding is in 
western style, not in arabic.

(Fisk Independent on Sunday 2003)

the almost ritualized response to his basic act of front-line reporting 
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was virtually identical to what happened in the Kosovo war. on 16 april 
1999 he reported in the Independent:

nato did all this, say the serbs, and it is true that Us munitions litter 
the	road	and	fields	around	here,	 sometimes	within	a	 few	 inches	of	
corpses, body parts, human bones, smashed tractors and trailers, 
their pathetic contents of old clothes, pots and family snapshots lying 
around them. Clearly there were air strikes here. and nato appears 
to be responsible for an atrocity. […] the munitions parked along the 
road bore several american markings.

(Fisk Independent 1999)

In	 these	 separate	 conflicts	 Robert	 Fisk’s	 reporting	 was	 subjected	 to	
suggestions	from	official	and	unofficial	sources	that	the	civilians	had	been	
killed accidentally or deliberately by their own forces, that intelligence 
agents had planted evidence to incriminate the nato, British or Us air 
forces and that he had been made a stooge for ‘the real enemy’. the 
reporting of collateral damage morphed into a predictable ritual of doubt 
and rebuttal, alleging the source of death and suffering was the enemy 
firing	 on	 their	 own	 citizens,	 their	 anti-aircraft	missiles	malfunctioning,	
and using civilians as shields for military command installations. the 
language	of	rebuttal	was	qualified	along	the	 lines	of	 ‘possibility’,	 ‘prob-
ability’, and ‘may be’, in the knowledge that repetition and bias in the 
media might translate arguments into facts.

the process of demonization of ‘the enemy’ along the lines of ‘evil’, 
and analogies to hitler and the nazis were ever present in the second 
Gulf war in iraq in 2003. Between 1945 and 1948, during its mandate in 
palestine, the British government and military propagandists would label 
the terrorist tactics engaged by the irgun Zvai Leumi and stern gang as the 
tactics of the nazis. this was an intriguing irony when juxtaposed with the 
holocaust and the revelation of the consequences of the ‘Final solution’. 
Jewish terrorists were ‘thugs’ and ‘gangsters’, a lexicon of description used 
to describe saddam hussein’s so-called ‘irregular fedayeen’.

the British and Us media made a decision, based on ‘sensibility and 
good taste’, not to transmit images of the corpses of two British soldiers 
killed near Basra, in contrast to the cultural expectation of audiences and 
decisions of journalists and serving arab-speaking news networks such 
as al Jazeera and abu dhabi television. Yet the hanging of two British 
sergeants by the irgun in palestine in July 1947 resulted in the Daily 
Express running a front-page photograph of the corpses under the caption 
‘a picture which will shock the world’. susan L. Carruthers writes that this 
editorial decision was ‘censured in parliament and a direct correlation 
made between the manner in which terrorism was reported and the rash 
of anti-semitic riots in Britain.’ (Carruthers 1995: 63) however, it could 
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be argued that this style of reporting contributed to the public outrage 
over the consequences of Britain’s involvement in palestine, and hastened 
an early announcement of withdrawal.
Familiar	propagandist	mythologies	were	advanced	during	the	2003	conflict.	

The	so-called	‘killing	fields	of	Iraq’	and	‘Saddam’s	charnel	house’	emerged.	
the brutal slaying of the innocent child who sought help and refuge from the 
courageous coalition soldier, ‘the saving of private Jessica Lynch’, ‘the execu-
tion of British prisoners of war’, all provided resonant echoes of exaggerated 
atrocity claims from the past. when General tommy Franks declared at his 
first	press	conference	in	Doha	in	2003	that	the	assembled	journalists	would	
only hear the truth, the historical memory of war and journalism retorted, in 
the	words	of	Phillip	Knightley,	‘the	point	is	that	in	wartime	official	promises	
to tell the truth are worthless.’ (Knightley 1989: 436)

the plight of 12-year-old ali in Baghdad, whose family were slaugh-
tered, whose body was covered in ghastly burns and whose arms were 
ripped off by a Us missile also served another ritualizing mythology of 
media war reporting. the salvaging of moral conscience engendered by 
this phenomenon was present during the First world war, when Daily 
Mail	 journalist	Captain	F.W.	Wilson	was	directed	 to	find	an	atrocity	or	
refugee story. he created the legend of the ‘baby of Courbeck Loo’ – 
rescued from the hun in the light of burning homesteads. thousands 
of	letters	offering	to	adopt	the	baby	poured	into	the	newspaper’s	offices.	
when wilson was ordered to send the non-existent baby to London, he 
obtained quotes from a doctor working with refugees to declare that the 
child had died of some very contagious disease and so could not have a 
public	burial.	 (Ponsonby	1928:	90)	But	non-fictional	representations	of	
the baby of Courbeck Loo have lived on in subsequent wars and served 
the interest of assuaging guilt.

much has been made of the pioneering use of ‘embedded’ journalists 
using instant digital transmission technology on the frontline of battle. 
But history informs us that the ‘embedded journalist’ is simply a new 
name for an old phenomenon. they turned out to be no more reliable 
and	significant	in	their	representation	of	events	than	the	time-honoured	
‘corporal’s perspective’ in military history.

in accounts of war the experience of the single soldier in one skirmish, 
his	suffering,	hunger	and	fears,	assumes	a	significance	and	value	because,	
inevitably, he wants to make his dramatic experience a matter of general 
importance. Certainly the nature of the 24-hour instant-news attention 
cycle	increased	the	volume,	amplification	and	reverberation	of	first-hand	
reporting and analysis and, by consequence, the process of propagandist 
response and rebuttal. this may have been a factor in the rapid accelera-
tion to credibility fatigue and meltdown in regard to anglo-american objec-
tives and political messaging. it was certainly the case with every report 
on	the	possible	finding	of	chemical	and	biological	weapons	and	associated	
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paraphernalia, which in every case turned out to be a false alarm, the news 
of which was communicated with less time, sense of alarm and emphasis. 
the damage to the credibility of military and government authority 
undoubtedly impacts on the credibility of the media messengers.

there were signs that the anglo-american propaganda campaign 
boomeranged in some respects. there was clear ambiguity in objec-
tives between the United Kingdom and the Usa, symbolized perhaps 
by the draping of the stars and stripes on saddam hussein’s statue by 
an american marine in Baghdad, and its removal and replacement with 
the	Iraqi	flag	before	Saddam’s	image	was	pulled	to	the	ground.	The	US	
government advanced its initial war aim on the basis of regime change.

the British government advanced its war objective on the basis of erad-
icating iraq’s alleged weapons of mass destruction. the anglo-american 
alliance	had	to	fight	a	campaign	with	different	propagandist	objectives,	
and different cultures of journalistic practice. the emotional baggage of 
9/11 undoubtedly had a bearing on a paradigm of patriotism over impar-
tiality on some Us broadcast networks. the British media were dealing 
with a different emotional and political context. there were different 
propagandist objectives for a complex nexus of arenas of reception. one 
message and style of communication would serve the arena of British 
public opinion, but rebound negatively for middle east/arab world 
opinion.	 In	 an	 inter-media	 age,	 the	 difficulty	 of	 putting	 five	 different	
plays on the same stage would have some confusing outcomes.

the technology and presence of broadcast journalists in the midst 
of dramatic battle provided entertainment footage, sound, visual and 
verbal language that sometimes exceeded the vocabulary of action and 
war	 films.	British	 and	American	military	 commanders	 encouraged	 the	
emotional	resonance	of	film	narrative	by	cueing	code-names	from	James	
Bond movies and transforming the rescue of private Jessica Lynch into 
a spin-off of spielberg’s Saving Private Ryan. this was clear evidence that 
the invasion of iraq in 2003 was also an infotainment war.

the obvious antidote to the surrender of journalism to the objectives of 
propaganda is memory, experience and independence. But unfortunately 
there were only limited signs of a critical approach to the deployment 
of the techniques of propaganda in the mainstream media coverage of 
the	2003	conflict.	The	wider	discourse	on	the	vocabulary,	concepts,	theo-
ries	and	objectives	 that	motivate	 journalists	 in	 the	reporting	of	 conflict	
through peace journalism and the engagement and understanding of 
human rights is intelligent and constructive. the deaths of terry Lloyd 
and	all	the	other	media	personnel	during	this	conflict	have	been	a	foun-
dation	 for	 the	 campaign	 to	 create	a	more	clearly	defined	 international	
war crime recognizing and protecting the inviolable neutrality and right 
to	life	of	journalists	reporting	in	conflict	zones.
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at the time of writing, the UK has in place the racial and religious hatred 
act 2006, which makes it a criminal offence to stir up hatred against 
persons on religious grounds, and terrorism legislation of 2006 which 
makes it a criminal offence to glorify the commission or preparation of 
any act of terrorism, whether in the past, present or future. these crim-
inal sanctions against extreme speech do not exist in the Usa. if passed 
by Congress or any of the state legislatures, they would, in all probability, 
be declared by the supreme Court as unconstitutional.

outside the Usa, the First amendment free speech tradition of toler-
ance that has underpinned the accommodation of extreme expression, 
sometimes referred to as ‘hate speech’ appears to be under intellectual, 
academic, political and military attack. one representation of the struggle 
is that First amendment free speech absolutism, in itself always a minority 
position in jurisprudence, is some form of liberal fundamentalism that is 
in	conflict	with	dialogic	multiculturalism.	One	finds	bundled	up	with	the	
attack on Us First amendment rights a denunciation of the historicized 
values of the european renaissance and enlightenment, a debunking 
and misrepresentation of voltaire, adam smith, John Locke and John 
stuart mill, although it is a matter of fact that mill was a post-enlighten-
ment philosopher and writer and more contemporary with Karl marx 
than with the american and French revolutions. there is the impres-
sion that voltaire (1694–1778), whose real name was François-marie 
arouet, deserves to be condemned along with all the other members of 
that doubtful lodge of enlightenment roués for his attributed aphorism ‘i 
disapprove of what you say, but i will defend to the death your right to 
say it’.

essentially, an enquiry into the concept of free speech is seen as the 
problem, and not as a solution. professor Brian mcnair’s discourse on 
Cultural Chaos: Journalism, News and Power in a Globalised World (2006) has 
observed a confusion in sociological and cultural thinking in a debating 
environment characterized by political, geographical and ideological 
dissolution. it is said that the postmodernist world has no time or patience 
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for grand narratives associated with the age of two superpowers in a Cold 
war. the contemporary information age is accelerating, and dispersing 
power	 in	directions	 and	 strengths	 that	 are	difficult	 to	understand	 and	
measure. the paradigms have been shifting.

as British prime minister tony Blair said in response to the carnage of 
Britain’s	first	‘home-grown’	suicide	bombings	in	July	2005:

Let no one be in any doubt, the rules of the game are changing. these 
issues will of course be tested in the courts […] there will be new anti-
terrorism legislation in the autumn. this will include an offence of 
condoning or glorifying terrorism. But this will also be applied to 
justifying or glorifying terrorism anywhere, not just in the United 
Kingdom.

(downing street 2005)

the noble ideas of liberty and democracy being defended by a sword 
in one hand and a toga in the other, or of the late-eighteenth-century 
philosophe drinking coffee in paris or London and examining natural law 
with	the	eye	of	scientific	positivism	have	become	passé	and	redundant.	
there is a self-questioning insecurity in the notion that perhaps it is arro-
gant to suppose that just because post-protestant nations clustered in 
northern europe and north america reserved and continue to prac-
tise a doctrine of free speech, the rest of the world should be obliged to 
adopt it. if there had been a genuine grassroots desire for the free speech 
doctrine, surely these ancient and well-established societies and cultures 
in africa, asia and the middle east would have discovered and asserted 
it by now? such a debating position is somewhat challenged by the reality 
of india’s success as a democracy, the enjoyment of media freedom by its 
one	billion-plus	population,	and	its	expectation	of	becoming	a	significant	
world	power	in	cultural	influence	and	trade	in	the	twenty-first	century	
by adhering to the liberal free speech doctrine. india is a country rich in 
cultural and religious traditions that transcend and rival the european-
centred Greco-roman, renaissance, enlightenment and modernist 
epochs of so-called historical progress. Yet it was also a country that 
banned distribution of salmon rushdie’s novel The Satanic Verses.

mr Blair may have suggested that the rules of the game in marking 
the boundaries of civil liberty would have to change in order to respond 
to the threat of terrorism, but crossing those boundaries is not meeting 
with the approval of the courts. issues are being tested and decided in 
the highest UK courts: detention without trial is wrong; using evidence 
obtained by torture in other countries is wrong; using secret witnesses 
and evidence in trials that the accused cannot challenge is wrong. By 2008 
the Us supreme Court had decided that Guantánamo detainees, even as 
non-Us citizens, had a constitutional right to bring federal habeas corpus 
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challenges to their detention as ‘enemy combatants’ (Boumediene v Bush 
sC Us 2008) the courts are yet to rule on many other attempts by the 
executive in the UK and Usa to change the rules of the game. media law 
and	ethics	play	a	vital	role	in	enabling	the	people	to	find	out	how	the	state	
has decided to be so arbitrary, morally relativist, and morally consequen-
tial with the so-called ‘old rules’.

it might be wise to exercise caution over any temptation to trivialize, 
belittle and dismiss the rational certainties of the past with the metaphor-
ical cry of the pigs in George orwell’s Animal Farm: ‘two legs good, four 
legs bad!’ orwell was constructing a parody of ironic observation on the 
politics of totalitarianism. the pigs had decided to ape the human beings 
they had replaced as rulers. is it really the case that old media tech-
nology is imploding as a result of new media transformation by internet, 
‘citizen-on-the-street’ journalism, twitter, Youtube and social forums on 
the world wide web? might it not be prudent to appreciate marshall 
mcLuhan’s view in the 1950s, that new media technologies generally add 
to the matrix rather than dissolve and replace those that have worked so 
well in the past? is secularization really being replaced by religiosity? a 
more precise observation could be that the west is revisiting the debate 
about the merits of separating the role of church, synagogue, temple and 
mosque from legislature, executive and judiciary.

the repetitive mantra that we now live in a new world order of globali-
zation is somewhat challenged by the theory that cultural world expe-
rience	has	always	been	 influenced	by	a	bricolage of globalized dynamics 
in economic, social, cultural and military directions of communication. 
This	was	the	methodology	of	Roman	imperial	trade,	expansion	and	influ-
ence, and the British empire operated, prospered and sustained itself in 
a	 similar	way.	 In	 the	 twenty-first	 century	 the	 speed	of	communications	
and transport is so much faster; their scale is greater and their direction 
longer.

The US First Amendment paradigm

in 1919 the Us supreme Court in Schenck v US sought to identify the 
fairest and most effective way of qualifying the First amendment against 
speech and communication that threatened the security of the country. 
the Justices adopted the phrase ‘clear and present danger’ and equated 
the evaluation as being able to identify the difference between speech that 
hurt people’s feelings and offended, and speech that was the equivalent 
of	crying	‘fire’	in	a	crowded	theatre	and	risked	death	and	injury	in	the	
ensuing	panic.	The	Justices	were	struggling	to	find	a	way	of	testing	the	
First amendment position of anti-war campaigners who were publishing 
pamphlets	and	leaflets	inciting	people	not	to	answer	the	draft	following	
Us entry into the First world war in 1917. Justice oliver wendell holmes 
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Jr. decided that the First amendment should not protect schenck. in a 
similar case in the same year, Abrams v US, he changed his mind. in his 
minority opinion holmes asserted that the ‘best test of truth is the power 
of the thought to get itself accepted in the competition of the market’. he 
was also applying the developing european concept of proportionality in 
jurisprudential analysis, for, as he said:

now nobody can suppose that the surreptitious publishing of a silly 
leaflet	by	an	unknown	man,	without	more,	would	present	any	imme-
diate danger that its opinions would hinder the success of the govern-
ment aims or have any appreciable tendency to do so.

(abrams v Us, sC Us 1919)

Justice holmes’s position was not a precedent. it was only a seed, and 
through the 1920s and 1930s Us states passed statutes that criminalized 
political minorities which advocated the overthrow of government, radical 
defiance	 of	 the	 state	 and	 revolutionary	 violence	 as	 the	 solution	 to	 the	
problems	of	world	capitalism.	The	Supreme	Court	affirmed	convictions	
against individuals criminally prosecuted for publishing or associating 
with political opinion that advocated violence. (Gitlow v new York sC Us 
1925; whitney v California sC Us 1927) however, the jurisprudential 
approach conceptualized by holmes did take root with Justice Brandeis 
in Gitlow when he said obiter dicta that he did not believe there had been 
any clear and present danger in whitney’s speech and that the ‘remedy 
to be applied is more speech, not enforced silence.’ (ibid.) twentieth-
century jurisprudence in the Usa was endeavouring to teach the jackboot 
of executive policing that democracy and liberty is not about breaking 
butterflies	on	wheels	or	cracking	nuts	with	sledgehammers.

the 1940s and 1950s saw a consolidation of federal legislation and 
Supreme	Court	affirmations	in	the	prosecution	and	conviction	of	political	
activists, particularly communists, who published opinions supporting the 
overthrow of the government by force. this was in spite of an acceptance 
that the speech content sui generis did not constitute a clear and present 
danger. the supreme Court and Congress were preoccupied with an 
anticipation of the consequence of disseminating such views in terms of 
recruiting and persuading others to take up arms.

in 1957 Chief Justice warren adopted a new approach by the supreme 
Court, and quashed criminal convictions against fourteen communist 
activists because he decided that their speech did not present a clear and 
present danger that was likely to result in violent action against the state. 
(Yates	v	US,	SC	US	1957)	In	a	significant	development,	he	ruled	that	the	
prosecution had to prove that the call to arms was likely to happen.

the counter-culture age of the 1960s saw Chief Justice warren’s 
approach in Yates consolidated in the case of a Ku Klux Klan activist called 

D
ow

nl
oa

de
d 

by
 [

Sa
ud

i D
ig

ita
l L

ib
ra

ry
] 

at
 0

6:
59

 1
3 

N
ov

em
be

r 
20

13
 



391

raCiaL and reLiGioUs hatred

Brandenburg who called for the deportation of american Jews and Blacks 
to israel and africa and threatened ‘revengeance’ and a march on the 
nation’s capital. in a supreme Court ruling in 1969, the criminal convic-
tion applied against him in the ohio courts for this expression of extreme 
political rhetoric was overturned on the basis that the First amendment 
meant that speech could only be punished if it were ‘directed to inciting 
or producing imminent lawless action’ and was ‘likely to incite or produce 
such actions’.

the evolution of the clear and present danger rule in Us political 
speech was developed in parallel with an adjustment of how to evaluate 
‘fighting	words’	 that	were	offensive	and	abusive.	In	1971	 the	Supreme	
Court demonstrated the move to tolerance when ruling that paul Cohen 
should not be punished for walking around in a courthouse in Los angeles 
and wearing a jacket bearing the words ‘Fuck the draft’. the phrase used 
by one of the justices, that ‘one man’s vulgarity is another man’s lyric’, 
sounded as though it had been borrowed from a Bob dylan song, but it 
reflected	the	spirit	of	a	jurisprudential	approach	that	supported	the	right	
to express offensive speech and indulge in political vulgarity. the phrase 
did	not	constitute	‘fighting	words’,	as	there	was	no	likelihood	that	it	would	
provoke violence or a breach of the peace. the ruling needs to be judged 
by the social and political context of the time. is it likely that a Us court 
would come to the same view if, in 2009, a white supremacist turned up 
outside a mosque bearing a similar insult to the prophet mohammed?

in 1972 the supreme Court ruled that a statute passed in the state 
of Georgia prohibiting ‘abusive language tending to breach the peace’ 
was unconstitutional because only speech which had ‘a direct tendency to 
cause acts of violence by the person to whom, individually, the remark is 
addressed’ could not be protected by the First amendment. (Gooding v 
wilson sC Us 1972)

in 1978 the illinois supreme Court ruled that the village of skokie 
had violated the free speech rights of Us nazi sympathizers who wanted 
to march through a predominantly Jewish community in nazi uniforms, 
displaying swastika symbols. the legal analysis by the court highlighted 
the fact that the marchers had given prior notice, thus forewarning the 
residents. it was decided that even though their symbolic political speech 
was abhorrent, it was still entitled to First amendment protection and the 
risk of a violent reaction was only a possibility and not likelihood. the 
spirit of tolerance in this case was replicated in 1992, when the supreme 
Court overturned a criminal conviction for expressing racial or religious 
hatred against a 17-year-old youth who had set a burning cross in the 
yard of a home belonging to african americans. the supreme Court 
observed that the First amendment ‘does not permit st. paul [minnesota] 
to impose special prohibitions on those speakers who express views on 
disfavoured subjects.’ (r.a.v. v st paul sC Us 1992) moves to prohibit hate 
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speech on university campuses were attenuated in 1989, when a federal 
judge ruled that a speech code passed by the University of michigan 
prohibiting anything that stigmatized or victimized people ‘on the basis 
of race, ethnicity, religion, sex, sexual orientation, creed, national origin, 
ancestry, age, marital status, handicap, or vietnam-era veteran status’ 
had gone too far. (doe v University of michigan dC Us 1989) its net 
had been too wide. it created a chilling effect and left students in a state 
of anxiety about whether their discussion of controversial subjects might 
lead	to	sanctions	under	the	code.	Even	flag	desecration	would	be	judged	
First amendment-protected symbolic speech, despite strong evidence of 
public	opinion	believing	that	such	behaviour	justified	criminal	prosecu-
tion. in 1989 and 1990 supreme Court Justices ruled in a narrow 5–4 
ruling that burning the stars and stripes was offensive but not dangerous 
political action. even in the face of the Flag protection act of 1989, the 
supreme Court would declare that the government could not ‘prohibit 
the	expression	of	an	idea	simply	because	society	finds	the	idea	itself	offen-
sive or disagreeable.’ (texas v Johnson sC Us 1989; Us v eichman sC 
Us 1990)

however, the idea that the application of the clear and present danger 
doctrine depends on political and social context could be supported by 
the apparent adoption by the supreme Court in 2003 of dialogic multi-
culturalism. in writing the majority opinion of the Court, Justice sandra 
day o’Connor explained why it was not prepared to quash the convic-
tions of individuals convicted for cross-burning offences in virginia. her 
approach seemed to make it clear that First amendment protection did 
not apply if there had been a historical context of cross burning that had 
generated a tradition of fear and intimidation. the virginia statute had 
been passed to challenge ‘cross burning’s long and pernicious history as 
a signal of impending violence.’ (virginia v Black sC Us 2003) it was, 
therefore, a symbolic action creating a clear and present danger of racial 
and religious violence that usually followed. the supreme Court was also 
not prepared to allow the First amendment to prevent the increase in 
sentencing for crimes motivated through racial or religious hatred. it 
upheld the imposition of longer jail sentences in the case of a group of 
african american youths who had violently attacked a 14-year-old white 
youth	after	watching	the	film	Mississippi Burning. (wisconsin v mitchell sC 
Us 1993) the decision equates with a UK statute giving criminal courts a 
longer tariff in sentencing for crimes proven to be racially aggravated.

Britain’s Racial and Religious Hatred Act 2006

the racial and religious hatred act 2006 created the new criminal 
offence of stirring up hatred against persons on religious grounds, and 
augmented existing offences criminalizing the stirring up of racial hatred 

D
ow

nl
oa

de
d 

by
 [

Sa
ud

i D
ig

ita
l L

ib
ra

ry
] 

at
 0

6:
59

 1
3 

N
ov

em
be

r 
20

13
 



393

raCiaL and reLiGioUs hatred

under the public order act of 1986. the new offence was made punish-
able	by	fine	or	by	prison	sentence	of	up	to	seven	years.	The	new	legisla-
tion made it a crime for anyone, including a company, to intentionally 
stir up religious hatred by using threatening words or behaviour, and 
by displaying, publishing, distributing or possessing material which is 
threatening.

the prosecution has to prove the actus reus, i.e. the actual behaviour and 
publication, that this was threatening to the extent that it was probable 
somebody would feel threatened, and that there was an intention to stir 
up religious hatred – known as the mens rea of the offence. the govern-
ment backed down on a plan to introduce the much more controversial 
offence of abusive or insulting behaviour and words that were merely 
likely rather than intended to stir up religious hatred. it faced a successful 
campaign by opposition parties, rebellious mps and comedians such as 
rowan atkinson, and in response added a free speech defence stating 
that the crime could not prohibit or restrict:

discussion, criticism or expressions of antipathy, dislike, ridicule, 
insult or abuse of particular religions or the beliefs or practices of their 
adherents, or of any other belief system or the beliefs or practices of its 
adherents, or proselytising or urging adherents of a different religion 
or belief system to cease practising their religion or belief system.

(s. 29(j) racial and religious hatred act 2006)

robertson and nicol make the interesting point that religion is a matter 
of choice, whereas race is a matter of reality: ‘religions are wealthy and 
powerful and in some cases deserving of the strongest disapprobation 
and most scurrilous satire.’ (robertson and nicol 2008: 262) the provi-
sions of the act also protect people who are without religion, such as athe-
ists and humanists.

the crime of stirring up racial hatred remains derived from the public 
order act of 1986. a key difference between the two crimes of stirring 
up religious and racial hatred is that the 1986 legislation relating to racial 
hatred offers the media some degree of protection through the phrase 
‘having regard to all the circumstances’. Bona fide journalistic coverage of 
racist meetings would compel the courts to consider the context of any 
publication. in 1987 the attorney General said that any decision on pros-
ecuting media organizations would involve consideration of the nature, 
circulation, and readership of the publication as well as any special sensi-
tivity existing at the time of the publication. however, unlike the 2006 
stirring up religious hatred offence, the 1986 racial hatred offence can 
be committed without any intent to cause racial hatred. Both crimes give 
the police search powers that override protections in the 1984 police and 
Criminal evidence act against seizure of journalistic materials. But for 
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obvious reasons no prosecutions can be brought against fair and accurate 
reports of parliamentary or court proceedings.

Abolishing the crime of blasphemy

the UK abolished its common law offence of blasphemous libel in 2008. it 
was	seen	as	flawed	and	discriminating	in	a	multi-faith	society,	as	it	allowed	
a remedy only to practitioners of the Christian religion. in 1990 the high 
Court ruled out a private prosecution over salman rushdie’s controver-
sial novel The Satanic Verses. muslims had been offended to the extent of 
the ayatollah Khomeini in iran issuing a fatwa urging muslims to kill mr 
rushdie. rushdie had to have police protection and go into hiding, and 
the threat was so real that people associated with the book were murdered 
and	attacked	in	other	countries.	Rushdie	would	have	been	in	difficulties	if	
the blasphemy crime had been available to the muslim faith, since inten-
tion and literary merit were not available as defences to blasphemy. the 
prosecution would only have had to prove that the book was likely to 
insult and outrage believers.

the last occasion of a blasphemous libel conviction had been against Gay 
News and its editor in 1977, over publication of a poem that metaphori-
cally explored the idea of Jesus Christ being homosexual and involved 
in	 a	 series	 of	 sexual	 acts	 before	 and	 after	 his	 crucifixion.	The	 editor’s	
suspended	 prison	 sentence	 was	 quashed	 on	 appeal,	 but	 fines	 totalling	
£1,500 were upheld. the last unsuccessful attempt to seek a private pros-
ecution for blasphemy concerned the BBC’s broadcast of Jerry Springer: 
The Opera in January 2005. a Christian group objected to a scene depicting 
Jesus dressed as a baby and admitting to being ‘a bit gay’. the high Court 
supported the decision by magistrates in westminster that the law did not 
apply to stage productions.

though few americans know of their existence, unenforceable 
blasphemy laws are still on the books of several Us states, including 
massachusetts, michigan, oklahoma, south Carolina and wyoming, 
but a supreme Court judgment in 1952 rules out any potential revival. 
(Burstyn inc. v. wilson sC Us 1952)

the extent and intensity of protest and complaint directed at anyone 
associated with salman rushdie’s novel The Satanic Verses, the BBC’s deci-
sion to transmit a television version of Jerry Springer: The Opera, a play 
written by the sikh playwright Gurpreet Bhatti (withdrawn in 2004), 
the publication in september 2005 of satirical cartoons of the prophet 
mohammed in the danish newspaper Jyllands-Posten, and the publication 
of the novel The Jewel of Medina by sherry Jones in 2008 demonstrate a 
new phenomenon in social media that is globalized and is more complex 
than ‘moral panic’. each of the sagas or narratives mentioned involves 
the profound engendering of fear. this manifests itself in different ways 
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and is connected with a perception of religious insult and outrage. in 
different degrees the problem for the authors of the original publication 
is that the reaction is disproportionate to the measurement of tolerable 
insult and offence set by the legal system of the contextual society. in the 
global context, one country’s degree of toleration is another country’s 
criminal offence.

in austria the British historian david irving can be jailed for three 
years for the criminal offence of holocaust denial. in the UK he was 
allowed to unsuccessfully sue the american academic deborah e. Lipstadt 
for alleging that he was a nazi apologist and admirer of hitler. (irving v 
penguin & Lipstadt hC 2000) in 2005 a chamber of seven judges at the 
european Court of human rights upheld a conviction for blasphemy 
against the turkish publisher of a novel that included phrases deemed to 
be offensive about the prophet mohammed. (robertson and nicol 2008: 
66) the majority judges, including one from turkey, saw the decision as a 
balancing exercise between article 10 freedom of expression and article 
9 that everyone has the right to freedom of thought, conscience and reli-
gion. But the ruling can be criticized for an assumption that article 9 
protected the right of muslims to have respect shown for their religion. 
(ia v turkey eChr 2005)

UK and Us law allows satire, parody, criticism and offensive attacks and 
insulting depictions of any religion, particularly in the context of literary 
and artistic expression, because it is recognized that nobody is obliged 
to buy or read a novel. it is perhaps intriguing that Kenan malik should 
write in 2008 that although salman rushdie’s critics lost the battle, they 
won the war against free speech: ‘the trouble with multicultural censor-
ship, and self-censorship, is not just that it silences dissenting voices. it 
is also that it often creates the very problems to which it is supposedly 
a response.’ (malik 2008: 119) the writer Bernard-henri Lévy wrote: 
‘multiculturalism. differentialism. moral relativism and, should the occa-
sion arise, assassin. that is the other legacy of the rushdie affair.’ (Lévy 
2008: 129) he argues that the fatwa against rushdie marked the new era of 
a retreat from the ideal of tolerance and the spirit of the enlightenment.

Fear seemed to be the word and emotion that could not be addressed 
in the wide and global discourse about the so-called danish cartoons 
of the prophet mohammed. very few newspapers in the west chose to 
print them in order to provide the evidence and source for the discourse 
and debate taking place, yet they were always accessible ‘virtually’ over 
the	Internet.	The	Internet	was	something	that	could	not	be	firebombed	
or assassinated. the reception of the cartoons in islamic countries was 
distorted and propagandized by the ‘deliberate invention of some seri-
ously revolting cartoons of the prophet which had nothing to do with the 
originals and were allegedly disseminated by radical muslim fundamen-
talists.’ (Barnett 2006: 115)
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even an intelligent debate hosted by the Communication and media 
research institute at the University of westminster in February 2006, 
titled ‘press Freedom and religious respect’, seemed to be disinclined 
to put them on display and prompted the observation by one of the 
speakers, anthony mcnicholas, that ‘it would simply have been sensible 
to have been able to see them in order to determine whether or not we 
agreed with the interpretations given.’ (mcnicholas 2006: 120)

indeed in 2008 nordicom published a 270-page volume of academic 
analysis of The Mohammed Cartoons and the Imagined Clash of Civilizations 
in which the subject of the entire book’s purpose was absent. Chapter 
after chapter interrogates and seeks to explain the transnational media 
event. a common factor in the west was restraint and self-censorship, yet 
the published explanations in editorials were criticized as cultural hypoc-
risy or false consciousness. angela phillips emphasized that the debate 
in Canada included views from comment writers ‘who opposed the 
publication of the cartoons on principled, rather than merely pragmatic 
grounds.’ (phillips 2008: 112) she argued that Canada’s multiculturalism 
act, passed in 1988, and a social context of 44 per cent of the population 
being foreign-born meant that ‘the voices of the muslim community were 
not subaltern voices unable to be heard, but rather representatives of a 
community elite which happened to be muslim rather than Christian.’ 
(ibid.)

at the University of westminster debate rania al malky explained that 
the global situation has ‘unfortunately played into the hands of authori-
tarian regimes and religious radicals who manipulated the emotions of 
understandably distressed muslims for their own political gain.’ (al malky 
2006) she explained that western reactionary forces jumped on the 
bandwagon and exploited the cultural chaos to say ‘i told you so.’ (ibid.) 
ajmal masroor of the islamic society of Britain observed that ‘respecting 
what is sacred to muslims isn’t to compromise on freedom of speech, nor 
press freedom, it is merely respecting that which others consider sacred.’ 
(masroor 2008: 112)

the debate continues within a plethora of cultural and political dislo-
cation, and widely differing perspectives of power. it is unlikely that the 
west, with all of its so-called enlightenment hubris, will ever surrender 
salman rushdie to the justice of a shari’a court. mohammad hashim 
Kamali, author of Freedom of Expression in Islam, believes that he should 
answer to the charge of blasphemy, which:

against the backdrop of his persistent defence of the book, whether 
for	financial	gain	or	a	moral	claim	to	righteousness,	needs	to	be	deter-
mined (if only on grounds of procedural propriety) by a competent 
judicial tribunal. the court that adjudicates this case must exercise 
full judicial authority and be able to issue a binding decision. it is one 
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thing for rushdie to make statements in the knowledge that he does 
not have to comply with a binding order, and quite another when he 
knows that he would have to face the consequences of his conduct.

(Kamali 1997: 301)

Yet, while the civilized discourse is being played out in polite forums 
and academic monographs, mcnicholas reminds us that to ‘hound BBC 
executives and their families because they had the temerity to put on 
a musical [Jerry Springer: The Opera] which no one was forced to watch 
is disproportionate, unjust and bullying.’ (mcnicholas 2006: 120–1) the 
play Behzti and its gentle and thoughtful playwright, Gurpreet Bhatti, 
were run out of Birmingham by ‘religious-inspired thuggery and abject 
cowardice.’ (ibid.) and the hungarian academic miklos haraszti sounds 
a note of global warning about the spread of the law of defamation of reli-
gion. he regretted the decision in march 2009 by the Un human rights 
Council to pass a resolution condemning defamation of religions as a 
human rights violation, because it could be used ‘to justify curbs on free 
speech.’ (haraszti 2009: 109) haraszti complained that in russia the crisis 
around the danish cartoons ‘was used to get tough on critically minded 
outlets and journalists.’ (ibid.: 112) he argues that combating defamation 
of	religions	is	the	wrong	fight	and	the	wrong	criminalization:

i do not see any moral difference between ordering a contracted 
killing of investigative reporters like anna politkovskaya and issuing 
fatwas that call for murdering writers or journalists. Both punish 
writers for doing their job. and, by the way, the fatwas also offer 
financial	rewards,	just	like	the	zakazchiki in russia.

(ibid.: 114)

Glorifying terrorism

Legislation passed in 2006 created a new vista in British criminal law: 
communication and distribution of information offences in the context 
of supporting and endorsing the strategy of terrorism. the terrorism 
act 2006 came into force on 13 april 2006 and extended the period by 
which the police could detain terrorist suspects without charge up to 28 
days. these would be steps too far in the context of Us constitutional law. 
whilst the Us has followed the UK strategy of using administrative immi-
gration laws to secretly detain and restrain overseas nationals, anyone 
arrested under Us federal law has to be brought before a court within 48 
hours. (russell 2007: 9)

in 2008 the existence of the crime drew criticism from the United 
nations human rights Committee (see Chapter 1), largely because the 
terms of the crime are so wide and vague. the crime does not require 
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any evidence that anybody was in fact encouraged or induced by the 
terrorism-glorifying statement to commit, prepare or instigate any such 
offence, one of the requirements of ‘clear and present danger’ in Us 
jurisprudence.

there is no public interest defence available for these offences, and 
trial and conviction at the Crown Court attracts a maximum sentence of 
seven	years’	imprisonment	or	a	fine,	or	both.	However,	the	prosecution	
has to prove that an individual intended the statement to encourage or 
otherwise induce the commission, preparation or instigation of acts of 
terrorism. there have been few prosecutions, and two men convicted and 
jailed in 2008, abdul rahman and Bilal mohammed, had their prison 
sentences substantially reduced. the Lord Chief Justice observed: ‘section 
2 of the 2006 act is a complex and lengthy section. this is not surprising, 
for it imposes restrictions on freedom of expression.’ (r v rahman & 
mohammed Coa Crim 2008) Lord phillips also said that ‘Care must, 
however, be taken to ensure that the sentence is not disproportionate to 
the facts of the particular offence.’ (ibid.) reference has been made in 
Chapter 1 to the conviction and sentence of six years on atif siddique 
in scotland for possession and distribution of terrorist materials under 
the terrorism act 2000 and 2006. his solicitor, aamer anwar, believed 
his client had been convicted of thought crimes: ‘it is not a crime to be a 
young muslim angry at global injustice.’ (re: aamer anwar hCJ 2008)

disquiet remains that the law will be used disproportionately to crack 
down on confused and idealistic young people caught up in and intoxi-
cated by the romanticism and radical fervour of revolutionary doctrines 
in the realms of politics or religion. British criminal law had adequate 
remedies to deal with ‘hate preachers’ such as the former controversial 
imam of the Finsbury park mosque, abu hamza, jailed for seven years 
in 2006, who, as in the previous case of preacher el Faisal in 2004, was 
convicted of the existing criminal offences of incitement to murder and 
stirring up racial hatred. in February 2008 the Court of appeal quashed 
convictions	 under	 section	 57	 of	 the	 Terrorism	 Act	 2000	 against	 five	
students for downloading from the internet and sharing material alleged 
to have been terrorism related. (r v Zafar & others Coa Crim 2008) the 
appeal court has been emphasizing that intention to possess material for 
a terrorist purpose is required and the presence of mere propaganda 
in materials is not enough. a staff member and a graduate student at 
nottingham University were detained for six days before being released 
without charge after investigation into their possession of a document 
freely available on the internet entitled ‘the al Qaida manual’ (human 
rights watch 2009b)

there could be long-term problems associated with the ‘glorifying 
terrorism’	 law.	 The	 definition	 of	 terrorism	 is	 so	 expansive	 that	 prose-
cuting the offence could lead to legitimate protest being undemocratically 
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suppressed. offences designed to combat ‘preachers of hate’ and individ-
uals who indirectly incite terrorism by carrying placards inciting murder 
and praising terrorist bombers have the potential to be abused by the 
state in order to silence protesting groups calling for armed struggle 
against totalitarian regimes and governments waging genocide through 
domestic	 and	 foreign	policy.	The	offences	 could	 stifle	 the	 letting-off	of	
steam through language communication before the ideology of violence 
is	 reified	 and	materialized	 into	 terrorist	 action,	 thereby	producing	 the	
very opposite effect of what was intended. the offences have the poten-
tial to effectively criminalize praise and advocacy of any group using 
political violence anywhere in the world. at the time of publication the 
UK parliament was developing the nature, scope and defences for a new 
criminal offence of stirring up hatred on the grounds of sexual orienta-
tion. the crime would be available against persons who use threatening 
words or behaviour, display, publish, distribute or broadcast information 
that is threatening and intended to stir up hatred against homosexuals 
and bisexuals. however, the legislators were still debating whether there 
should be a statutory defence declaring that discussion or criticism of 
sexual conduct or practices or urging persons to refrain from or to modify 
such conduct is not, in itself, to be taken to be threatening or intended to 
stir up such hatred.

the UK could be seen to be creating necessary protections against 
minorities through its legislative innovations in this area. on the other 
hand, it could be criticized for criminalizing offensive and subversive 
speech that is best attenuated by social admonition, education and cultural 
enlightenment.
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12

CopYriGht and 
inteLLeCtUaL propertY 

Law

Source philosophy

this chapter aims to analyse the world’s two systems of intellectual prop-
erty law, their differences and similarities, and how in the course of media 
history	they	have	merged	to	share	each	other’s	benefits.	The	common	law	
system in the UK and Usa is generally known as copyright because, as a 
doctrine, it has emphasized the rights inherent in anyone having control 
of the copy of publication. the main body of current UK copyright law 
is to be found in the Copyright, designs and patents act 1988 and subse-
quent amendments through statutory instruments applying european 
Union law, such as si 96/2967 which extended the duration of literary, 
dramatic, and artistic copyright to 70 years after the death of an author. 
similarly, Us copyright law is set out in the Copyright act 1976, followed 
by further legislation such as the Berne Convention implementation act 
1988, and Copyright term extension and digital millennium Copyright 
Acts	of	1998.	The	civil	 law	system,	exemplified	for	the	purposes	of	this	
chapter in the law of France and Germany, has emphasized authors’ rights 
with a focus on the creation and artistic presence in the original publica-
tion and how those rights are recognized in distribution and duplication. 
the social philosophy underpinning authors’ rights is that, as literary 
and	artistic	creation	are	socially	beneficial,	everything	should	be	done	to	
ensure that the copying of an author’s work could provide the means to 
subsistence and production of more creativity.

the common law system has appeared to be more concerned with 
preserving the trading interests of whosoever owned the copying rights 
in literary and artistic works and their availability in the public sphere for 
the purposes of entertainment, information and education. the social 
morality of protecting the interests of the original creator was not so 
important.

the focus for comparative analysis will be the contrasting approaches 
of the UK, Usa, French and German jurisdictions to the issue of paro-
dying original literary and artistic works. the deployment of ironic 
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representation that mocks, admires, imitates and entertains by its very 
nature raises intriguing issues of attribution, promotion, intellectual prop-
erty and copyright. where are the lines drawn between legally permis-
sible derivation and harmful plagiarism?

the philosophers John Locke and immanuel Kant provide inspiration 
for the essential elements of the legal concepts of copyright and intellec-
tual property. in his Second Treatise on Government	(1690)	Locke	reflected	
that the labour of a man’s body and the work of his hands belonged to 
him in conjunction with the land and fruits of the earth that he toiled in. 
this was a divine and natural right in the creation of goods and assets. he 
implied that the concept of identity was fused in the creation of property 
and	that	property	could	be	defined	by	the	value	of	labour:	‘Thus	labour,	
in the beginning, gave a right of property, wherever any one was pleased 
to employ it, upon what was common.’ (sterling 2003: 106–7) Locke’s 
reflections	tended	to	stress	the	creation	of	property	through	the	concept	
of labour and deployment of substantial skill, the foundation principles of 
common law copyright. Kant wrote a study ‘von der Unrechtmässigkeit 
des	 Büchernachdrucks’	 (On	 the	 lawfulness	 of	 unauthorized	 printing	
of books). he discoursed on the idea of the personality of the author 
speaking to the public through his book and therefore having the right to 
control the process of printing and distribution. authorial speech and a 
book	are	in	fact	the	actions	of	the	writer.	Sterling	argues	that	Kant’s	reflec-
tion can be equated with the european-based doctrine of the moral rights 
of divulgation, attribution and integrity. (ibid.: 1280–1)

in civil law countries the paradigm turned on the author’s person-
ality. in common law countries the fulcrum of legal concern lay with the 
public’s interest in having access to copies of the author’s work. it is the 
difference between subject and object. this is mirrored in the contrast 
between droit d’auteur and copyright.

Differences and similarities

andré Françon, in his lecture ‘authors’ rights beyond frontiers: a compar-
ison	of	civil	 law	and	common	law	conceptions’,	finds	the	source	for	the	
differing socio-economic philosophies in the charters and documents 
arising out of the american and French revolutions of the late eighteenth 
century. the Us constitution of 1787 conferred on Congress the power 
‘to promote the progress of science and useful arts by securing for limited 
times to authors and inventors the exclusive right to their respective 
writing and discoveries’. in the French decree of 1791 Le Chapelier said 
‘the most sacred, the most personal of all properties is the work, the fruit 
of a writer’s thought.’ (Françon 1991: 6) in the decree of 1793 Lakanal 
would write that of all the properties owned by man ‘the least open to 
dispute is unquestionably that of productions of genius; and what should 
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surprise us is that it has been necessary to recognize this property and 
secure its exercise by means of a substantive law.’ (ibid.)

at the beginning of the seminal work World Copyright Law by J.a.L. 
sterling a short poem ‘dedicated by the author to valerio de sanctis’ 
makes play with the idea that the work of the cobbler produces the shoe 
whereas the work of the author produces literature and art, and the 
difference adheres to the fact that the shoe is made for the foot that walks 
to	the	tomb	and	literature	is	made	for	the	spirit	that	walks	into	infinity.	
(sterling 2003: v)
The	common	law	system	originated	in	the	first	British	copyright	act	of	

1710, which is known as the ‘statute of anne’ and granted the author ‘the 
sole right and liberty’ of printing his/her books for an initial period of 14 
years, with an option to extend this for another 14 years. publishers could 
easily gain ownership of the copyright by getting it assigned to them from 
the	writers	 in	 the	printing	contracts.	The	US	Congress	passed	the	first	
American	copyright	act	in	1790	and,	although	strongly	influenced	by	the	
British model, this excluded any protection for foreign works and posi-
tively encouraged piracy of non-american writers such as Charles dickens 
in the nineteenth century. nothing was allowed to ‘prohibit the importa-
tion or vending, reprinting or publishing within the United states, of any 
book etc. written, printed or published by foreigners in places outside the 
United states.’ (ibid.: 11)

sterling argues that in addition to the author’s right and copyright systems 
the world also accommodates a third composite system which combines 
elements from the common and civil law jurisdictions and adds distinctive 
features indigenous to the cultures of those countries with composite intel-
lectual property law doctrines. China and Japan are examples of coun-
tries operating composite systems of intellectual property. (ibid.: 15)

Françon suggests that the trading of intellectual property products 
across	frontiers,	over	time,	and	the	influence	of	international	conventions	
and treaties have inevitably resulted in an exchange and interpenetration 
of legal doctrines. a selective summary of the respective copyright and 
intellectual property systems of the UK and Usa is set out in tables 12.1, 
and of France and Germany in table 12.3. a chronology of transnational 
influences	is	provided	in	Table	12.2.

there has certainly been a harmonizing of duration rights. prior to the 
Usa’s joining in the Berne Convention in 1988 and the UK’s becoming 
subject to european Union directives, the two countries’ common law juris-
dictions allowed original authors much more limited exploitation of copy-
right interests prior to their expiration into the public domain, as compared 
with Continental jurisdictions such as France and Germany. in the Usa, 
with	fixation	and	registration	requirements,	the	rights	could	be	renewed	for	
an	additional	28	years	after	the	first	28	years	from	publication.	In	Britain,	
works became public domain 50 years after the death of the author.
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Table 12.2 intellectual property and copyright transnational agreements

Berne Convention for the protection of literary and artistic works. original in 
1886, latest text agreed in 1971

phonograms Convention for the protection of producers of phonograms 
against unauthorized duplication of their products, Geneva 1971

rome Convention for the protection of performers, producers of phonograms 
and broadcasting organisations, 1961

trips – the international agreement on trade-related aspects of intellectual 
property rights, marrakesh, morocco, 1994

UCC – Universal Copyright Convention, paris 1971

wCt – world intellectual property organization’s world Copyright treaty, 
1996 agreed by member states in Geneva. wipo is a specialized agency of the 
United nations established in 1967

wppt – wipo agreed world performances and phonograms treaty, Geneva, 
1996

France

dualistic theory distinguishing 
between physical or material 
intellectual property and immaterial 
property.

moral rights belong to the 
individuality inherent in the work.

economic rights in the products of the 
author.

test of intellectual property ownership 
is whether the work contains the 
author’s personal intellectual creation.

French law protects ‘works of the 
mind’ irrespective of type, form of 
expression, value or determination 
and issues of aesthetic quality and 
artistic level. it has to have originality 
separate from its functional character 
and the degree of expression must be 
materially perceptible.

protected categories are indicated and 
non-exhaustive and include literary, 
artistic,	scientific	and	dramatic	as	well	
as functional forms such as computer 

Germany

Monistic	theory	fuses	codification	
of personality and economic rights 
but recognizes the source of author’s 
creation. intellectual property is a 
unity of economic and immaterial-
moral interests. this means that 
economic rights always retain moral 
underpinning and the author can only 
assign commercial rights.

German law requires the work to 
contain the author’s personal creation 
in a three-step analysis:

intellectual subject must be •	
expressed
work expressed must be in •	
perceivable form
work must display originality and be •	
the result of individual endeavour.

German law is more detailed about 
protected subject matter and includes 
works of literature, science and art 
and a non-exhaustive list of categories 
that depend on the key value of 
constituting the author’s personal 

Table 12.3 authors’ rights jurisdictions of France and Germany

Continued overleaf
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France Germany

programs, databases, graphical and 
typographical works. Choreographs and 
pantomimes	are	protected	if	fixed	on	a	
carrier.

adaptations, translations, compilations•	
Cinematographic works•	
Computer programs•	

related rights (droits voisins):

performing artists, phonogram/•	
videogram manufacturers and audio-
visual communication enterprises.

1957 author’s rights act on the 
protection of Literary and artistic 
Property	(No.	57–298)	codified	previous	
body	of	law,	droit	moral	and	confirmed	
jurisdiction and modern scholarly 
opinion.

1985 parliamentary Bill (no. 85–660) 
implemented new provisions on royalties 
for private copying of records and 
visual works, the function of collecting 
societies, and contracts. neighbouring 
rights introduced for performers and 
for manufacturers of audio-visual 
communications.

Law no. 92–597 (1992) and intellectual 
property Code (1994). Further regulation 
on law of intellectual property, patent and 
trademarks.

moral rights in French law precede 
consideration of economic rights and can 
be inherited. they include:

Droit de divulgation•	  or right of 
publication – the right to decide if, 
where and when the work is published
right to be named as author•	
right of integrity of the work•	
right to revocation of the contract•	
right to waiver of rights.•	

economic rights include:

Droit de représentation•	  – public 
communications of the work (non-
physical)

intellectual creation. speeches are 
protected from the time of creation, but 
this does not apply to interviews.

works of music and drama•	
Photographs,	film	and	television	works•	
Works	of	fine	art•	
adaptations and free uses (instances of •	
parody and imitation)

neighbouring rights: 

performing artists, publishers of new •	
editions, non-original photographs, 
phonograms, broadcasters, databases, 
films.

1965 German Copyright act, modern 
consolidating law abbreviated as UrhG 
standing for Urheberrechtsgesetz. 
regulates authors’ rights in modern 
media.

implementation of directives from 
european Union on intellectual property 
to adjust requirements of the law to the 
needs of the information society. these 
include directives on computer programs 
(1991), rental/lending and related rights 
(1992), satellite broadcasting and cable 
retransmission (1993), harmonizing terms 
of protection (1993), databases (1996) and 
information society (2001).

2002 Copyright Contracts act, introduced 
to strengthen the bargaining position of 
authors.

as the German legal approach is monistic 
there is no hierarchy between moral and 
economic rights and sometimes they 
are indistinguishable, but they can be 
recognized as:

publication right – author can •	
determine exclusively if, when, how 
and where the work is published
acknowledgement right•	
integrity right•	
access right and resale right – physical •	
access to the original work and the right 
of an artist for a percentage of resale.
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France Germany

Droit de reproduction•	  – physical 
fixation	of	the	work	to	facilitate	
communication to the public
Droit de suite•	  – artist’s resale right 
in	the	case	of	fine	artists	to	claim	
royalty on each individual sale, 
further resale or any copies by 
public auction or other commercial 
sale.

defences for media communicators 
or limitations on intellectual property 
ownership:

private copying in all categories, •	
except	in	fine	art	where	the	copying	
would substitute the original.
reproduction for the purpose of •	
analysis, press clippings and for the 
benefit	of	information	in	the	media.
parodies, imitations and caricature.•	
Government works.•	
private performances – where •	
an entrance fee is not charged in 
private surroundings.

economic rights are non-exhaustive 
and include:

reproduction•	
distribution•	
public performance•	
Broadcasts•	
public communication.•	

defences for media communicators 
or limitations on use of intellectual 
property are more extensive:

individual uses: time shifting in •	
the private sphere e.g. dvd, Cd 
and video copying from television; 
scientific	and	academic	use;	using	
broadcasts to provide information 
about current events; professional 
and commercial purposes; where 
work has been deleted by publisher 
for more than two years; use of 
small parts of the work in school 
education.
Limitation	for	trade	benefits:	•	
demonstrating playback media 
appliances	to	customers;	insignificant	
or incidental use of the image of a 
sculpture	in	the	filming	of	a	public	
street; exhibition catalogues and 
internal archives of museums.
Limitations	for	the	benefit	of	•	
cultural discourse: using portions of 
a work in citation, education and in 
churches.
General access to information: for the •	
benefit	of	freedom	of	information,	
there is no protection for publication 
of laws and parliamentary debates, 
public speeches on current issues in 
public gatherings; electronic media 
clippings similar to newspaper 
articles; mixed news items of a factual 
nature and daily news published by 
press or broadcasting services.

note: rights are based on the original author’s personality and cannot be transferred. 
intellectual property as an economic investment is less important. Jurisdictions stress the 
concept of originality rather than ‘skill and labour’. they originated the Continental civil 
law tradition of ‘moral rights’ that have been absorbed by UK and, to a lesser extent, Us 
copyright law. Both French and German law in this area is determined by civil law code.

D
ow

nl
oa

de
d 

by
 [

Sa
ud

i D
ig

ita
l L

ib
ra

ry
] 

at
 0

6:
59

 1
3 

N
ov

em
be

r 
20

13
 



408

CopYriGht and inteLLeCtUaL propertY Law

at the time of writing the standard duration in the majority of catego-
ries of protected work has now become 70 years after the death of the 
author. the question of when works are public domain has become rather 
complicated and necessitates complex tabulation in specialist textbooks on 
copyright. For example, harmonization has meant that a standard concept 
that all photographs publicly published in the UK prior to 1940 became 
public domain no longer applies where photographer’s rights have been 
asserted, particularly in images that could be argued to be ‘artistic.’ eU 
harmonization meant that the copyright in the literary works of a writer 
such as George orwell became extended from the year 2000 to 2020.

the Us requirement for the registration of copyright at the Library of 
Congress	 is	no	longer	a	qualification	for	the	proof	of	copyright	owner-
ship. Françon argued that the Us copyright tradition relegated the bond 
of the work and its creator to the background: ‘the author’s spiritual 
interests can be safeguarded only by having recourse to other techniques 
outside copyright, such as that of personal rights, for example, or protec-
tion against defamation or consumer protection.’ (Françon 1991: 14)

the distinction and differentiation between the civil law and common 
law systems of copyright and authors’ rights appears much less clear on 
examination of tables 12.1 and 12.3. But table 12.1 does not indicate 
that moral rights are now explicitly part of the UK copyright law system 
and this penetration, as Françon so rightly observes, is the result of 
participation in the Berne Convention. But it is also a fact that the UK, as 
a founder member in 1888, did not absorb moral rights into its copyright 
legislation until 1988. British moral rights are interpreted with typical 
Anglo-Saxon	terminology	and	are	defined	as	right	of	paternity	(right	of	
attribution), right of integrity, right not to have a work falsely attributed 
and	the	right	to	privacy	of	certain	photographs	and	films.

the Usa joined the Convention by passing the Berne Convention 
implementation act of 1988 that came into force in the United states on 
1 march 1989, but has legislated for only limited assertion of moral rights 
in the visual artists rights act of 1990. however, harmonization with the 
Berne Convention can be recognized in the Usa’s abolition of its stipu-
lated conditions of protection through copyright registration, and the 
extension of ownership and duration rights. the moral rights protection 
guaranteed to visual artists is very narrow in scope and applies only to 
paintings, drawings, prints, sculptures and exhibition photographs, and 
only if they exist in a single copy or in limited editions of no more than 
two hundred copies.

the rights are limited to artists being known as the creators of their 
works	and	the	right	to	prevent	the	use	of	their	names	on	modified	repre-
sentations	of	their	work	if	they	believe	such	modifications	can	harm	their	
reputation. they can also prevent intentional distortion or mutilation of 
their works. Further evidence of an american cultural distancing from 
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the Continental philosophy of droits d’auteurs is that these moral rights last 
only for the life of the artist and cannot be inherited. this contrasts rather 
starkly with the metaphor conjured by the German copyright scholar 
eugen Ulmer, who saw authors’ moral rights rooted in the tree trunk 
which supported and controlled the branches of economic aspects and 
moral interests emanating from it.

Françon argues that common law copyright has invaded the authors’ 
rights system of France and Germany through the commercial develop-
ment of the cultural industries, digitization and the expansion of neigh-
bouring	 producer	 rights	 from	 businesses	 that	 take	 the	 financial	 risks	
of investment. in 1985 France had to concede copyright protection in 
computer software ‘in spite of the great differences that exist between a 
computer program and a work of the classic type.’ (Françon 1991: 26) 
Sterling	acknowledges	the	influence	of	civil	law	authors’	rights	concepts	
in the developing case history of higher Us and UK courts. For example, 
in a Us supreme Court opinion in 1991 the judges were looking for a 
‘modicum of creativity’ rather than evidence of the ‘sweat of the brow.’ 
(Feist publications inc v rural telephone service sC Us 1991; sterling 
2003: 17) UK courts apply the skill, judgment and labour approach to 
evaluating copyright in literary, dramatic, musical and artistic works, but 
reserve the test of ‘the author’s own intellectual creation’ when identi-
fying the necessary criterion of originality required in the copyright in 
databases. (ibid.)

Cultural nuances in the privilege of parody

an interesting source for identifying contextual differences in the approach 
to intellectual property infringement can be found in the varying defences 
of	parody.	Civil	law	countries	such	as	France,	Belgium	and	Spain	specifi-
cally protect parody as a respected and social art form. there may be an 
association with or inspiration in the tradition of social carnival in those 
countries, in which case there is an opportunity to discourse the defence 
in the context of mikhail Bakhtin’s theory of the carnivalesque in Rabelais 
and His World. the participation of the people in Carnival is understand-
ably ambivalent and provides the audience with an arena of participation 
that circumvents the representation of the original. it is the opportunity 
to subvert the economic hegemony of law and, in the destruction of the 
original, give rise to a new creativity in the same way that symbolic carnival 
masques of death represent rebirth.

article 39 of the spanish Law on intellectual property 1996 states that 
parody does not require the consent of the author, provided there is no 
confusion with the original work and the pastiche does not damage the 
original work or its author. Germany does not mention parody as a limita-
tion but it does provide for transformations of original works. the French 
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legal	code	of	1992,	article	L.	122.5(4)	specifically	asserts	that	authors	are	
not permitted to forbid ‘parody, pastiche and caricature, taking account 
of the laws of the genre.’ (sterling 2003: 522) the French law protects 
the moral rights of the original author by excluding parody motivated by 
malice, and economic rights are protected through the requirement of 
connection and purpose elements. the public must be able to recognize 
the connection between the two works and that the parody is not the 
original. the purpose has to be comic or satirical, and malicious deriva-
tion producing diffamation	of	the	first	author	vitiates	the	defence.

the German courts had to deal in 1993 with two actions against 
attempted parodies of the Asterix	cartoon	series	and	conjured	new	figures	
named alcolix and isterix. the German judges approached the question 
by assessing ‘the difference maintained between the new work and the 
borrowed creative personal features: free use requires that the borrowed 
creative features have faded, so that these features become (mere) incen-
tive. an “inner distance” is necessary.’ (sterling 2003: 523–4)

no special defence of parody is articulated in British statute law. Us 
copyright jurisprudence has been much more adventurous, perhaps 
because of the elasticity and open-ended nature of the fair use defence. 
Zelezny	 explains	 how	 the	 freedom	 to	 parody	 was	 confirmed	 by	 the	
supreme Court in 1994 in a dispute over rap group 2 Live Crew’s parody 
of the 1964 roy orbison hit ‘oh, pretty woman’ (Zelezny 2004: 337–9) 
it was a model of a four-step fair use analysis in evaluating whether the 
parody had commercial objectives, was highly expressive of the original, 
copied the original to a substantial extent and negatively affected the 
market for the original. (Campbell v acuff-rose music, inc sC Us 1994)

in 2009 lawyers for the reclusive author of Catcher in the Rye, J.d. 
salinger, succeeded in obtaining a preliminary injunction in a copyright 
suit before Us district Judge deborah Batts against the novel 60 Years 
Later: Coming through the Rye by Fredrik Colting, writing under the name 
of John david California. salinger alleged that Colting’s character mr. C 
was	an	infringement	on	his	character	Holden	Caulfield.	Judge	Batts	held	
that	Holden	Caulfield	was	sufficiently	delineated	in	Mr.	C,	that	Fredrik	
Colting had access to The Catcher in the Rye and that there were ‘similari-
ties that are probative of copying between the works’, and there was ‘a 
substantial similarity’ between the two novels.

on the issue of parody Judge Batts was unconvinced by the defendant’s 
argument	that	the	novel	contained	sufficient	commentary	and	criticism	of	
salinger to justify the defence:

defendant’s use of salinger as a character, in order to criticize his 
reclusive nature and alleged desire to exercise ‘iron-clad control 
over his intellectual property, refusing to allow others to adapt any 
of his characters or stories in other media’, is at most, a tool with 
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which to criticize and comment upon the author, J.d. salinger, and 
his supposed idiosyncrasies. it does not, however, direct that criticism 
toward Catcher and	Caufield	themselves,	and	thus	is	not	an	example	
of parody.

(salinger v Colting and others Us dC 2009: 18–19)

the fourth factor in assessing the Us defence of fair use cited by Judge 
Batts was that 60 Years would harm the potential market for sequels or other 
authorized derivative works based upon Catcher. the judge concluded 
that the claimed parodic content is not reasonably perceivable and that 
‘the limited non-parodic transformative content is unlikely to overcome 
the obvious commercial nature of the work.’ (ibid.) however, this inter-
esting case was likely to rise through the federal courts, as mr Colting said 
he would appeal. if a similar case had been heard in France the courts 
would have examined the parody to evaluate its comic or satirical effect. 
there would have been a consideration of any allegation that the work 
had been malicious in injuring the honour or reputation of the author 
of the original work. the courts would also be looking to determine the 
connection element in terms of any evidence of a recognizable proximity 
between the original and parody.

Commodification of information

the jurisprudential osmosis between common law and civil law copy-
right and intellectual jurisdictions, combined with global harmonization 
through international treaty, raises the economic prospects and poten-
tial	profits	in	the	trade	in	human	expression.	However,	the	extension	of	
the opportunity in moral and material rights 70 years beyond the death 
of the author has the potential to limit the public interest in free and 
low-cost access to information, art and culture. Furthermore, the limita-
tion on reproduction could, in the passage of time, reduce the chance of 
public domain preservation. there is also the politico-economic issue of 
hyper-intensive	profits	 in	expression	that	have	already	returned	remu-
neration to the original authors and associated/neighbouring publishers 
as a guarantee of continued creative development and expression in 
human	society.	Should	there	be	a	ceiling	on	such	profits?	Richard	Haynes	
discussed the decision by singer George michael in 2004 to distribute his 
new music free, via his dedicated website, on the grounds that, having 
been remunerated well for so many years, he hardly needed any more of 
the public’s money. (haynes 2005: 139) the ruthless pursuit by national 
and global anti-copyright-infringement agencies of free internet music, 
video and literature exchange idealists has given rise to a fertile debate 
and the development of ‘creative commons’ rights and concessions.
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13

Freedom oF inFormation 
LeGisLation

US	citizens	have	had	the	benefit	of	a	federal	freedom	of	information	(FOI)	
act	since	1966.	All	fifty	states	had	either	already	passed	legislation	guaran-
teeing	qualified	access	rights	to	public	body	documents	and	information	
before Congress legislated or did so afterwards. the United Kingdom 
passed	 its	 first	 FOI	 Act	 in	 the	 year	 2000.	 Scotland	 introduced	 similar	
legislation through its own parliament in 2002, and Foi campaigners 
say its provisions are somewhat stronger than are those of the legislation 
south of the border: ‘the scottish information Commissioner is more 
powerful ….’ (Brooke 2006: 34) But the legislation did not come into 
force in scotland and the rest of the United Kingdom until January 2005. 
was this a sign of the insecurity, lack of preparation and perhaps cultural 
reluctance inherent in the body politic?

a comparison of Foi laws indicates that they differ widely in detail and 
scope. however, there are some common factors. an underlying or central 
principle is asserted that the people have a right of access to govern-
ment	 information.	Inevitably,	 that	right	 is	qualified	by	exemptions	that	
enable governments to refuse disclosure of information on the grounds 
that	specific	harm	will	be	caused	by	publication.	It	is	possible	to	identify	
common categories in Foi exemptions: formulation of executive policy, 
relations with other countries, investigation of crime and administration 
of justice, national security, privacy of citizens, and commercial secrets. 
the majority of Foi legislative machineries allow for a right of appeal 
to an independent body, usually known as an information commissioner, 
and this process of appeal is more often than not embedded into judicial 
review or referable up the ladder of the country’s judicial system.

discussions of the subject usually include the almost mythological fact that 
Sweden	was	the	first	country	in	the	world	to	enact	an	FOI-style	law,	in	the	age	
of the enlightenment in 1766. But the power to demand government docu-
ments could not in practice be used by swedish citizens until some 43 years 
later. there was little enthusiasm to follow the model. more than a hundred 
years would pass before similar laws would be voted in elsewhere. the chro-
nology of Foi law making around the world is set out in table 13.1.
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Table 13.1 Freedom of information legislation – unfolding internationally

Country Date

sweden 1766 – enacted 1809
Finland 1951
Usa 1966 and 1967
denmark 1970
norway 1970
France 1978 and 1979
netherlands 1978 and 1991
australia 1982
Canada 1982
new Zealand 1984
Greece 1986
austria 1987
italy 1990
spain 1992
portugal 1993
Belgium 1994
ireland 1997
Japan Legislated 1999, enacted 2001
india 2005
United Kingdom Legislated 2000, enacted 2005

one might be forgiven for detecting a lack of critical focus or contem-
plation over whether ‘freedom of information’ legislation is necessarily 
a good development in law or constitutional reform. Campaigners have 
an almost evangelistic zeal. one thing cannot be denied, and that is that 
Foi has become a transnational distinguishing mark of democracy and 
freedom. a two part series of BBC world service documentaries, The 
Right to Know, broadcast in 2008, reported that more than seventy coun-
tries	now	have	FOI,	and	another	fifty	are	planning	to	 join	the	club.	At	
the time of writing saudi arabia and China have not joined, and it may 
well be more than a coincidence that both these countries are seen as 
authoritarian. But the academic and chronicler of freedom of informa-
tion around the world david Banisar was in a position to write in 2006: 
‘the previous two years have been an exciting time for those promoting 
and using the right of access to information. Countries on every continent 
have adopted laws.’ (Banisar 2006: 6)

the term ‘freedom of information’ is something of a misnomer. the 
legislation adopted in the Usa and UK does not amount to an absence 
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of restrictions on the voluntary disclosure of information. it does not 
involve	 the	 unqualified	 right	 to	 demand	 information,	 and	 the	 phrase	
does not appear in the language of the european Convention on human 
rights. we are not dealing with absolutes here. it is another case of rela-
tive freedom and attenuated rights. it certainly involves the bureaucratic 
legalization	of	the	flow	of	information	from	governments	to	their	citizens	
and	it	attaches	a	price	and	process	to	that	flow.	There	is,	consequently,	
a decline in the exercise of discretion and ethical negotiation, and an 
increase in legal process and litigation.

it might be argued that the Foi culture that requires public authorities 
and bodies to legally and constitutionally calculate the balancing of rights 
in disclosing information has seeded the developed cult of anonymity and 
a slowing down or delay in the dissemination of information. in practical 
terms i can cite two examples of how this change in culture directly affects 
the methodology and content of journalism.

in the 1970s, as a young reporter for media organizations, i would 
ordinarily be given the name, age, marital status and address of anyone 
involved in a public event recorded by the police and this could be 
an arrest, charge or accident. there was no legislation saying that the 
police should not provide this information; equally there was no legis-
lation saying that they should. the practice was custom and had been 
established in the context of an open, liberal and democratic society that 
supported the idea that public events involving the police and emergency 
services should be reported with transparency and that when ordinary 
people got caught up in these events their named participation was part 
of the public record.

in the Foi culture this is no longer the case. enveloped in the Foi 
process is normally some kind of data protection law rooted in the concept 
of privacy. the police in Britain will not ordinarily reveal the details of 
people	arrested	or	charged	with	criminal	offences.	The	issue	of	identifica-
tion	is	usually	left	to	the	ritual	of	a	first	court	appearance.	If	they	decide	
to release any information before a court appearance it may be limited to 
a name and age, perhaps profession, but most rarely will this involve any 
address details. the identities of individuals involved in accidents that 
the police attend to will not be released except with their permission or 
with	that	of	next	of	kin.	The	release	of	the	identification	of	the	victims	
and locations of crime will be determined by issues of privacy and by the 
anticipation of the consequences of that information’s being used by other 
people to commit further crimes.

these developments are seen as representing progress. But there are 
consequences. murders and serious crime incidents are sometimes not 
reported for 24 hours; sometimes days after the event. the nature of 
the representation of the event becomes the deep focus of controversy 
and enquiry, as was the situation with the deaths of mr Jean Charles de 
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menezes at stockwell underground station in London in 2005 and of mr 
ian tomlinson in the City of London in 2009. Both incidents involved 
investigation	of	the	behaviour	of	police	officers.	Both	incidents	revealed	
contradictions in the release of information by the police in the imme-
diate aftermath of the events and subsequent revelations of the actual 
narrative provided by witnesses.

in 1980 i was assigned to cover the case of a private aeroplane that had 
ditched into a heavy sea swell off the coast of the north-east of england. 
the pilot had been rescued by coastguards and was recovering in a local 
hospital, but the passenger had died from exposure. Both the police and 
the coastguard gave me the names, ages, addresses and professions of 
the two men in the plane. i simply rang up the local hospital, asked to be 
put through to the pilot, who i stated was a patient there, and was put 
through to his ward and was able to speak to him. i explained who i was, 
expressed my condolences and sympathy and asked whether he would 
be prepared to be interviewed. he invited me to visit him so that i could 
record an interview. he wanted to explain what had happened and pay 
a tribute to and make a spoken obituary of the passenger, who had been 
a close friend. he wanted to express publicly sorrow and condolence to 
the family of the man who had died. i walked into the hospital as a visitor, 
the radio station’s large tape recorder, emblazoned with the station’s logo, 
around my shoulder and was directed to the ward. nobody challenged 
me. afterwards the hospital authorities complained that i had trespassed, 
breached the pilot’s privacy, failed to seek the permission of the hospital 
administrator, and tricked the pilot into giving an interview because he 
thought i was an air accident investigator. it is true that i had not sought 
the permission of the hospital administrator, as i had not thought this was 
relevant when the patient had invited me to visit him during advertised 
and public visiting times.

the same situation in 2009 would have had a different outcome. it is 
unlikely that the details of the pilot and his passenger would have been 
released until many days after the plane crash. the pilot would probably 
have been advised against the release of his personal details. some kind of 
official	liaison	barrier	would	have	been	placed	between	the	pilot	and	the	
media. no media reporter would be allowed on hospital premises without 
first	reporting	to	hospital	security	and	administration.	It	is	highly	unlikely	
that a reporter would be able to phone a recovering patient directly 
unless the details of the patient’s personal mobile phone were known. 
many would argue that this is all for the best. the circumstances in which 
the British actor Gordon Kaye was interviewed and had his photograph 
taken by a reporter and photographer who had walked into his private 
room at the Charing Cross hospital in London in 1990 resulted in a noto-
rious court case in 1991 and a ruling of malicious falsehood against the 
newspaper they worked for. (Kaye v robertson hC 1991)
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however, if it is accepted that everything connected with the aeroplane 
crash	into	the	sea	was	bona	fide,	voluntary	and	without	subterfuge,	can	
it not also be argued that a method and spirit of openness in communi-
cation and journalism present in 1980 may well be absent in 2009? the 
difference in these journalistic time cultures could be accounted for by 
the differences in standard information-release and -retention cultures, 
separated by nearly three decades of history and the resulting changes 
in social and moral values. the campaigners for Foi legislation would 
argue that the powers given to citizens to apply for information create a 
freer and more liberal environment in which to discuss and debate the 
setting of those values.

By establising statutory obligation to communicate public information as 
well as to release it on application, central government is fostering a more 
open	climate	for	the	exchange	of	official	information.	This	is	reflected	in	
the optimism of long-standing Foi campaigner heather Brooke, who 
believes passionately that secrecy on the part of government gestates 
injustice and disaster because it acts as a host for bad practices that cannot 
be	 challenged:	 ‘One	 reason	 government	 officials	 hate	 openness	 is	 that	
it highlights their mistakes, and that’s embarrassing. however, avoiding 
embarrassment should not be the guiding principle of any government; 
running	an	efficient	and	well-run	system	should	be.’	(Brooke	2005:	5)
David	Banisar	 sets	out	 four	essential	benefits	arising	 from	FOI	 laws:	

democratic participation and understanding; protecting other rights; 
making government bodies work better; redressing past harms. Banisar 
perhaps states the self-evident when he explains that ‘democracy is based 
on the consent of the citizens and that consent turns on the govern-
ment informing citizens about their activities and recognizing their right 
to participate.’ (Banisar 2006: 6) he was echoing Us president Lyndon 
Johnson’s resonant declaration when approving the 1966 Freedom of 
information act with the words: ‘i signed this measure with a deep sense 
of pride that the United states is an open society in which the people’s 
right to know is cherished and guarded.’ But it has been debated whether 
president Johnson’s mentality was in accord with his rhetoric. his successor, 
president richard nixon, struggled to use the act’s exemptions to block 
access to his white house tape recordings during the watergate scandal. 
supreme Court rulings thwarted the process of presidential cover-up and 
led to the threat of impeachment and his eventual resignation.
Banisar	is	by	no	means	naive	about	the	potential	‘fig	leaf ’	characteris-

tics	of	FOI	laws,	which	can	easily	camouflage	arbitrary	dictatorship	and	
authoritarian oppression. there is always the risk that they will become 
as	 redundant	 and	meaningless	 as	 superficially	 exercised	 constitutional	
articles on freedom of expression and free and democratic elections, and 
that the culture of secrecy will remain locked into the system: ‘many of 
the laws are not adequate and promote access in name only. in some 
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countries, the laws lie dormant due to a failure to implement them prop-
erly or a lack of demand.’ (Banisar 2006: 6)

Foi legislation generates a scale of expenditure and bureaucratic infra-
structure	that	can	be	exponential	and	cost	inflationary.	In	2006	the	UK	
department of Constitutional affairs reported that Foi requests were 
costing government £24.4 million a year. (welsh et al. 2007: 374) an 
initial wave of 13,000 requests were made to central government in the 
first	three	months	of	2005	and	by	the	end	of	the	first	year	there	was	an	
estimated total of between 100,000 and 130,000 requests across all bodies, 
including 38,108 requests to central government bodies. (Banisar 2006: 
156) the UK’s Campaign for Freedom of information sought to measure 
the cost qualitatively by publishing 500 Stories from the FOI Act’s First Year 
and	the	journalistic	benefits	from	exercising	rights	to	information	from	
more than a thousand public bodies and authorities. there is clearly a 
disparity in proportionate costs, requests and results between the UK, 
with a population estimated at 60 million, and the Usa, with a population 
of 300 million. in 2004, the Us processed 4,047,474 requests at a total 
cost of $330,175,513.

Banisar reports that Us Foi law may well be more established than its 
UK	counterpart,	but	age	does	not	necessarily	bring	the	benefits	of	wisdom	
and maturity: ‘the Foia has been hampered by a lack of central over-
sight and long delays in processing requests. in some instances, informa-
tion is released only after years or decades.’ (Banisar 2006: 159) a review 
by associated press in 2006 found that nearly all executive departments 
had increasing delays ranging from three months to over four years; 
national security-related agencies were releasing less information; and 30 
per cent of departments had not submitted their annual reports on time. 
the national security archive found that the oldest request on record 
was 17 years old. Banisar was critical of the Bush administration and he 
highlighted the issuing in 2001 of a memo by attorney General John 
ashcroft declaring that the Justice department would defend in court any 
federal	agency	that	withheld	information	on	justifiable	grounds.	(Banisar	
2006: 159–60)

in 2009 the obama administration appeared to signify a change in 
policy; particularly with the release of the so-called ‘torture’ memos indi-
cating the legal and political approval for the policies of water-boarding 
in interrogation of terrorist suspects. however, at the time of writing, the 
decision to pursue a defence against the american Civil Liberties Union’s 
Foi disclosure request for iraq and afghanistan prisoner-abuse photo-
graphs and videos seems set to rise through the federal legal appeals 
system as far as the supreme Court.

there is growing evidence that Foi laws generate transnational dimen-
sions of empowered disclosure, so that liberty and democracy in non-Foi 
countries are seeded and inspired by disclosure achieved in others. in 
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1979, British prime minister margaret thatcher revealed in the house of 
Commons that the former Keeper of the Queen’s pictures, sir anthony 
Blunt, had been one of a group of home-grown spies recruited by the 
soviet Union at Cambridge University in the 1930s and had been given 
immunity from prosecution. her decision to expose the arrangement was 
against the advice of the security service, mi5. the political pressure on 
the government had been generated by andrew Boyle’s book The Climate 
of Treason, in which he had analysed the history and damage without actu-
ally naming Blunt as the ‘fourth man’ who assisted and protected the 
defectors donald maclean, Guy Burgess and Kim philby. some of the 
information in Boyle’s book could only have been obtained under the Us 
Freedom of information laws. (house of Lords select Committee 1998: 
note 32)

the historian alasdair roberts seems to argue in Blacked Out: Government 
Secrecy in the Information Age (2006) that the overriding question remains 
whether the drive for transparency has successfully stemmed the desire 
for government secrecy and effectively challenged overreaching presi-
dents and secretive government agencies. has the bureaucratic ritualizing, 
tracking and costing of information request and release simply served to 
educate government elites and state apparatchiks into ways of frustrating, 
concealing and offsetting ‘freedom of information’? have they learned 
to	minute	less	and	to	shred	more	efficiently?	Some	of	the	drawbacks	of	
British Freedom of information act culture are set out in table 13.2

Table 13.2 Freedom of information: drawbacks for journalism

The end of exclusives?
the response to your Foi request will be publicly available – normally on the 
public body’s website. this means that the rest of the media will be able to 
benefit	from	your	investigative	journalism.

Increased self-censorship by public bodies
Civil servants are avoiding the minuting of key information during meetings 
and administration so as to minimize embarrassing data trails. as well as 
circumventing the aims of the Foi act, this will impair the quality of historical 
records.

Putting a price on information
the Foi act has created a bureaucracy for releasing information, which has a 
price – that can be increased at any time.

The emergence of FOI specialists
there is a danger that the bureaucracy and time/labour requirements of 
Foi usage will divide journalists between the processors/churnalists and the 
interrogative investigative elite who have the status, resources and time to be 
given the privilege of Foi access.
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at the beginning of his book roberts playfully juxtaposes Jeremy 
Bentham’s words from 1785: ‘the eye of the public makes the statesman 
virtuous. the multitude of the audience multiplies for disintegrity the 
chances of detection’, with donald rumsfeld’s comment in 2004: ‘our 
country has forgotten how to keep a secret.’ (roberts 2006: v)

ruling elites and government apparatchiks all realize that power is 
determined and exercised by the skill and methodology of concealing 
corruption, incompetence, human rights abuses and environmental 
degradation. roberts highlights the impotence and limited reach of Foi 
laws in checking the records and paper trail of decision making by supra-
national corporations and bodies that are designated as either private or 
quasi-public.	And	in	the	future	the	key	difficulties	will	be	‘extracting	and	
manipulating digitised data’ and ‘equity in access to government informa-
tion.’ (ibid.: 227)

Practical guidance on using FOI laws

there is no shortage of excellent books published in the UK and Usa 
providing ‘how to’ kits on using Foi laws for journalism, research and polit-
ical campaigning. the laws in both countries are complicated, as the attempt 
to contrast them in table 13.3 tends to demonstrate. however, in tables 
13.4 and 13.5 i have attempted to provide guidance tables with gate-keeper 
advice on online resources that were available as this book went to press.
By	2009	the	United	Kingdom	had	the	benefit	of	nearly	four	years	of	

Freedom of information act culture and process. it has transformed the 
nature of professional journalism by providing a focus and mechanism 
for investigative enquiry. in some respects this is very much counter to 
the tenor of the popular book by nick davies, Flat Earth News: An Award-
winning Reporter Exposes Falsehood, Distortion and Propaganda in the Global 
Media (2008), in which he states ‘i’m afraid that i think the truth is that, 
in trying to expose the weakness of the media, i am taking a snapshot of 
a cancer. maybe it helps a little to be able to see the illness. at least that 
way we know in theory what the cure might be. But i fear the illness 
is terminal.’ (davies 2008: 397) notwithstanding his discourse on ‘chur-
nalism’ in newsrooms, the recycling of ideologically narrow sources of 
news agency, government and corporate public relations press releases, 
and the stretching of journalists into an overworked conveyor belt of over-
production in high-pressured news factories, the Freedom of information 
act has led to the introduction of workshops and courses on the subject 
at universities that teach journalism. training sessions and workshops 
have also been provided within the professional media and journalistic 
workspace. it has provided an opportunity for the news media to allocate 
and ring-fence resources and expertise for investigative enquiries into 
government information beyond the 24/7 time sequence.
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Table 13.3 Comparison of UK and Usa freedom of information operations and 
exemptions

United Kingdom United States

Legislated for in 2000 and 2002 but 
operational January 2005 at UK and 
scottish levels

Legislated for in 1966 but 
operational in 1967 in relation to 
federal bodies. some states had 
legislation operating Foi-equivalent 
laws before 1966, but most was 
enacted afterwards.

applies to all public authorities at 
national and local level.
a legal right of access to information 
held by public authorities:
1(i) any person making a request for 

information to a public authority is 
entitled:

a to be informed in writing by the 
public authority whether it holds 
information of the description 
specified	in	the	request	and

b if that is the case, to have that 
information communicated to 
him.

applies to federal government 
bodies, but excluding Congress.
the act states that the public has 
a right of access to most existing 
government documents but does 
not	provide	a	definition	of	‘record’.	
the federal agencies include ‘the 
executive branch of the government 
and its departments; all regulatory 
agencies, such as the FCC and the 
FtC; cabinet-level agencies such as 
the defense department and the 
FBi; and government-controlled 
corporations, such as the U.s. postal 
service’. as in the UK there should 
be a response to a request within 
20 working days, but in practice 
shortages of staff and resources can 
lead to long delays.

two classes of exemption apply:
Absolute	exemptions	and	qualified	
exemptions.
authorities also have the right to refuse 
‘vexatious requests’. public authorities 
normally have 20 days (four working 
weeks) in which to reply after receiving 
a request.

nine categories of exemption apply; 
they are not divided into absolute 
and	qualified	classes.	They	are	all	
discretionary, although there are 
142 different statutes that legislate 
for concealment, including the 
2003 homeland security act, which 
prohibits the disclosure of voluntarily 
provided business information 
relating to ‘Critical infrastructure’. 

absolute exemptions mean that the 
public	body	does	not	have	to	confirm	
or deny that it has the information. 
they are set out in section 2(3) of the 
legislation:
1 information reasonably accessible 

to members of the public by other 
means (s.21(1))

the legislation has been substantially 
amended, including the electronic 
Freedom of information act in 1996, 
which sought to update the law in the 
context of the internet and digital 
age. the Us lacks the infrastructure 
of an information Commissioner or 
federal ombudsman. Broadly
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United Kingdom United States

2 information supplied by, or 
concerning certain security bodies 
(s. 23)

3 information contained in court 
records (s. 32) 

4 disclosures that would infringe 
parliamentary privilege (s. 34)

5 personal information (s. 40)
6 personal information the 

disclosure of which would 
constitute	a	breach	of	confidence	
(s. 41)

7 disclosure otherwise prohibited (s. 
44(1))

see robertson and nicol (2007: 684) 
and wadham et al. (2001: 74–87)

speaking the Us shares with 
the UK exemptions relating to 
defence, security and international 
relations, internal discussion and 
advice, law enforcement and legal 
proceedings, effective management 
and operations of the public service, 
the privacy of the individual, third-
party	commercial	confidences,	
information	given	in	confidence	and	
statutory and other restrictions. no 
exemptions	are	defined	for	public	
employment, public appointments 
and honours, unreasonable or 
voluminous requests, publication 
and prematurity in relation to 
publication.

Qualified	exemptions	mean	that	the	
denying authority must notify the 
applicant of its reasons and at the 
same	time	confirm	existence	of	the	
information, which would fall under 
the following categories:
1 information intended for future 

publication (s. 22)
2 information the suppression of 

which ‘is required for the purpose 
of safeguarding national security’ 
(s. 24)

3 information likely to prejudice the 
defence of the United Kingdom 
etc. (s. 26)

4 information likely to prejudice 
foreign relations or the UK’s 
foreign interests (s. 27)

5 information likely to prejudice the 
economic	or	financial	interests	of	
the United Kingdom (s. 29)

6 information likely to prejudice the 
protection or detection of crime, the 
administration of justice and law 
enforcement. etc. (s. 30 and s. 31)

7 information relating to the 
development of government policy 
(s. 35)

8 information which would 
prejudice the conduct of 
government and public affairs (s. 
36)

exemptions:
1 national defence and foreign 

policy secrets
2 material relating solely to 

federal agency internal 
personnel rules and practices

3	 Information	specifically	
exempted by other federal 
statutes (a catch-all exemption)

4 trade secrets and commercial or 
financial	information	obtained	
from	businesses	in	confidence

5 internal agency memos and 
policy discussions

6 personal information, such as 
medical	reports,	personnel	files	
and employment

7 Law enforcement investigative 
information

8	 Federally	regulated	financial	
institutions. this is designed 
to protect the Us banking 
and	financial	system	from	any	
catastrophic	loss	in	confidence

9 oil and gas well data of private 
companies

Continued overleaf

D
ow

nl
oa

de
d 

by
 [

Sa
ud

i D
ig

ita
l L

ib
ra

ry
] 

at
 0

6:
59

 1
3 

N
ov

em
be

r 
20

13
 



422

United Kingdom United States

9 information relating to 
communications with the monarch 
etc. (s. 37)

10 information likely to endanger the 
physical or mental health, or the 
safety, of any individual (s. 38)

11 information covered by legal 
privilege (s. 42)

12 information relating to trade 
secrets (s. 43)

see robertson and nicol (2007: 687–8)

More	detailed	guides	to	and	definitions	
of	the	absolute	and	qualified	UK	FOI	
exceptions, as well as advice on using the 
act, can be found at: Brooke (2005: 27–
33); welsh, Greenwood & Banks (2007: 
370–81) and Quinn (2009: 361–9).

Zelezny observes that state open 
records laws tend to be more 
complicated: ‘this is particularly 
evident in the lists of exceptions to 
required disclosure – the kinds of 
information that agencies may or 
must	keep	confidential.	Whereas	the	
federal law lists nine exceptions, state 
statutes often list twenty or more’ 
(Zelezny 2004: 247).

more detailed guides on the 
operation of the exemption 
categories can be found at: sadler 
(2005: 395–422); Zelezny (2004: 234–
52) and moore and murray (2008: 
616–35).

Table 13.4 Guidance table on using the British Freedom of information act 2000

Resource/advice Details

Campaign for 
Freedom of 
information (CFFi) 
(key resource)

www.cfoi.org.uk/
www.freedominfo.org/ ‘is a one-stop portal for critical 
resources about freedom of information laws and 
movements around the world’. it is managed and primarily 
authored by the academic david Banisar, who edits and 
publishes Freedom of Information Around the World 2006: A 
Global Survey of Access to Government Information Laws.

what do they 
Know (supports, 
advises on and 
tracks Foi requests 
to UK ‘public 
bodies’)

www.whatdotheyknow.com/
the ‘what do they Know’ website is a voluntary 
resource set up to help people use the Foi act and 
to keep the site’s visitors informed about the progress 
of requests and the information obtained. it has an 
extensive help guide at www.whatdotheyknow.com/help/
about. this explains: ‘You choose the public authority 
that you would like information from, then write a brief 
note describing what you want to know. we then send 
your request to the public authority. any response they 
make is automatically published on the website for you 
and	anyone	else	to	find	and	read.’
the information Commissioner says requests must 
‘be made in writing (this can be electronically e.g., fax, 
email); state the name of the applicant and an address 
for correspondence; and describe the information 
requested.’ (www.ico.gov.uk/what_we_cover/freedom_of_
information.aspx)
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Resource/advice Details

Guardian Unlimited 
(guide to Foi)

www.guardian.co.uk/politics/freedomofinformation

Guardian	(specific	
‘how to’ Foi guide)

www.guardian.co.uk/politics/2004/dec/30/
freedomofinformation.uk2

open secrets (an 
Foi blog by the 
BBC’s martin 
rosenbaum)

www.bbc.co.uk/blogs/opensecrets/
mr rosenbaum was the producer of a two-part 
documentary series for the BBC world service, The Right 
to Know, which is downloadable as a podcast from www.
bbc.co.uk/documentaries/index.shtml

Your right to 
Know (by heather 
Brooke, Foi 
campaigner)

www.yrtk.org/
Brooke, heather (2006) Your Right to Know, 2nd 
revised edition, London: pluto press. the book is a 
comprehensive kit and guide on using Foi laws for 
the purposes of private citizen, nGo and journalistic 
research. the author is a visiting professor at City 
University and provides courses and consultancies 
to organizations such as the UK national Union of 
Journalists.

requesting 
information 
personal to you

has to be done under data protection acts 1984 and 
1998

requests to ‘public 
bodies’

what is a ‘public body’? Guide at: www.dca.gov.uk/foi/
yourrights/publicauthorities.htm

sample request 
letter

the Guardian has produced a sample request letter 
which can be posted, emailed, hand-delivered or 
faxed:	http://image.guardian.co.uk/sys-files/Guardian/
documents/2004/12/29/public_info_lettera_new.doc

replies to requests Public	bodies	are	supposed	to	have	an	‘FOI	officer’	and/
or a ‘publication scheme’. they are supposed to reply 
to you within 20 days. For an example of a publication 
scheme see the Goldsmiths College website: www.gold.
ac.uk/foi/.

Complaints if you are unhappy about the response you can 
complain to the information Commissioner: www.ico.
gov.uk/.
the information Commissioner provides detailed 
briefings	and	guidance	notes	on	FOI	law	and	a	growing	
body of jurisprudence is developing from decisions of 
the information tribunal.
the scottish information Commissioner provides a 
similar resource of information and guidance at: www.
itspublicknowledge.info.

appeals the next stage in the appeal process is the information 
tribunal: www.informationtribunal.gov.uk/

Continued overleaf
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Resource/advice Details

refusal of requests there are twenty-three exceptions to enable public 
bodies to refuse your request for information. the key 
ones	are:	public	interest	in	confidentiality	is	greater	
than public interest in disclosure; commercial interests; 
absolute exceptions (e.g. intelligence agencies and 
national security); information is accessible by other 
means; prejudice to effective conduct of public affairs; 
legal professional privilege; information is intended for 
future publication; cost is too much.

Cost ministers have claimed that most requests for 
information will be free. if the cost of answering 
your request is less than £450 (or £600 for central 
government)	it	will	be	free.	Officials	may	ask	you	to	pay	
for the cost of photocopying and postage. if a request 
costs more than these limits, a public body can refuse 
outright to answer your request.

tips on making 
journalistic Foi 
requests

matt davis of John Connor press associates provides the 
following tips for journalists making Foi requests:

think of the story before you think of the question.•	
immerse yourself in the statistics and language of the •	
organization.
will the data you want be releasable?•	
avoid overcomplicating the question.•	
the best questions are short and simple.•	
Ask	for	comparative	data,	to	put	your	figures	in	context.•	
Ask	for	an	index/chapter	head	so	you	can	easily	find	•	
what you’re looking for.

(davis Press Gazette 2008)

Table 13.5 Guidance table on using Us Freedom of information act 1966 and 
electronic Foia amendments of 1996

Resource/advice Details

Detailed	briefings	
on Foia in leading 
textbooks

most of the standard textbooks on media law in 
the Usa contain detailed chapters outlining the 
background, history and modus operandi of freedom 
of information research at the federal and state 
levels. see: Zelezny (2004: 234–54); sadler (2005: 
395–422); moore and murray (2008: 615–39).

Contacting public 
information or Foia 
officer	at	relevant	
agency

a polite request for the records sought will 
sometimes result in the information’s being 
supplied. the agency’s website should disclose Foia 
policy and contact details, and sometimes the fee 
schedule for copying documents.
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Resource/advice Details

Foia request letter Zelezny and sadler provide sample letters. the Usa 
does not have a federal information Commissioner 
to provide advice to citizens on how to make Foi 
requests	and	to	act	as	a	first	level	of	appeal	should	a	
request be denied.

Campaigning resources visit the Freedom of information service Center at 
www.rcfp.org/foia.
this journalists’ support organization provides 
booklets and templates as well as a telephone 
hotline: 1-800-336-4243.
another comprehensive web resource is offered by the 
Brechner Center for Freedom of information based at 
the University of Florida at http://brechner.org/.
the national Freedom of information Coalition 
campaigns for the protection of the public’s right to 
oversee its government and provides annual grants 
totalling $220,000 to foster and develop state Foi 
coalitions: www.nfoic.org/.
resources are also provided by the Us society of 
professional Journalists at www.spj.org/foi.

recommended 
handbook

the Federal Open Government Guide (formerly known as 
How to Use the Federal FOI Act), now into its 10th edition 
(2003), is published by the reporters Committee 
for Freedom of the press and can be viewed and 
downloaded at the Freedom of information service 
Center website or obtained from rCFp, 1101 wilson 
Blvd., suite 1100 arlington, va 22209.

advice on making Foia 
requests

make the request precise by identifying records 
by name, number and date. accurate descriptions 
will assist any federal employee who has to search 
for it. Check if the agency has indexed the records 
requested, and use this information. identify the 
relevant federal agency by using the United States 
Government Manual (Zelezny 2004: 241).

advice from russell 
Carollo (2006) 

russell Carollo, special projects reporter with the 
Sacramento Bee, provides these seven tips: 
1 File Foias months and even years before you 

expect to start on a project.
2	 Always	use	certified	[registered]	mail	and	keep	

a record of everything.
3 Clearly identify the records by doing some 

research	before	you	file.
4	 Every	time	a	FOIA	officer	contacts	you	by	

telephone, make a record of the call, and in 
that record indicate that you told the Foia 
officer	at	the	beginning	and	end	of	the	
conversation: ‘i’m not agreeing to any changes 
during this conversation’.

Continued overleaf
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Resource/advice Details

advice from russell 
Carollo (2006)
continued

5	 Make	changes	and	modifications	in	your	
request	only	through	certified	[registered]	mail.

6 appeal. You stand at least a 33 per cent chance 
of getting more information.

7 always ask for a record layout (data dictionary) 
when you request a database, and tell them you 
want the complete record layout, naming all 
fields	–	including	denied	fields.	Without	such	
a record, it’s impossible to know what they left 
out	and	impossible	to	file	a	real	appeal.

(see www.rcfp.org/foia/foia411.html)

agencies’ legal 
obligations

agencies have 20 working days in which to reply, 
although delays are not uncommon, particularly 
if there are complex and multi-document 
requests. where there is a compelling need for the 
information (i.e. for the purposes of journalism) 
the request can stipulate expedited processing. 
an entire document cannot be withheld if only 
small portions are exempt. many federal agencies 
will	allow	journalists	to	visit	their	offices	to	inspect	
the requested records. news organizations, non-
commercial	scientific	and	educational	organizations	
can be charged only for the costs of copying and 
not for employees’ time in conducting the search. 
a waiver or reduction in fees can be applied for if it 
can be shown that ‘disclosure of the information is 
in the public interest because it is likely to contribute 
significantly	to	public	understanding	of	the	
operations or activities of the government and is not 
primarily in the interest of the requester’ (Zelezny 
2004: 241–2).

appealing denied 
requests, non-response

a formal appeal letter should be sent to the 
principal, president or head of the agency, and 
the agency chief has 20 working days in which to 
reply. template letters are provided by Zelezny 
in his textbook and are also downloadable at the 
reporters Committee for the Freedom of the press 
internet Foi service Center. applicants for federal 
records are entitled to a legal explanation of denial. 
this explanation is known as a vaughn index as 
it was taken from a 1973 case (vaughn v rosen, 
d.C. Cir. Us 1973) in which a federal appeals court 
declared that agencies are obliged to issue legal 
reasons for the withholding of each document 
(sadler 2005: 399).
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Resource/advice Details

suing russell Carollo accepts that although there is a cost 
in going to law, ‘if you can, sue. it really gets their 
attention.’ the next step after having no success 
with the federal agency is to make an appeal to the 
nearest federal district Court. the agency would 
have to persuade the court that the records asked 
for fall within one of the Foi act’s nine exceptions. 
a study by the Coalition of Journalists for open 
Government reported that only about 6 per cent 
of all Foia requests came from the media. many 
reporters complained that the requests take too 
long to be processed, public records are getting 
progressively harder to obtain, and a media industry 
in	recession	in	2009	does	not	have	the	financial	
resources to combat a growing culture of Foia 
denial – even where the grounds of appeal are 
unlikely to hold up in court.

the 2009 parliamentary expenses scandal in the UK certainly arose 
out of Foi activity and litigation, though the scale of public outrage and 
enlightenment on how British mps exploited their system of allowances 
was the result of the data’s being leaked in the old-fashioned way, probably 
for	money.	When	the	official	FOI	release	was	made	it	became	apparent	
that the blacked-out documents obtained through the legislation would 
have covered up exactly what the Daily Telegraph was able to expose from 
the non-redacted and uncensored documents.

the BBC’s Foi expert martin rosenbaum reminded everyone that 
the drive to transparency in the expenses story was not assisted by the 
information Commissioner, who had ruled: ‘it is not necessary for fully 
itemised amounts to be disclosed in order to meet the legitimate interest 
of members of the public in knowing how public money has been spent.’ 
(rosenbaum 2009)

rosenbaum, though, was sure that ‘freedom of information is now 
in a stronger and more established and entrenched position’ and that 
‘politicians	 in	 the	 UK	 will	 now	 find	 it	 very	 difficult	 to	 propose	 any	
curbs on freedom of expression.’ (ibid.) the outgoing UK information 
Commissioner in 2009, richard thomas, said that Foi had come of age 
and needed more money and that the public ‘expect to be treated like 
grown-ups, with ready access to what is going on.’ (thomas Guardian 
2009)	But	 the	newspaper	publishing	his	article	was	having	 to	fight	 for	
the release of information on the disciplining of 170 judges. in 2008 
the information tribunal had turned down its request, saying that judi-
cial authority would be undermined and individual judges would be 
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distressed. it was four years since the original Foi application had been 
made. British media groups are going to have to be long on patience and 
to carry deep pockets in legal costs.

in the Usa it is not uncommon for federal Foia legal battles to result 
in rulings against media interests. in the 2004 case of National Archives and 
Records Administration v Favish, the supreme Court ruled unanimously that 
ten death-scene photographs of Clinton white house counsel vince Foster 
should not be released. the 9/11 terrorist attacks in the Usa were followed 
by federal arrests and the detention of around 1,000 suspects, and civil 
liberties	and	media	campaigning	groups	sought	their	identification	under	
the Foia. the federal courts supported the government’s position that 
such information could endanger the lives of the detainees, give terrorists 
valuable insight into the conduct of investigations and jeopardize ongoing 
enquiries and grand jury proceedings. the New York Times request under 
the Foia for a copy of the recording of the seven crew members of the 
space shuttle Challenger who were all killed shortly after take-off in January 
1986 was rejected by a federal court in 1991 (sadler 2005: 402–4)

But the UK Daily Telegraph parliamentary expenses scandal high-
lights the fact that Foi(a) blocks do not amount to closed censorship. 
if the information is leaked by whistleblowers it cannot be stopped from 
getting into the public domain. the existence of a democratic consensus 
emboldens whistleblowers, who can feel the consent and approval.

in 2009 it seemed likely that the battle by the american Civil Liberties 
Union (aCLU), with the support of media organizations, to secure the 
release of all photographs and moving images of the prisoner abuse by 
Us soldiers in iraq and elsewhere was likely to be heard by the supreme 
Court. aCLU et al. had been successful before Us district Court Judge 
alvin K. hellerstein in 2005 and the Us Court of appeals in manhattan 
(2nd Circuit) in 2008, but in may 2009 president Barack obama directed 
his	 legal	 team	 to	 fight	 the	 court-ordered	 release	 of	 the	 photographs	
because	 he	 was	 concerned	 they	might	 ‘inflame	 anti-American	 opinion	
and put our troops in greater danger’. the BBC reported a pentagon 
official	 as	 saying:	 ‘The	president	 had	 been	 advised	 against	 publication	
by defence secretary robert Gates, Centcom commander General david 
petraeus and the commander of Us forces in iraq, General ray odierno.’ 
(BBC 2009)

if the case is heard by the supreme Court, it is possible that the Us 
media	will	find	its	most	acute	test	of	the	citizen’s	right	to	know	provided	
by the Foia. previous department of defense attempts to resist the 
release of the photographs of abu Ghraib images were outmanoeuvred 
by leaks to the media.

in order to win its case the Us government will have to defeat the force 
of analysis represented in the conclusion of Judge hellerstein’s district 
Court ruling:
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Suppression	of	information	is	the	surest	way	to	cause	its	significance	
to grow and persist. Clarity and openness are the best antidotes, 
either to dispel criticism if not merited, or, if merited, to correct such 
errors	as	may	be	found.	The	fight	to	extend	freedom	has	never	been	
easy, and we are once again challenged, in iraq and afghanistan, by 
terrorists who engage in violence to intimidate our will and to force 
us	to	retreat.	Our	struggle	to	prevail	must	be	without	sacrificing	the	
transparency	and	accountability	of	government	and	military	officials.	
these are the values Foia was intended to advance, and they are 
at	the	very	heart	of	the	values	for	which	we	fight	in	Afghanistan	and	
iraq. there is a risk that the enemy will seize upon the publicity of the 
photographs and seek to use such publicity as a pretext for enlistments 
and violent acts. But the education and debate that such publicity will 
foster	will	strengthen	our	purpose	and,	by	enabling	such	deficiencies	
as may be perceived to be debated and corrected, show our strength 
as a vibrant and functioning democracy to be emulated.

in its most recent discussion of Foia, the supreme Court comment-
ed that ‘Foia is often explained as a means for citizens to know what 
“their Government is up to.” the sentiment is far from a conven-
ient	formalism.	It	defines	a	structural	necessity	in	a	real	democracy.’	
(Favish	541	US	at	171–2)	As	President	Bush	said,	we	fight	to	spread	
freedom so the freedoms of americans will be made more secure. it is 
in compliance with these principles, enunciated by both the president 
and the highest court in the land, that i order the government to 
produce the darby photographs that i have determined are respon-
sive and appropriately redacted.

(aCLU et al. v department of defense dC Us 2005)
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a posteriori after experience.
a priori Before experience.
absolutism, ethical the belief that moral and ethical values are always 

compulsory and true within all human communities and across the 
timeline of history. as a result protagonists of ethical absolutism can 
monopolize the idea of moral truth and legitimize and aggrandize the 
power of their culture over others.

accused the individual accused of a criminal offence and usually sitting 
in the dock of a criminal court. this person is also known as ‘the 
defendant’.

acquittal Based on a norman French word for a declaration of not guilty 
as the result of a criminal prosecution. sometimes a lexicographical 
distinction is made between the ideas of being found ‘innocent’ 
and being ‘acquitted’. this is based on the belief that some juries in 
england and wales will acquit because they are not convinced beyond 
reasonable doubt. the scottish legal system provides a middle-way 
verdict	of	‘not	proven’.	This	clearly	does	not	amount	to	an	affirmation	
of innocence. the ‘not guilty’ verdict can arise on the direction of the 
court, e.g. when a judge decides as a matter of law that there is no 
case to answer, or by the verdict of jury as the result of a full trial.

actus reus the guilty act in crime that can involve the conduct of the 
accused, the circumstances in which it has occurred, and the conse-
quences of the act.

adversarial a style of legal proceeding and advocacy. it is a feature of 
common law legal systems by which the parties to a dispute present 
evidence and argue their respective cases. the judge or tribunal’s role 
is to decide matters of law and apply the rules of evidence. it could be 
argued that this tradition is derived from the ancient/medieval ritual 
of trial by battle. adversarial systems are supposedly the opposite 
of inquisitorial – the civil law approach in Continental jurisdictions. 
however, the dichotomy is not as simple as it seems. on close analysis 
adversarial systems have inquisitorial dimensions and vice versa.
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advocate another word for the lawyer in court. in england and wales 
this	could	be	a	barrister	or	solicitor.	In	Scotland	‘advocate’	is	the	offi-
cial description of the representing lawyer. in the Usa lawyers are 
more popularly known as attorneys, whether as practitioners in court 
advocacy or lawyers who specialize in preparing litigation.

alienation a term frequently associated with marxist criticism of capi-
talism. people and societies are deprived of their intrinsic independ-
ence and control over their own lives. in essence it is the giving of 
oneself into the power of another.

alternative dispute resolution (ADR) this is an agreed method of 
resolving disputes outside the arena of legal litigation and can include 
conciliation, mediation or arbitration.

anarchism an anarchist society is one which is devoid of state infrastructure 
and power. the political philosophy of an anarchist regards the exercise 
of political power as an oppressive infringement of human freedom. 
anarchists believe that equality and freedom are achieved without any 
form of domination. the doctrine was the inspiration for terrorism in 
the late nineteenth and early twentieth centuries. anarchists would be 
responsible for political assassinations and indiscriminate bombings, 
including	the	detonation	of	the	first	‘car	bomb’	in	Wall	Street,	the	finan-
cial district of new York City’s Lower manhattan, on 16 september 
1920. thirty-eight people died and four hundred were injured by the 
device, which had been loaded onto a horse-drawn carriage.

appeal Challenging the result of a legal case to a higher court. Legal 
systems sometimes limit the grounds on which appeals can be raised. 
in other words, only procedural matters can be challenged, or any 
decision on the facts can only be appealed with the adducing of new 
evidence that the lower court had not received.

appellant the individual making an appeal. the opposite of the appel-
lant would be the respondant. in english and welsh Court of Criminal 
appeal cases the respondant is usually the Crown, which brings state 
prosecutions. however, there are situations when the Crown can be 
the appellant, e.g. when challenging lenient sentences.

appellate courts in the Us legal system, these courts review the deci-
sions of the trial courts, using a panel of judges to decide whether the 
court below made errors of law and whether those errors require the 
decisions to be reversed. if an appellate court agrees with the lower 
court decision, it affirms the judgment.

applicant the description of an individual in whose name a legal 
applying process is undertaken. this would be the situation where a 
person is applying for leave to appeal or making an application for 
judicial review.

Aquinasian natural law theory st thomas aquinas (1224–74) sought 
to integrate rationalist and religious approaches to natural law by 
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articulating four categories of legal authority: 1) eternal law – God’s 
rational guidance for all created things; 2) divine law – revealed in 
the scriptures; 3) natural law – discovered through human reason; 4) 
human law – the essence to be just: lex injusta non est lex – an unjust 
law is not law. 

Aristotelian law and ethics there is a purpose or goal of happiness 
common to all human beings. natural justice would be achieved by 
the attainment of a state of goodness. Conventional justice varies from 
state to state in the context of the history and imperatives of their 
respective societies. the ultimate meaning of all things can be under-
stood from an examination of their different ends. aristotle (384 to 
322 BCe) is famous for his lecture notes ‘the nicomachean ethics’, 
named after his son, in which he set out his theory of the Golden 
mean for moderate living and moral responsibility. By avoiding 
extremes we learn to discover what is morally right for us in each 
problematical situation. aristotle seemed to suggest that ethics was 
more of an approximate science determined by context.

ASBO an acronym standing in england and wales for ‘anti-social behav-
iour order’. introduced in the 1998 Crime and disorder act, it is a 
highly controversial method of effectively injuncting an individual from 
pursuing a course of conduct that is said to be ‘anti-social’. in a sense, 
it is a civil court order, but it has quasi-criminal implications. asBos 
are imposed by magistrates as a result of an application by the police 
and local authority. Breaching an asBo is a criminal offence. to this 
extent, asBos resemble the contempt of court powers available to the 
civil courts for breaching court orders. however, there is a civil rights 
debate that the criminal sanction on breaching a civil order effectively 
criminalizes people for conduct that does not amount to a crime. the 
measure was described in the media as a naming and shaming process 
to target juvenile/youth crime, but asBos are now increasingly being 
imposed against adults. islington council in London has used asBo 
procedures	to	combat	fly-posting.	Another	local	authority	imposed	an	
asBo on a woman for persistently feeding seagulls. 

authoritarian tendency a response of governments to ruthless tactics 
of global and extreme home-grown and global political groups 
prepared to use nihilistic suicide tactics in terrorist campaigns. this 
leads to a cycle of the breaking down of liberal and democratic tradi-
tions and laws, the attenuation of human rights, and the breach of 
international law through aggressive and militaristic foreign policies. 
A	reductionism	 in	understanding	 the	 conflicts	of	 the	world	 so	 that	
they are simply represented as a struggle between good and evil or 
‘the good guys and the bad guys’. authoritarianism is a doctrine that 
requires acceptance of an individual, institution or text as privileged 
guidance and power.
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bad conscience nietzsche coined the term after analysing the genealogy 
of morals in human history. he predated Freud in theorizing on the 
damage that a sense of guilt from frustrated instincts and inward self-
torture can have on an individual. Bad conscience can manifest itself 
through asceticism, self-denial as a way of existence and altruism, 
being helpful to other people for their own sakes. 

bias, ethical a preference in expression, communication and editing 
that interferes with ‘objective judgments’. Being economical with the 
truth (Lord armstrong at the australian Spycatcher hearings). Being 
economical with the actualité (alan Clark at the matrix Churchill 
trial). oscar wilde somewhat poignantly observed about the alleged 
objectivity of the critic as artist: ‘the man who sees both sides of a 
question is a man who sees absolutely nothing at all.’

binary oppositions derived from the writing of the French anthropol-
ogist Claude Lévi-strauss, who postulated that narratives are often 
shaped in terms of ‘binary oppositions’, e.g. virtue versus evil, good 
versus bad, or old versus young.

bona fide a Latin legal expression meaning acting in good faith and with 
good intentions.

bricolage a historical method of evaluating the process of cultural 
history	in	terms	of	choosing	to	absorb	and	reject	foreign/alien	influ-
ences.	The	process	is	regarded	as	a	creative	reception	of	influences.	
a term also used in postmodernism to mean a collage or recycling of 
previously copied cultural messages, icons and symbols so that the 
referentiality has constructed a new meaning.

carceral pertaining to imprisonment and penal punishment. a word 
associated with the discourse of twentieth-century philosopher michel 
Foucault.

case law pertaining to the law of precedent. in essence, case law is the 
body	of	court	decisions	that	apply	to	a	specific	legal	issue	or	concept.	
adversarial lawyers rely on law reports to support their arguments. 
they are looking for precedents where the facts are similar to the 
material circumstances constituting the case in dispute.

categorical imperative immanuel Kant’s argument for the existence of 
God was built around the idea that there is a central moral obligation 
to everyone’s being.

celebrocracy a word to denote the existence of an elite of celebrities 
who self-perpetuate their interests and power in nation-states and 
the globalized realm of market economics. it is contended they have 
become an elite that is dependent on the oxygen of media commu-
nication and at the same time wish to exercise controls to enhance 
profitable	representation.

certiorari an old-fashioned term for an english and welsh high Court 
order quashing the decision of a lower court or tribunal so that the 
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matter can be investigated by the Queen’s Bench division. in Latin 
certiorari means to be informed. this order can be used to correct legal 
errors, secure an impartial trial, nullify a court decision that is contrary 
to natural justice, challenge a court accused of acting beyond its powers 
(ultra vires) and review an excess of jurisdiction. as a result of Lord 
woolf ’s reforms into civil justice and his recommendations to make legal 
procedure more ‘user friendly’ a statutory instrument has abolished the 
Latin descriptions of certiorari and mandamus so that the three key higher 
court legal orders are now known as a quashing order (replacing certio-
rari), a mandatory order (replacing mandamus) and a prohibiting order 
(replacing prohibition). a number of Us state jurisdictions continue to 
use the original Latin terms in their procedures and jurisprudence.

cognitivism a view that it is possible to understand the absolute truth 
about things such as justice, right and wrong. this is a meta-ethical 
theory and many if not most cognitivists are moral realists in the 
sense that they believe that moral properties are part of the world and 
constitute real facts. immanuel Kant divided moral understanding 
between noumena and phenomena, with moral knowledge consti-
tuting pure noumenal (a priori) reason.

communism a development of marxism that envisages that common 
ownership of production, distribution and exchange will ensure the 
eradication of inequality and injustice. Land, factories, machinery 
and banks are nationalized or taken into social ownership.

communitarian ethics the idea that moral values are derived from 
consensus principles propagated by the community.

communitarianism political power is engaged to support the distri-
bution of shared values and social practices, where the paradigm 
is respect for and allegiance to community values rather than indi-
vidual autonomy. it is the ‘we’ rather than the ‘i’ in terms of subjec-
tivism, more respect for the plural pronoun rather than the single in 
politics.

contractarianism a social and political philosophy based on the idea 
of the social contract between civilians and their governments and 
thereby presuming a framework of agreed social civility.

convention in constitutional law, a generally accepted custom or an 
established rule.

convergence in media, the coming together of different technologies 
or organizations. in ethics and philosophy it can also represent the 
intertwining of religious, ideological and philosophical doctrines.

cult of the courtier developed by renaissance writer Baldassare 
Castiglione, whose Book of the Courtier	 defined	 the	 behaviour	 and	
expectations of the courtier in relationship to his prince. it is a mani-
festo for advancement and survival in an authoritarian environment 
and remains relevant to the contemporary media professional working 
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in corporations that are controlled and managed along authoritarian 
lines in an environment replete with totalitarian surveillance.

cultural chaos the academic discourse about the crisis of belief and 
ethics in a confusing world of moral, religious and ideological uncer-
tainty	and	relativism.	The	struggle	to	find	meaning	and	identity	 in	
a post-holocaust world of repetitive genocide and ethnic cleansing, 
where there is a doubt about the value of individual choice and conse-
quence. the British academic Brian mcnair published a book with 
the title Cultural Chaos (2006) in which he investigates journalism, 
news and power in a globalized world. he argues that the analytic 
focus of media/cultural studies and sociology should abandon the 
idea that the media materialize control and domination. in the 
twenty-first	 century,	 the	 greater	 scale	 of	 asymmetric	 global	 hyper-
media produces an emerging cultural chaos of ‘dissent, openness and 
diversity’. Fundamentally, mcnair is a theoretical optimist and wishes 
to challenge the reigning pessimism of evaluating media institutions 
and their content as cultural mechanisms for ‘closure, exclusivity and 
ideological homogeneity’.

cultural imperialism the domination of one culture by another through 
exposure and status.

cyber ethics the discourse on ethics in cyberspace, the virtual environ-
ment created by the links between computer users and systems.

cyclical notion of ethical chaos repetitive discourse in human history 
about a state of moral decline. in recent decades it has manifested itself 
in the terms ‘back to basics’, ‘moral mission statements’, descriptions of 
uncertainty and moral chaos, lack of respect for authority. nowadays 
it is sometimes blamed on postmodern relativism. in fourth-century 
athens, plato thought the city-state was doomed because of the ethical 
scepticism of the sophist philosophers. Certainly at the time of writing 
there is a growth in the idea that institutions and social groups should 
determine their ethical role in contemporary society.

damnum sine injuria a Latin legal expression describing the most 
damage and harmful conduct you can do before breaching the law. 
the literal translation is ‘damage without injury’.

Decalogue the ten Judeo-Christian commandments.
deconstruction the intellectual task of taking apart and breaking 

down media texts in order to achieve an understanding of how they 
communicate meaning.

deductive conclusion an argument derived from logical principles 
rather than observation and collection of evidence.

democracy Government by the people and for the people. it is direct 
when all citizens participate in the rule of any society and indirect or 
‘representative’ when power is delegated to elected representatives in 
a congress or parliamentary body. 
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deontological a philosophical term that concerns duty to absolute values 
and concepts. deontology is the science of duty or moral obligations. 
this is a normative moral theory judging an action by the properties 
of the action itself rather than its consequences. the duty is morally 
obligatory action.

descriptive ethics describing the moral choices that are made, and their 
circumstances.

dialectic approach a thesis or view is challenged by an antithesis or 
counterview leading to a synthesis or third view. a platonic method of 
discourse developed by Friedrich hegel and Karl marx. dialectics is 
derived from the Greek dialego, meaning to debate or discourse. 

difference principle in John rawls’s A Theory of Justice he argues that 
any social or economic inequality can only be tolerated on condition 
that	it	brings	the	greatest	benefits	to	the	most	disadvantaged.

discretion a process of judicial decision making that exercises a quasi-
legislative function by creating new law. discretion operates where 
there	is	no	clear	rule	of	law,	an	irresolvable	conflict	of	applicable	rules	
forcing judges to base their decisions on personal individual concep-
tions of right and wrong, and in the context of public policy or social 
interest.

dualism the doctrine that two different substances lie at the root of 
existence. these could be material, in the sense of the body, and spir-
itual, in the sense of the soul.

efficacy	 Efficiency	and	efficacy	 in	 law	and	ethics.	Asking	 the	question	
what is the capacity of a legal and ethical measure, structure or process 
to achieve the desired result.

egoism Being guided by self-interest, and the opposite of altruism, 
which is being guided by concern for other people and treating them 
as ends in themselves rather than as means for personal advancement 
and	self-gratification.

empirical approach depending on the gathering of sense experi-
ence as the foundation of knowledge and expression of argument. 
Knowledge is gained from sense experience that also includes experi-
mental	scientific	investigation.

empiricism, legal and ethical rejecting all judgments of value and 
only	taking	into	account	statements	that	are	objectively	verifiable.	An	
inductive process of reasoning that requires the empirical observa-
tion of facts and the formulation of a hypothesis that is then applied 
to the facts.

Enlightenment a cultural movement of the late seventeenth to early 
nineteenth centuries, when educated members of the intelligentsia 
in european countries perceived that they were engaged in a new 
way of judging nature and human society according to reason. the 
shadowy and dark world of tradition was metaphorically brought into 
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light through empirical study and a consideration of the rights of the 
individual.

epistemological Based on the construction of knowledge.
ethical imperialism the hegemony of one outlook and framework of 

ethics on foreign cultures through military and economic power.
ethicology the description of an academic approach to studying jour-

nalism and media communication by concentrating on the ethical 
process of decision making. the core of the subject is knowledge of 
ethics and morals in human communication and how they link in a 
more complex and comprehensive approach to media that takes into 
account history, politics and economics. the word is inspired by the 
French noun l’éthicologie and the work of professor pierre Fortin at 
Université du Québec à rimouski in Canada. 

eudaimonia aristotle’s concept, which could be the origin of the concept 
of the pursuit of happiness. this idea is that there is a supreme good 
for human beings in the context of natural law. Eudaimonia	is	a	flour-
ishing of harmonious virtues within an individual over the course of 
a lifetime.

ex parte Latin phrase referring to court applications where only one 
side is represented. this is common in relation to emergency english 
and welsh high Court applications for injunctions. the injunction 
may be granted, but usually on condition that it would be reviewed 
on the representation of the parties affected and not represented. 
the Us courts as a general rule do not permit the hearing of prior 
restraint applications without representation by the media party.

existentialist ethics Jean-paul sartre (1905–80) argued that ethically we 
are totally free to make ourselves. the individual cannot be derived 
from a notion of aristotelian purpose, Kantian rationalism or utili-
tarian equation on pain/pleasure teleology. morality depends on the 
freedom of choosing rather than on what is chosen. sartre and other 
existentialists acknowledged that the freedom to choose in desperate 
human circumstances can promise only a life of anguish, absurdity 
and despair.

Existenz a German word from the school of phenomenology and exis-
tentialism which denotes, according to Karl Jaspers, ‘the non-objective 
actuality of self-being, true self-hood, existential freedom, undeter-
mined moral decision, or the genuine and authentic self ’. 

fairness a critical multiplier in ethical evaluation, and similar to the 
notions of power and toleration. Fairness is a value that encompasses 
ideas of social and economic justice and equality. it is central to the 
twentieth-century american philosopher John rawls’s A Theory of 
Justice. most of the great philosophers have interpolated the idea of 
fairness with justice. aristotle stated that doing injustice is getting 
more than one ought and suffering injustice is getting less than one 
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ought. Justice was therefore equity. to do justly was simply to be fair. 
this is transcending the idea of luck and social status and undermines 
the trite contemporary proverb articulated by many people who exer-
cise power in the capitalist world that ‘life is unfair’. whilst positivists 
can rationally argue that you cannot derive an ought from an is, it is 
certainly possible to derive an is from an ought. to do unfairness is a 
choice and is not acquiescence to an obligation in nature.

false light a legal tort available in Us state jurisdictions where plaintiffs 
can seek damages for false and highly offensive media representa-
tions. it can be seen as a hybrid between libel and privacy, since the 
information must be false, published with reckless disregard for the 
truth or the knowledge that it was false (actuated by malice), but the 
information does not have to be defamatory. Unlike in privacy litiga-
tion, false light claimants can only obtain a remedy for publication 
that is inaccurate/untrue. the socio-political mischief of privacy law is 
that the remedy involves the suppression of the truth.

felicific calculus a political equation conjured by the philosopher 
Jeremy Bentham to measure the extent to which laws can promote 
pleasure and prevent pain. as a result, there would be a science of 
legislation so that the state could meaningfully predict the conse-
quences of new laws. the greatest happiness of the greatest number 
would be evaluated by the balancing of pleasure/good (riches, power, 
friendship, good reputation and benevolence) and pain/evil (priva-
tion, fear, enmity, bad reputation and malevolence). these factors 
would be measured according to purity, extent, duration, intensity, 
certainty, fecundity and propinquity.

feminist ethics the attempt to distinguish a feminist discourse on ethics 
that	is	capable	of	identifying	specific	female	virtues.	The	criticism	of	
the ethical patriarchy that can be said to view women as intuitive, 
irrational,	 gentle,	passive,	 selfless	 and	 sympathetic.	As	 a	 result,	 the	
discourse	of	politics	and	ethics	confines	a	moral	role	for	women	in	the	
domestic	sphere.	Martha	Nussbaum	argues	that	men	fictionalize	elab-
orate systems of ethical belief to impose on others, including women. 
Mary	Wollstonecraft	 (1759–97)	 wrote	 that	 the	 definition	 of	 female	
nature is an ideological construct whose objective is to legitimize male 
supremacy in the public sphere. 

fetishizing a process of taking a principle, idea, object or person and 
irrationally reverencing and overvaluing it. By paying the object 
too much undue respect it takes on imagined spiritual and magical 
properties. 

formalism moral philosophy should be concerned with the purely 
formal characteristics of values that are prescriptive, overriding and 
universalizable.	There	must	be	a	 specific	recommendation	directed	
at the self and others on how to act in certain circumstances. the 
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moral	judgment	must	take	precedent	when	in	conflict	with	any	other	
recommendation. the moral judgment must also apply to all similar 
cases.

fortuna a concept developed in machiavelli’s writing which is an accept-
ance of the reality of a world in which the fate of the individual is as 
much determined by the actions of others and the fortunes of the 
state as by the exercise of human free will.

freedom, negative and positive negative freedom is freedom from inter-
ference; positive freedom is the right to pursue ideals and interests; 
or ‘freedom from’ and ‘freedom to’. thomas hobbes supported the 
concept of negative freedom, so his version of liberty was the applica-
tion of rule of law to enable people to live together in peace, with law 
being a necessary evil and restraint on individual freedom. 

gate keepers individuals and media organizations in a position of 
power to determine what will be printed, broadcast, produced and 
consumed in the mass media. the exercise of power is the practice 
and activity that determines the ethical relationship between commu-
nicators and their audiences.

Golden Mean aristotle’s belief that to achieve happiness, people must 
act moderately, and so strive for the mean between two extremes. 
therefore, the right action lies between two extremes and this means 
that in certain circumstances to act moderately is not necessarily 
making judgments in reference to the Golden mean. 

hedonism happiness is the only good normative value, or happiness is 
pleasure	with	the	absence	of	pain.	Jeremy	Bentham	used	these	defini-
tions to found his hedonic theory of utilitarianism.

hegemony a theory of ideology as ideas, beliefs and values established 
by the dominant culture in society or in the global context of the 
world.

higher pleasure John stuart mill argued that higher pleasures, i.e. intel-
lectual pursuits such as reading philosophy or literature had more 
value than ‘lower pleasures’ such as gastronomic and sexual desire 
or the pleasures of the body. the exercise of the creative imagina-
tion, thoughts and feelings contributed more to individual and social 
happiness. 

historicist analysing the idea that historical texts are constructed and 
determined by the social and cultural context of their time.

Hobbesian ethics surrendering to the imperatives of absolute power 
in order to live in a society with order and to ward away the impact 
of	 selfish	and	egoistic	human	nature	 in	a	 life	 that	 is	 ‘solitary,	poor,	
nasty, brutish and short’. the political philosophy of thomas hobbes 
(1588–1679). the authoritarian dimension of contractarian ethics.

humanitas a German philosophical concept derived from the Latin 
word used by Kant, husserl, heidegger, Jaspers, arendt and other 
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thinkers and writers. arendt said that humanitas was public space and 
spiritual realm for the individual. it is the valid human personality 
that never leaves the man or woman. Humanitas is achieved by an 
individual venturing life and personality into the public realm of 
human society.

idealism a system of belief where reality is dependent on mental 
consciousness.

ideology a collection of attitudes, values and beliefs held by a group 
of people. marx believed that social being determined conscious-
ness.	If	all	ideologies	are	reflections	of	social	existence,	then	it	follows	
that politics, science, religion, art and morality are representations of 
ideology.

imperative a conception that regards law as a body of commands, orders 
or	coercive	actions	from	specific,	powerful	persons	or	organizations	
in society. imperative positivism in jurisprudence has been advanced 
by Jeremy Bentham and John austin, who saw law as a set of general 
commands of the sovereign power backed by the threat of actions, 
and by hans Kelsen, who saw law as a system of conditional directives 
(primary	norms)	obliging	officials	to	apply	sanctions.

inductive approach a method of reasoning and argument based 
on setting up conclusions as the result of gathering evidence to 
support them.

intuitionism a meta-ethical theory situated in cognitivism. our under-
standing of right and wrong is derived from intuition rather than 
from the exercise of reason or experience of senses.

Jaspersian ethics the ethical philosophy of Karl Jaspers (1883–1969), 
who posited an existential equilibrium or humanitas that can be 
achieved by seeking courage without self-deception, personal respon-
sibility for the consequences of actions, respect for the personal 
freedom and self-realization of the other, the avoidance of exploita-
tion, and intellectual integrity and open-mindedness.

Kantian ethics Based on the deontological teachings and writings of 
immanuel Kant (1724–1804). human motive is more important than 
obeisance to law on the basis of obligation. he originated the concept 
of the categorical imperative: ‘act only on that maxim whereby thou 
canst at the same time will that it should become a universal law.’

lex injusta non est lex the maxim of st thomas aquinas that an unjust 
law is not God’s law and therefore no law at all.

liberalism a political doctrine that prioritizes individual freedom, but 
not necessarily to the extent of absolute power of the individual over 
the ‘other’.

libertarian	 Giving	priority	to	the	concept	of	liberty	or	the	specification,	
attainment and protection of basic freedoms. Libertarianism stresses 
free choice and opposes constraints on free choice imposed by political 
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institutions. the individual is to be given unrestricted scope for action 
without any institutional restraints by state government.

liminality a concept in social anthropology where a social/cultural 
media event shifts the ground of consensus and public opinion in 
terms of ethical values.

Locke’s ethics John Locke (1632–1704) argued for the rule of law so 
that no one ought harm another in his life, health, liberty or posses-
sion. equal treatment before the law and due process in the applica-
tion of the law. the foundation of a democratic and representative 
social contract.

mandamus the literal meaning of this Latin word is ‘we command’. it 
relates to a category of Queen’s Bench divisional court orders that 
directs a person or body to perform a legal duty. it is used to enforce 
administrative duties by local authorities, or legal duties by lower 
courts such as tribunals and magistrates’ courts. the word for or 
description of this court order has been changed from ‘an order of 
mandamus’ to ‘a mandatory order’.

Marxian ethics the idea of fairness and justice being privileged over 
materialistic and class-based deprivation. Challenging the deperson-
alizing	of	human	relations	by	the	dynamics	of	the	profit	motive	and	
unbridled capitalism. Basing morality on human values rather than 
machine values. Karl marx (1818–83) offered a ground of ethical 
philosophy as well as the political philosophy that carries his name, 
marxism.

materialism Constructing the nature of being and existence according 
to the idea that reality is material rather than idealistic, a creation of 
the mind. dialectical materialism and historical materialism in marxist 
theory are based on the assumption that there are ongoing associa-
tions and contradictions between various social, technical, economic 
and political phenomena that determine the historical development 
of society.

maxim essential to immanuel Kant’s moral theory. these are principles 
that guide individual choices and explain the moral duties and obli-
gations determining right or wrong behaviour. maxims are morally 
acceptable only if everyone can live by them.

maximum principle in John rawls’s theory this is the idea that human 
society should maximize the minimum, which is the option in political 
economics that gives people the best deal in the worst case.

McDonaldization an analogous term that takes the brand name of a 
US	global	 fast-food	corporation	and	attempts	 to	define	 the	 idea	of	
formal rationality, weber’s The Iron Cage and alienation. the mara-
thon mcLibel case is an ideal narrative focus of the struggle by two 
individual and apparently disempowered civil rights activists against 
an attempt by corporate power to silence their campaign of criticism. 
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a discourse on The McDonaldization of Society is the title of a seminal 
book on the subject by George ritzer (California: pine Forge press, 
2000).

media ethicism studying the belief systems, moral doctrines and 
ideology of media communicators.

media jurisprudence studying the process and history of making 
media laws.

mens rea the mental element in criminal behaviour often determining 
the nature of intent in criminal law.

meta-ethics examining the claims made in normative ethics. producing 
theories about the nature of ethical language. an approach pioneered 
by the scottish philosopher david hume (1711–76), who questioned 
whether moral knowledge has any validity. By studying the meaning, 
function and certainty of moral language (meta-ethics) he concluded 
that logic and reason cannot prove the truth of moral beliefs. it is not 
possible to prove moral beliefs by using logic and it is not possible to 
prove moral propositions by multiplying the assertion of facts. if moral 
knowledge cannot be established from empirical observations, then 
utilitarianism	can	be	neither	scientific	nor	provable.	Ethics	are,	there-
fore, psychological rather than logical or empirical things. as a result 
of his writing meta-ethics is a distinct branch of ethical philosophy 
which debates whether morality is objective or subjective and whether 
there can be knowledge of right and wrong, or good and bad.

metaphysics Branch of philosophy which explores the structures of 
reality	by	looking	at	first	principles	such	as	being,	substance,	space,	
time and causality.

minimum content theory a convenient compromise between natural 
law and legal positivism advanced by h.L.a. hart, who recognized 
that	morality	can	be	objectively	identified	and	empirically	analysed	to	
assist in the survival of human society. these basic principles include 
protection of life, property and promises.

moral panic an intense and potentially irrational debate in the media 
in response to the behaviour of an individual or group of people, or a 
social event that challenges the dominant hegemonic ideology of any 
given society.

moral realism a meta-ethical theory that moral knowledge and moral 
values are part of existence and the real world. ‘Good’ and ‘bad’ 
are values that can be ascribed to situations and people. ‘right’ and 
‘wrong’ are values that can be ascribed to actions. as a result, if moral 
values/properties can be true or false, there must be moral facts.

moral relativism (also ethical relativism) the recognition that there 
will always be a wide variety of ethical beliefs and practices existing 
between cultures, subcultures, nations, classes and tribes and across 
the timeline of history. this is a meta-ethical theory which focuses 
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on the idea that moral values are the constructions of human society. 
Consequently, media ethics – whether publications are right or wrong 
– will be relative to the contextual culture and society. there can be 
no truth about media ethics which is morally independent of the 
cultural and social context.

natural law the philosophy of law and ethics that assumes that law and 
moral rules are a social necessity based on the moral perceptions of 
rational persons. any law which violates certain moral codes is not real 
law and lacks validity. human law is therefore derived from certain 
universal principles, discoverable through reason or revelation. these 
are eternal, immutable and ultimately based on the nature of human 
beings. practical reason has been laid down by God and can be recog-
nized from the facts of human nature and the physical world around 
us. islamic law is a natural law doctrine.

neo-conservatism a Us political ideology emanating from University of 
Chicago political studies inspired by the academic Leo strauss. it is 
said to be the antithesis of twentieth-century liberalism. it condemns 
the destructive force of liberal individualism for inevitably leading to 
nihilism, a world where nothing is true and everything is permitted.

new Aristotelianism an attempt to leave the internecine and proverbial 
warfare between deontologists and utilitarians and investigate issues 
of community, moral health and welfare. this move from individu-
alism and private moral dilemmas to discuss the people we ought to be 
is known as ‘virtue theory’ and has been advanced by the philosopher 
alasdair macintyre and others. he argues that instead of following 
Classical, renaissance, enlightenment, modernist and postmodernist 
debates	that	deracinate	the	certainties	and	confidence	in	subjectivist	
and objectivist moral values, we should recognize the unstoppable 
communitarian tradition of human society. hope lies in aristotle’s 
central idea that people should be habituated into good dispositions 
towards each other so that moral behaviour becomes instinctive rather 
then determined by systems of ethical doctrine.

new natural law in the twentieth century the inadequacies of positivist 
jurisprudence and criminology resulted in a retrieval of natural 
concepts from Classicism in order to provide answers in a world that 
was experiencing a general decline of social and economic stability. 
there was an overwhelming expansion of the role of the state in 
the private lives of citizens through the legislation of behaviour in 
domestic and public space; the development of nihilistic weapons of 
mass destruction and the use of war to solve disputes in the global 
context;	a	collapse	in	confidence	in	the	empirical	sciences	for	deter-
mining and resolving the problems of the human condition.

nihilism this is a meta-ethical theory which argues that morality is a 
fiction	and/or	deception	because	there	are	no	moral	facts	or	values.	
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the approach is associated with the thinking of Friedrich nietzsche 
and his book On the Genealogy of Morality. nihilism is a non-cognitivist 
theory.

non-cognitivism a meta-ethical theory that argues that there can be no 
ethical knowledge because morals are not capable of being true or 
false. they are simply emotional and attitudinal concepts. they are 
values and not facts. at most, moral concepts are prescriptions on 
how to behave.

normative ethics evaluating whether an action should be considered 
good or bad, right or wrong. the ‘ought’ rather than the ‘is’ of ethics.

noumenal apprehended by intellectual being. an imagined experi-
ence as opposed to a material experience. a thing in itself pertaining 
to the mind rather than a physical action or sensation pertaining to 
phenomena or the body.

obiter dicta Legal comments made by a judge in a precedent that are by 
the way and do not arise from the reason for the decision. the Latin 
literally means ‘sayings by the way’.

obligation the legal philosopher h.L.a. hart argued for a distinction 
between ‘being obliged’ to act or forbear and being ‘under an obliga-
tion’ to act or forbear. the former involves being motivated by the 
fear of sanction and the latter involves an internal and external moti-
vation to act from a sense of moral duty. his approach is primarily 
Kantian.

ontological Based on a construction of being or existence. a more purist 
philosophical position predicates ontological as arguing for the exist-
ence of God without empirical evidence to support it.

phenomenology the study and branch of knowledge concentrating on 
the experience of life rather than existence. the exteriority rather 
than the interiority of being.

Platonic ethics the idea of good and justice is an absolute thing in 
itself, having qualities of truth and reality that are higher than those 
of positive law. positive law is a mere shadow of real justice, hence 
the philosophical parable of the shadow and the cave. this truth is 
anterior, a priori before monotheistic and polytheistic deity. Law and 
ethics must constantly strive to represent the absolute idea of justice, 
and ideal justice can only be achieved in the ideal state that is ruled 
by philosopher kings, who, through education, are the only people in 
society capable of understanding the absolute idea of justice. 

plurality or plural opinion in Us law this constitutes a legal opinion 
held by more justices on an appeal panel than any other opinion. 
however, the sum total of justices supporting the opinion does not 
constitute a majority. as a result, the case law lacks the potency of 
precedent.	However,	it	is	legally	more	influential	than	the	equivalent	
obiter dicta of dissenting judges in an english and welsh ruling.

D
ow

nl
oa

de
d 

by
 [

Sa
ud

i D
ig

ita
l L

ib
ra

ry
] 

at
 0

6:
59

 1
3 

N
ov

em
be

r 
20

13
 



446

GLossarY

policy a statement of a social goal aimed at improving the welfare of 
people in society. this may be pursued even when it leads to the 
restriction of individual rights. the jurisprudential theorist ronald 
dworkin distinguished between policy and principle and the need 
for justice and fairness in maintaining a balance between these two 
concepts.

politics, applied ethics the argument that, given the conceptual inad-
equacies of absolutism and relativism, in the end ethics is merely a 
political discourse on rights and wrongs in the context of society, 
culture and time predicated by the power relationship between indi-
viduals. it can also be argued that the moral conundrums of humanity 
pivot on the same issues and consider similar dilemmas, whether you 
analyse human choice in terms of private or public space.

positivism an approach that only recognizes positive facts and observ-
able phenomena. the idea is that every intelligible proposition can 
be	 verified	 or	 falsified	 using	 scientific	 analysis.	 In	media	 jurispru-
dence	positivism	involves:	1)	law	defined	as	command	of	the	sover-
eign power; 2) a conceptual and analytical study of law as it is; 3) 
a theory of judicial process in which correct decisions are deduced 
from understanding the relevant legal rules and the facts of a case; 4) 
no necessary connection between law as it is and law as it ought to be; 
5) moral judgements not able to be established by rational argument, 
evidence or proof; 6) an unconditional obligation to obey the law, 
whatever the content.

post-Marxist critical theory twentieth-century thinkers emphasize 
that personal morality is in fact a political conceit and construction 
and there is very little of individual moral autonomy and authen-
ticity. antonio Gramsci (1891–1937) argued that capitalist classes and 
governments control populations by persuading them that polit-
ical and economic establishments are natural and commonsensical. 
ideological superstructures such as media, churches, schools and 
families manufacture the consent of ordinary people in their own 
oppression. herbert marcuse (1898–1979) argued that capitalism 
makes people see themselves as one-dimensional isolated consumers 
with false needs and controlled by closed forms of discourse. ideology 
is secreted in societies as the very element and atmosphere indispen-
sable to their historical respiration and life. roland Barthes (1915–80) 
said that those who control the dominant discourse in any society 
determine moral views of reality, a process of naturalizing the idea of 
common sense. michel Foucault (1926–84) discussed in Discipline and 
Punish how ethical dissenters are categorized as mad or irrational so 
that critical discourse on morality is marginalized and disempowered. 
human knowledge is an ideological construct used by the powerful 
to oppress the weak.
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postmodernism a rejection of the modernist concepts of a self-conscious, 
authentic and creative being or the Cartesian ego. the rejection of 
grand theory narratives in ethics. the fragmentation of belief and 
ideas so that it is no longer possible to rely on descartes when he said 
cogito ergo sum (i think, therefore i am). the idea that the world can 
only be explained by appreciating the role of language and symbols. 
it can be argued that postmodernist ethics is the road to accelerated 
disillusion and uncertainty. if ethics cannot be epistemological, are 
beyond	empirical	verification,	cannot	be	guaranteed	by	logic,	then	they	
become pseudo-propositions. ethical knowledge becomes a tautology. 
in the nineteenth century Friedrich nietzsche (1844–1900) had chal-
lenged the legitimacy of metaphysics and criticized the attempts by 
philosophers to provide a rational foundation for morals.

power the key multiplier in the ethical relationship between human 
beings.

power of nightmares a discourse advanced by writers and academics 
such as adam Curtis (the writer and producer of a three-part BBC 
television series bearing the same name and broadcast in 2004) that 
democratic politicians in the west are increasingly using fear and an 
exaggerated threat of global terrorism to enhance and aggrandize 
their power, instead of advancing the promise of building a better 
world in the post-Cold war, 9/11 era.

practical ethics a dimension of ethical philosophy concentrating on 
debating whether an action in real life is right or wrong. this is also 
known	as	 ‘applied	ethics’.	Obviously,	 in	the	field	of	communication	
that would be the debate about the morality of speech and publica-
tion in social situations.

prima facie Meaning	on	the	face	of	it,	or	at	a	first	viewing.	A	Latin	legal	
expression normally used in the context of a criminal case where 
the police and prosecuting authorities need prima facie evidence of 
a criminal offence in order to start an enquiry. w.d. ross described 
‘prima	facie	duties’	as	those	we	ought	to	perform	unless	they	conflict	
with something more important.

principle a statement or proposition which describes the rights indi-
viduals	may	hold	apart	 from	those	which	are	 specified	 in	 the	 legal	
rules of a community.

public/private space a theory in ethics that there is a different scale and 
moral dynamic when evaluating the ethical outlook in the private and 
public arenas of social being. private ethical space involves greater 
adherence to natural and absolutist values, whereas public ethical 
space	involves	greater	flexibility	in	the	application	of	a	relativist	and	
morally consequentialist approach to decision making. it can be 
argued that the state hypocritically applies morally consequentialist 
policies but demands private absolutist standards from journalists in 
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their coverage of the polity. Journalists must abide by private ethical 
doctrine in their public behaviour and communication. this could be 
seen as the price they pay for condemning, ridiculing and criticizing 
the public conduct of politicians according to private ethical values.

qualitative altruism John stuart mill’s attempt to attenuate the utilitari-
anism of Jeremy Bentham with an antidote to quantitative hedonism 
by	 refining	 utilitarian	 theory	 to	 maximize	 the	 value	 of	 individual	
liberty, evaluate justice in terms of a harm principle, acknowledge 
social	goals,	but	define	utility	as	qualitative	altruism.

radical Islamism a genre of radical religious politics articulated by the 
egyptian sayed Kotb and based on the idea that Us liberal democ-
racy is a decadent, imperialist and perverted doctrine centred on 
vulgarity,	corruption,	selfishness,	lustful	materialism	and	immodesty.	
his writing and activism in egypt inspired the islamic Brotherhood 
and later informed the ideology of ayman Zawahiri, osama Bin 
Laden and al Qaeda.

ratio decidendi in the law of precedent, the part of a court’s ruling that 
sets out the reason(s) for the decision. the point of law that decides 
the case in the light of the material facts and constitutes the reason 
for the court ruling.

rationalism the theory of knowledge rooted in the actions of the human 
mind. rationality is the ability to use one’s reason or mental faculties 
generally to evaluate alternative courses or action.

realism, ethical the belief that there are ethical and moral rules that 
represent a true genre of human knowledge. also a philosophical 
approach which emphasizes objectivity over sentiment and idealism 
in the investigation of phenomena. the perception of phenomena is 
an experience of objective things independent of private sense data.

realpolitik politics based on pragmatics rather than ideological and 
moral considerations. emphasizing the practical over the idealistic. 
the Us secretary of state during the nixon administration, dr henry 
Kissinger, was regarded as an amoral pragmatist in his advancement 
of Us foreign policy.

realreligiosity adapted by the author from realpolitik to introduce the 
concept that an understanding of ethics and moral thinking necessi-
tates	an	acknowledgment	of	the	practical	influence	and	pervasiveness	
of traditional religions in the belief systems of people in contempo-
rary society.

Renaissance a period of history between the fourteenth and seven-
teenth centuries during which european people perceived them-
selves as absorbing and reviving the art and literature of Classical 
antiquity.

ressentiment in Genealogy of Morality Friedrich nietzsche wrote about 
the power and strength of resentment experienced by the oppressed. 
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the French word ‘ressentiment’ means an imaginary revenge visited 
upon	the	powerful	by	the	powerless	as	their	idealistic	way	of	fighting	
oppression.

restorative justice a theory of punishment that advocates restoring the 
just order of relationships that have been disrupted by the commit-
ting of a crime. it is welfarist rather than retributivist and supports 
the idea of criminals meeting their victims to apologize and give 
emotional restitution. it is an alternative to prison/carceral methods 
of	punishment	and	has	 its	most	practical	application	 in	the	field	of	
youth justice and petty or property crime.

Spinozan ethics ethics is a setting of values within a determinist and 
relativist world so that the individual will only know real happiness 
when prepared to accept the limits of human power. Based on the 
writing of philosopher Baruch spinoza (1632–77).

sprezzatura Careless grace or studied nonchalance cultivated by courtiers 
in the renaissance age.

stare decisis Latin name for the doctrine of precedent. Let what is 
decided stand.

strict liability an important concept in criminal law where liability can 
be proved without the need to demonstrate mens rea. the term is 
critical to understanding media contempt in the 1981 Contempt of 
Court act. intention is not a relevant consideration. the fact that the 
editor and journalists did not mean to publish something that created 
a substantial risk of serious prejudice would not be considered by 
the court. however, the court would have to be convinced beyond 
reasonable doubt that the editor and publication had been respon-
sible for the actus reus.

teleological a philosophical term meaning a course of conduct based on 
goals,	ends	or	final	causes.	An	action	is	judged	ethically	on	its	conse-
quences. similar to utilitarianism.

toleration, ethical an ethical attitude to wrongdoing by individuals 
whose behaviour and even existence generates disapproval or chas-
tisement. extended in the new testament doctrine of the Christian 
faith that the individual should love his/her enemy. it is recognized 
that peace and harmony within and without human communities can 
be dependent on a willingness to forgive people whose words and 
actions have resulted in emotional and/or physical harm. toleration 
and forgiveness are the antidotes to hatred and bitterness. toleration 
is a quality that can be both utilitarian and Kantian.

tort a civil wrong in law resolved by litigation, as opposed to a crime 
against the state, resolved by criminal prosecution.

universalism, ethical the belief that there are moral/ethical rules and 
values that are universal throughout all human communities and the 
history of humanity.
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utilitarianism Basing a judgment on predicted results. in the ethical 
context evaluating the consequences from the point of view of the 
greatest good for the greatest number of people. Utilitarianism is a 
goal-based approach to the problems of justice in the distribution 
of	 the	 benefits	 and	 burdens	 of	 society.	 It	 gives	 precedence	 to	 the	
advancement of the collective good or welfare, even if this requires 
extinguishing the political rights and liberties of the individual. in 
america some teachers of philosophy describe utilitarianism as a tele-
ological doctrine of ethics.

veil of ignorance in the theory of John rawls, this is the experiment 
conducted by human society in which people choose not to know 
what their position in that society will be. rawls uses the metaphor 
of the concealing veil. therefore our original position in this society 
would be ignorance of our place and position.

virtù strength or loyalty of will to publicly serve the state. the virtue 
of public service, an idea discoursed heavily by niccolò machiavelli 
in his books. the exercise of prowess on the part of a ruler in order 
to serve the interests of the state – and this may involve ruthless and 
effective deployment of violence and bloodshed. this means that the 
amoral or immoral can be deployed in exceptional circumstances to 
ensure the survival and security of the state.

virtue/virtuous ethics Judging morality according to the value of the 
person rather than the action. By deciding on a virtuous being and 
then practising virtue in terms of action, the good life may be lived. 
this approach is regarded as aristotelian. the doctrine focuses on 
the cumulative harmony of an individual’s morally good traits and 
involves experiencing desires and emotions well at the right times, 
towards the right people, with the right motive and in the right way, 
rather than badly. the purpose of virtue theory in ethics is to answer 
the question ‘what is the good person?’ rather than ‘what should 
i do in order to lead the good life?’ an action would therefore be 
judged as right or wrong if it can be determined as an action which a 
virtuous person would do.

voir dire in the Us system voir dires are detailed court investigations of 
the jury panel by prosecutors and defenders/plaintiffs and claimants 
in order to decide the composition of the jury trying the case/action. 
in england and wales the term is understood as a ‘trial within a trial’ 
and is usually a hearing heard in the absence of the jury to decide the 
admissibility of evidence.
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