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INTRODUCTORY NOTE

The 92 articles in the sixth instalment of the Encyclopedia of Public International Law are
devoted to regional organizations, regional cooperation and regional problems. A number of
articles which relate to several subject areas are included elsewhere in the most appropriate
instalment. Thus, decisions of international tribunals on regional disputes (e.g. the Arbitral
Award of 1906 Case (Honduras v. Nicaragua)) are dealt with in Instalment 2, historical regional
questions (see the History of the Law of Nations: Regional Developments articles) in Instalment
7 and geographical issues (e.g. Aaland Islands) in Instalment 12.

To facilitate the use of the Encyclopedia, two kinds of cross-references are used. Arrow-
marked cross-references in the articles themselves refer :o other entries, and are generally
inserted at the first relevant point in an article (e.g. The case was submitted to the
— International Court of Justice). For other topics for which a separate entry might be expected
but which are discussed elsewhere or under a heading which does not immediately suggest itself,
the title of the topic appears in the alphabetical sequence of articles with a cross-reference to the
article where it is discussed (e.g. INQUIRY see Fact-Finding and Inquiry).

At the end of each instalment there is an updated list of articles for the entire Encyclopedia.
Articles which have already appeared have a number in brackets identifying the instalment in
which they may be found.

The manuscripts for this instalment were finalized in January 1983.
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AMERICAN-CANADIAN
BOUNDARY DISPUTES AND
COOPERATION

The United States-Canadian boundary, which
extends over 8000 kilometres (5500 miles), is not
only one of the longest in the world but also one
of the most remarkable. It is open, undefended,
and the disputes to which it has given rise over
the last two centuries have invariably been settled
Settle-
ment of Disputes). The history behind the gradual
emergence of the present day boundary and the
resolution of subsequent conflicts over it both
testify impressively to the high degree of trans-

peacefully (— Boundaries; — Peaceful

frontier cooperation between the two countries.
In many ways, therefore, the procedures so suc-
cessfully employed for the prevention and settle-
ment of United States-Canadian boundary disputes
would recommend themselves as a model for the
management of international boundary relations
elsewhere.

The transcontinental boundary between the
United States and Canada was shaped funda-
mentally in three stages: by the Paris Peace
Treaty of September 3, 1783 (CTS, Vol. 48, p.
487) which laid down the basic boundary line
from the Bay of Fundy to the Lake of the Woods;
the Convention of October 20, 1818 (CTS, Vol.
69, p. 293) which carried the line further westward
along the 49th parallel to the summit of the
Rocky Mountains; and the Treaty of Oregon of
June 15, 1846 (CTS, Vol. 100, p. 39) in which
Great Britain and the United States agreed to a
continuation of the boundary along the 49th
parallel all the way to the western edge of the
continent. While the 1818 and 1846 instruments
with one exception have not given rise to any
significant boundary disputes owing to the very
nature of the demarcation line adopted, the Peace
Treaty of 1783 left a legacy of multiple boundary
issues, some of which still await resolution. This
was principally the consequence of the fact that

the treaty negotiators had laid down boundary
lines through a country which, if at all, had been
surveyed and mapped only inadequately.

The first such dispute to arise concerned the
exact location of the St. Croix River in today’s
New Brunswick/Maine border area. The river was
a crucial element in the boundary line stipulated
by the treaty in that it both formed part of the
eastern United States boundary and served as a
basis for the determination of that country’s
northern frontier. In 1794, as the two sides failed
to reach agreement on which river was meant by
“St. Croix”, Britain and the United States under-
took to submit the dispute to a — mixed com-
mission, which pronounced upon the issue in
1798. The 1794 — Jay Treaty thus marks the
revival in modern times of international — arbi-
tration and the beginning of a pattern of amicable
settlements of boundary disputes between the
United States and its northern neighbour.

Closely related to the initial uncertainty as to
the location of the St. Croix River was the con-
troversy over which country had title to the
islands in Passaquamoddy Bay and the Bay of
Fundy. Under the terms of the Treaty of Ghent of
December 24, 1814 (CTS, Vol. 63, p. 421) which
terminated the War of 1812, resolution of this
issue was entrusted to another mixed commission,
this time a two-member board of arbitration. The
Treaty, which reconfirmed the 1783 boundary in
language identical to that of the 1783 Paris Peace
Treaty, provided for two additional commissions
charged respectively with tracing the boundary
from the St. Croix to the St. Lawrence Rivers,
and from there through the Great Lakes to the
Lake of the Woods.

In 1817 the first commission rendered its
decision and awarded Moore, Dudley and Fre-
derick Islands to the United States, while all other
islands in Passaquamoddy Bay and the island of
Grand Manan in the Bay of Fundy were adjudged
to be British. However, no determination of the
water boundary was made, as the arbitrators held
their
reference. Instead, the boundary in the Bay of

this question to be outside terms of

Fundy was eventually determined by agreement
in 1910 and 1925.

The second commission was less successful. It
failed to reach agreement as to what constituted
the ‘‘watershed” straight to the north of the
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source of the St. Croix River to which the Paris
Peace Treaty had referred. It thereby also failed
to identify a key — demarcation line. Con-
sequently, the issue was submitted to arbitration
by the King of the Netherlands in 1827. The
arbitrator found the applicable treaty provisions
irrelevant in that they reflected faulty assumptions
about the geography of the area concerned. Ac-
cordingly, in 1831 he decided ex proprio motu in
favour of a ‘“line of convenience”, which the
United States rejected upon grounds of excés de
pouvoir (— Judicial and Arbitral Decisions: Val-
idity and Nullity). The northeastern boundary
question was therefore not settled until August 9,
1842 when in the Webster-Ashburn Treaty (CTS,
Vol. 93, p. 415) the United States accepted as a
compromise a boundary line less favourable than
the one to which she would have been entitled
under the 1831 award.

Most of the boundary the third commission was
mandated to trace was to run over water, ‘‘in the
middle of the lakes™ as well as their connecting
waters and communications. While use of the
equidistance principle for determining the boun-
dary in the lakes was uncontroversial, its exten-
sion to rivers and channels was challenged upon
the ground that it tended to locate many navig-
able channels in Canadian territory. The Com-
mission therefore adopted the American-
proposed thalweg method for establishing river
boundaries. The only points of disagreement in-
volved the question of sovereignty over St.
George’s Island — located between Lakes Huron
and Superior —and the course of the boundary
between Lake Superior and the Lake of the
Woods. Both issues were settled in the Webster-
Ashburn Treaty which awarded the island to the
United States.

While all significant disputes over the north-
eastern boundary were thus resolved, a major
controversy was soon to arise over the exact
configuration of the boundary in the far west. The
49th parallel, which under the Treaty of Oregon
of 1846 had become the boundary in the west, was
not extended across Vancouver Island so as to
avoid splitting the island in two. Instead, the
boundary was to circle the island southward in
“the middle of the channel which separates the
continent from Vancouver Island™. As there were
two possible channels - Haro anc’ Rosario — with a

number of islands in between and no understand-
ing could be reached as to which was to be
designated the boundary, the matter was sub-
mitted in 1871 to arbitration by the German
Emperor. In his award of 1872 the arbitrator
relied strongly upon the parties’ intention to make
special allowance for the location of Vancouver
Island and consequently chose Haro Strait - the
more westerly channel —representing the least
deviation from the basic 49th parallel boundary
line.

The last major dispute involving a land boun-
dary arose over the boundary of the Alaskan
panhandle. In yet another instance of laying down
a ‘“paper boundary”, the 1825 Russo-British
Treaty sought to define the boundary between the
British and the Russian North American posses-
sions. The somewhat ambiguous language of its
boundary provisions was incorporated into the
1867 Treaty between the United States and Rus-
sia by which the latter ceded all its North Ameri-
can territories and dominions to the former. With
the discovery of gold in Alaska, the difficulty in
applying the treaties’ boundary criteria to an
exceedingly complex coast line became acute. The
question was whether under the 1825 and 1867
Treaties the United States had acquired an un-
broken strip of coast north of latitude 54°40’ or
whether the strip was broken by Canadian terri-
tory at the head of certain coastal indentations. A
joint United States-British survey of the boundary
line succeeded merely in establishing a temporary
— modus vivendi. Finally, in 1903 the Govern-
ments agreed to submit the question of the mean-
ing and application of the relevant treaty pro-
visions to arbitration by a mixed commission. The
award of October 20, 1903 (RIAA, Vol. 15, p.
491) supported the basic United States position
but did not completely vindicate all her territorial
claims.

The 1903 — compromis wisely provided for the
immediate appointment of experts to lay down
the exact boundary line in accordance with the
arbitral decision. The panel’s recommendations
were accepted by the Governments in 1905. A
year later, a similar commission was set up to
survey the 141st degree meridian boundary line; it
presented its final report in 1918.

The positive experience with the dispute set-
tlement strategies employed in the Alaska Boun-
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dary Dispute obviously inspired the conclusion of
the 1908 Treaty concerning the United States-
Canadian Boundary (CTS, Vol. 206, p. 377). Un-
der the Treaty, a commission of expert geographers
and surveyors was set up to complete the task of
mapping the international boundary between the
two countries. In case of disagreement the com-
missioners were authorized to make separate
reports to their respective governments. On
February 24, 1925, the two sides agreed to recon-
stitute the commission as a permanent body, the
International and to
entrust to it the maintenance at all times of an
effective boundary (LNTS, Vol. 43, p. 239). The
two countries thereby took a significant step be-
yond facilitating the amicable settlement of boun-
dary disputes: they erected a régime aimed at the
very prevention of the emergence of such dis-
putes. In a similar vein, the 1909 Boundary
Waters Treaty of January 11, 1909 (CTS, Vol.
208, p. 213) brought into existence the Inter-
national Joint Commission, a permanent body, a
major function of which is to anticipate and adjust

Boundary Commission,

any transboundary conflict of interests regarding
not just the use of — boundary waters but the
management of natural resources in general that
are shared across the boundary.

Impressive and exemplary in many ways as the
history of joint United States-Canadian efforts at
preventing and resolving boundary problems may
be, a number of troublesome disputes persist
today. All of them involve maritime boundaries,
which fact eloquently bespeaks the emergence of
offshore natural resources as a matter of critical
importance to the two countries. Closest to
resolution would seem to be the dispute over the
maritime boundary in the Gulf of Maine. The
1910 and 1925 boundary treaties had merely pro-
vided for a three-mile maritime boundary line
through the Grand Manan channel (— Maritime
Boundaries, Delimitation). With the establish-
ment by both countries of 200-mile fisheries
jurisdiction zones in the late 1970s, United States
and Canadian jurisdictional claims came to over-
lap significantly, particularly with
Georges Bank, a key area in terms of fisheries
and oil and gas potential (- Fishery Zones and
Limits). The United States has claimed the
Northeast Channel as the appropriate boundary
line, thereby including all of Georges Bank within

regard to

United States jurisdiction. Apparently, the
essence of the United States argument is that the
concavity of the New England coastline and the
convexity of that of Nova Scotia constitute special
circumstances justifying the channel
equitable grounds. Canada, on the other hand,
seems to rely principally upon the applicability of
the equidistance principle. Despite intense nego-

line on

tiating efforts, no resolution of the conflict has
proved feasible. In view of this, the two sides
finally, by way of a special agreement annexed to
the Maritime Boundary Settlement Treaty of
March 29, 1979, as amended (ILM, Vol. 20 (1981)
p. 1377), submitted the issue to a chamber of the
— International Court of Justice. In this respect,
the United States and Canada again have broken
new ground internationally in their efforts at
settling their outstanding boundary problems.

Another and longer-standing dispute concerns
sovereignty over the uninhabited Machias Seal
Island located in the Bay of Fundy. While the
terms of the 1783 Peace Treaty seem implicitly to
award the island to the United States, Canada’s
continuous and peaceful display of state functions
with respect to the island and apparent United
States — acquiescence therein are apt to raise
serious doubts about United States -> sovereignty
over it. Moreover, Canadians seem willing to
invoke the principle of contiguity —the island
being close to and possibly geologically related to
Grand Manan-as an alternative basis for
Canada’s claim. A 1973 offer by the United States
to submit the issue to the ICJ was not accepted by
Canada. Given the island’s importance for the
mapping of the international boundary in the Bay
and the clarification of economically valuable
fishing and drilling rights in the area, a definitive
resolution of this dispute might have to come
sooner rather than later.

In the West, the United States and Canada face
undefined or disputed maritime boundaries in
three areas off their coasts. The first involves the
area off the Strait of Juan de Fuca, as the Oregon
Treaty of 1846 provided only for the boundary to
run through the middle of the strait to the Pacific.
A second controversy involves the legal
significance of the so-called A-B line connecting
Cap Muzon, Alaska and the entrance to Portland
Channel, which separates Alaska from British
Columbia. The issue is whether under the 1825
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Russo-British Treaty and the 1903 award in the
Alaska Boundary Dispute this demarcation line
separated only land areas under the sovereignty
of the United States and Canada or whether it
also constitutes a maritime boundary between the
two countries. Adopting the latter view, Canada
has consistently argued the territorial nature of
the waters to the south of the line, that is, of the
Dixon Entrance and the Hecate Strait. In part,
the Canadian claim is based upon a perception
that United States conduct, in particular her
seizure of Canadian vessels in analogous circum-
stances in the Gulf of Georgia, would preclude
the United States from contesting the validity of
the Canadian position (— Estoppel). By contrast,
the United States maintains that these waters
outside the three-mile limit are part of the — high
seas, a position which at least in the past was
shared by the British Government. The issue has
been the subject of negotiations for some time.

Finally, the United States and Canada disagree
over the — continental shelf boundary in the
Beaufort Sea. The bone of contention is whether
the seaward projection of the Yukon-Alaskan
land boundary which runs along the 141st merid-
ian should be considered the lateral boundary
between the United States and Canada continen-
tal shelves. The 1825 and 1867 Alaskan Treaties
refer to a boundary along the meridian line and
‘“its prolongation as far as the Frozen Ocean’.
Upon this basis, Canada has maintained that the
boundary was meant to extend northward to the
Pole and that the treaties reflected the sector
division of the — Arctic. The United States, on the
other hand, as in her position in the dispute over
the Dixon Entrance and the Hectate Strait, has
strongly opposed this use of treaty-stipulated land
boundaries for tracing maritime boundaries in the
adjacent seas. The United States argues instead
that since there are no special circumstances in
the area, recourse to the equidistance principle
would result in an equitable shelf boundary. Such
outcome, she claims, is the very objective under-
lying the equidistance/special circumstances rule
of the 1958 Geneva Convention on the Continen-
tal Shelf and principles of — customary inter-
national law.

It goes without saying that reliance on the
equidistance principle would result in the al-

location to the United States of a significant por-
tion of the shelf area now claimed by Canada. In
view of the economic importance of the contested
region and the lack of progress toward a nego-
tiated settlement of the boundary issue, the
Beaufort Sea claims might well be the next dis-
pute to be submitted to third-party adjudication.
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AMERICAN-MEXICAN
BOUNDARY DISPUTES AND
COOPERATION

1. Early History

The boundary established between Spain and
the United States by the Adams—de Onis
(**Amity’") Treaty of February 22, 1819 (effective
1821) became the original boundary between the
United States and Mexico by virtue of — State
succession upon Mexican independence in Sep-
tember 1821. After some futile efforts on the part
of the United States to purchase all or part of
Texas, the “Amity”
confirmed by the United States-Mexico Boundary
Treaty of January 12, 1828 (effective 1832). The
main lines of that boundary were the Sabine and
Red Rivers, the 100th degree of longitude, and
the 42nd degree of latitude. Some of the present
states of the United States (Texas, New Mexico,
California, Nevada, Utah,
Colorado) were thus part of Mexico; they were
organized into two Mexican federal territories

Treaty boundary was

Arizona, and

(Alta California and Nuevo México) or formed
parts of several
Coahuila y Texas; Chihuahua and Sonora).

Mexican states (Tamaulipas;

(a) Secession of Texas

In 1835, Coahuila y Texas rebelled against cen-
tral Mexican authority (— Civil War), and on
March 2, 1836, the Republic of Texas declared
its independence. It gained — recognition by the
United States in 1837, and subsequently by the
United Kingdom, France, the Netherlands, and
Bremen. Mexico, however, continued to regard
Texas as national territory in a state of rebellion,
and made repeated but ultimately unsuccessful
attempts to re-establish its authority militarily. It
protested the violation of United States — neu-
trality laws by the open recruitment of volunteers
for the Texas revolution, the occupation of
Nacogdoches in east Texas by United States
armed forces in early 1836, and premature
recognition of Texas by the United States in 1837.
The United States position was that despite dil-

igent efforts, neutrality laws were unenforceable;
that United States military action was designed to
contain ‘‘savage’ Indians: and that Texas fulfilled
the requirements of American statehood when
recognized.

The boundaries of Texas with the United States
were, again by State succession, those of the
“Amity” Treaty of 1819; this was confirmed by a
boundary convention of April 25, 1838 between
the United States and Texas.
between Texas and Mexico were defined uni-

The boundaries

laterally by an Act promulgated by the Republic
of Texas dated December 19, 1836, as following
the Rio Grande River to its source and thence
due North to the “*Amity” boundary. This would
have encompassed about half of New Mexico as
well as parts of Colorado and even Wyoming.
These were, however, paper claims: Mexico did
not recognize them because it refused to recog-
nize the secession of Texas, and the United States
continued to recognize Mexico as the lawful
sovereign (— Territorial Sovereignty) of Nuevo
Mexico. Attempts by the Republic of Texas to
establish its authority militarily in New Mexico
were unsuccessful.

(b) Accession of Texas

In 1845/1846, the Republic of Texas was in-
corporated into the United States (— Territory,
Acquisition) by the then unprecedented device of
an offer of accession expressed in a Joint Resolu-
tion of the United States Congress, which was
accepted by a resolution of a Constitutional Con-
vention convoked by the Republic of Texas for
that purpose. This caused the rupture of
diplomatic relations between the United States
and Mexico, which continued to refuse to recog-
nize the secession of Texas (— Diplomatic Rela-
Establishment and Severance). When
United States armed forces moved into Texas,
military confrontation quickly produced an in-
cident (on April 25, 1846) which led to — war
with Mexico. That incident had the makings of a
boundary dispute, as it occurred in the “Nueces
Strip” north of the Rio Grande. That area had
been part of the Spanish Colony of Nuevo San-
tandér and, later, of the Mexican state of Tamau-
lipas. United States claims to it were based,
through State succession, on the Boundary Act of
December 1836, which had extended the boun-

tions,
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daries of the Republic of Texas to the Rio
Grande. The Republic had, however, failed in its
efforts to secure all but a small part of the Nueces
Strip militarily, and the incident occurred in an
area not previously under Texan control.

(c) Treaty of Guadelupe Hidalgo

In the early stage of hostilities, the United
States established control over the Mexican
federal territories of Alta California and Nuevo
México. The war was concluded, after the occu-
pation of Mexico City, by the Treaty of
Guadelupe Hidalgo of February 2, 1848 (CTS,
Vol. 102, p. 29). That Treaty resolved the Texas
question and the Nueces Strip controversy by
extending the boundaries of the United States to
the Rio Grande and turned the Texan claim to
half of New Mexico into a matter of — domestic
jurisdiction. It further established the borders be-
tween the two countries as running, east to west,
along the central channel of the Rio Grande to El
Paso, then along the southern boundary of Nuevo
Meéxico as indicated on Disturnell’s — map,
which was expressly incorporated into the Treaty,
then northward to the Gila River, down the main
channel of the Gila to its confluence with the
(western) Colorado River, and, finally, due west
to San Diego (Art. V). The United States under-
took to pay 15 million US dollars for this cession
(Art. XII), which reduced the territory of Mexico
by about one-third. Additionally, the United
States undertook to prevent the incursion of
“savage’ Indians into Mexico (Art. XI).

(d) Gadsden Treaty

The demarcation of the new boundary as pro-
vided for in Art. V, para. 3 of the Treaty was
obstructed by the United States when it was
realized that the line agreed on would not be
optimal for the construction of a railroad to the
Pacific on United States territory. After
prolonged — negotiations, a boundary treaty (the
Gadsden Treaty of December 30, 1853; CTS, Vol.
111, p. 235) redrew the controversial southern
boundary of New Mexico 20 miles to the south of
the Gila, along lines presently prevailing (Art. 1).
The United States paid ten million US dollars for
this additional cession (Art. 3), but also extracted

the right to “extend its protection” to a railroad

then in the process of construction across the Gulf

of Tehuantepec (Art. 8) (this humiliating conces-
sion for Mexico was brought to an end by a
boundary treaty of April 13, 1937). Mexico also
released the United States from obligations relat-
ing to Indian incursions (Art. 3, abrogating Art.
X1 of the Treaty of Guadelupe Hidalgo). The
implementation of the Gadsden Treaty with the
transfer of — sovereignty (1856) marked the end
of major boundary adjustments between Mexico
and the United States. The permanence of the solu-
tion then achieved is illustrated by the boundary
treaty of November 23, 1970, which confirms the
Guadelupe Hidalgo line.

(e) Problems under Guadelupe Hidalgo Treaty

There were, however, three major boundary-
related controversies engendered by the
Guadelupe Hidalgo Treaty. The first relates to a
protocol signed by the United States negotiators
on May 26, 1848, but not communicated to the
United States Senate for its approval (Protocol of
Querétaro of May 26, 1848; text: H. Miller (ed.),
Treaties and Other International Acts of the
United States, Vol. 5 (1937) p. 380). That protocol
guarantees, inter alia, the recognition of pre-1836
Mexican land titles in Texas (Art. 2, para. 2).
While disputing, on April 11, 1849, the status of
the protocol as part of the Treaty, the United
States did not disavow the undertakings contained
therein. The protocol was officially published by
Mexico while courts in the United States have
divided on its “validity” (— Treaties, Validity).
Its — effectiveness at least within the ‘“Nueces
Strip” now seems established.

The second controversy engendered by the
Treaty of Guadelupe Hidalgo relates to the start-
ing point of the boundary line to be drawn
“westwardly, along the whole southern boundary
of New Mexico (which runs north of the town
called Paso)” to its western termination, the
southern and western boundaries of New Mexico
being, for the Treaty’s purposes, those of Dis-
turnell’s map (Art. V, paras. 1 and 2). That map
was, however, inaccurate in two respects. The
Treaty also provided for the demarcation of the
boundary by two commisioners and two survey-
ors, appointed by the contracting parties, specify-
ing that “the result, agreed upon by them . . . shall
have the same force as if it were inserted” in the
Treaty itself (Art. V, para. 3).
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The two commissioners agreed on a com-
promise signed by them, the Mexican surveyor
and the acting United States surveyor. It was later
signed by the United States surveyor as well, but
with the reservation that his signature merely
certified that of the commissioner. The issues
involved lost their practical significance through
the purchase of the contested area by the United
States in the Gadsden Treaty of 1853.

The third dispute centred on Art. XI of the
Treaty of Guadelupe Hidalgo, which obligated
the United States to restrain and to punish in-
cursions of ‘‘savage tribes’” from the newly-
acquired territories into Mexico *‘in the same way,
and with equal diligence and energy” as if com-
mitted in the United States against its citizens.
The occurrence of massive and repeated in-
cursions of Indians into Mexico was not in dis-
pute, but the United States claimed having exer-
cised diligentia quam in suis. This question
remained unresolved because, as held by the
Commission (— Mixed Claims Com-
missions) established under the Convention of
July 4, 1868, the suppression of Art. XI of the
Treaty of Guadelupe Hidalgo by the Gadsden
Treaty had released the United States from
liability for all 366 claims relating to these in-
cursions.

Claims

The threat posed by secessionist military expe-
ditions into Northern Mexico was equally serious,
and gave rise to repeated Mexican — protests.
The most flagrant of these undertakings were
J.M.J. Carbejal’s efforts in 1851 to separate the
northeastern states of Tamaulipas, Nuevo Leon,
and Coahuila from Mexico, and “General”’ Walk-
er’s attempt to “liberate” Baja California and
Sonora (1853-1854). While the United States
sought to enforce its neutrality laws so as to
prevent the departure of military expeditions
when actually assembled, no attempt was made to
suppress recruitment. Mexican consular and
diplomatic officials were understandably outraged
by official tolerance of, and public support for,
movements openly planning armed secessionist
incursions into their country. There appears to
have been, nevertheless, no conclusive State
practice relating to the compatibility of United
States tolerance for such groups (“filibusters’)
with standards of international law then prevail-
ing. It seems to have been agreed, on the other

hand, that the filibusters enjoyed no — diploma-
tic protection and could be executed if captured.

(f) Evaluation

The jus ad bellum was part of mid-19th century
international law (— War, Laws of, History), and
— conquest conferred valid title to territory. As
directly reflected by the development of the Mex-
ican-United States boundary from 1821 to 1853,
the United States persistently sought territorial
expansion at the expense of Mexico. Additionally,
the expansionist faction in control of United
States foreign policy until 1861 sought to expand
— slavery by territorial acquisitions to the South.
Mexico was saved by the — American Civil War
(1861-1865), which concentrated United States
energies elsewhere and destroyed the political
base of the pro-slavery, expansionist faction. Post-
1865 relations are therefore quite different from
those of the ante bellum period, since they are
based on the continued existence of Mexico as a
sovereign nation. The pre-1865 territorial expan-
sion and slavery policy officially pursued by the
United States would be plainly unlawful today.

2. Post-Civil-War Disputes

insecure after the
American Civil War because of the activities of
Indian tribes, bandits, and Mexican revolu-
tionaries, as dramatically illustrated by Pancho
Villa’s raid into New Mexico in 1916. A recurring
subject of dispute between the two countries,
until the United States’ entry in 1917 into World
War 1, was border security and especially the right
of trans-boundary military pursuit. Another area
of conflict related to the effect of the meanderings
of the major boundary river, the Rio Grande, on
the boundary line established in 1848.

The boundary remained

(a) Trans-boundary violence and hot pursuit

Trans-boundary disturbances after 1865 were
caused chiefly by Indian tribes, cattle thieves, and
political activists. Their incidence refiects, in the
main, three interdependent factors: political in-
stability in Mexico, inadequate military patrolling
of the border, and the lack of east-west com-
munication by railroad. Jurisprudence under the
1868 Claims Convention established two ground
rules of State responsibility in this connection
(— Responsibility of States: General Principles).
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First, both States had a duty of furnishing
“reasonable protection’ against prospective raids
into the other country. Secondly, both States were
liable for the wanton destruction of property
across the border if they facilitated the raid or the
retreat, or failed to bring the perpetrators to
justice. The Piedras Negras which
established the latter proposition against the
United States, left open the crucial question of
the permissibility of the trans-boundary pursuit of
marauders by the armed forces of the victim State
(J.B. Moore, International Arbitrations, Vol. 3
(1898) p. 3035).

Under the “Ord Order” of 1877, United States
commanders were authorized to cross the boun-

claim,

dary when in sight of marauders or upon a fresh
trail. Mexico protested against this order as being
in violation of international law, and regularly
refused permission for entry of United States
armed forces into Mexican territory. These
refusals were based on the additional ground that
under Mexican constitutional law, such permis-
sion could only be granted by Congress (after
1874, by the Senate). Mexican armed forces had
orders to resist incursions, but there were few
incidents until 1882, when the matter was largely
resolved by the Romero-Frelinghuysen Con-
vention (July 29, 1862). That Convention permit-
ted, on a reciprocal basis, trans-boundary “close
pursuit” of ‘‘savage’ Indians in unpopulated or
desert parts of the boundary, as defined in the
Convention. Withdrawal was to take place if the
trail was lost; the pursuing force was expressly
forbidden to establish itself or to remain longer
than necessary for the pursuit of the trail. This
agreement was extended from time to time until
the need for it disappeared due to government
stability and the availability of railroad com-
munications.

The border became unsafe again during the
Mexican Revolution which started in 1911. The
most serious border incidents of that time were
Pancho Villa’s “Columbus Raid” in New Mexico
in March, 1916, and General Pershing’s “‘punitive
expedition™ into Mexico in search of Villa (1916~
1917). Recent analysis of diplomatic correspon-
dence and of the El Paso Conference of May 1916
lead to the conclusion that the then — de facto
government of Mexico acquiesced in
(— Acquiescence), and perhaps even welcomed,

the pursuit of General Villa, whom it regarded as
a rebel if not a bandit. Nevertheless, no express
permission for entry into Mexico was given, and
the Mexican armed forces were ordered to resist
military movements not connected with the
operations against Villa. (Mexican forces were
permitted, upon request, to move across United
States territory in the Northwestern campaign
against Villa.)

It appears to be the better opinion that the
practice just summarized does not suffice to es-
tablish a local custom of — hot pursuit on land in
the absence of agreement or consent (see — In-
tervention).

(b) The Rio Grande boundary

There is authority to the effect that the Rio
Grande caused boundary trouble in 89 localities
over 65 years (C.C. Hyde, International Law, Vol.
2 (2nd ed. 1947) p. 433). This was due, in the
main, to two factors: the uneven and at times
torrential course of the river, and the frequency of
change in the boundary régime. Art. V of the
Guadelupe Hidalgo Treaty established the boun-
dary “‘up the middle” of the river, “‘following the
deepest channel”. It also provided for the joint
surveying of the boundary, the agreed “‘result” of
the survey having the same force as the Treaty
itself. While the former of these rules appeared to
accept the thalweg doctrine and the concept of a
movable river boundary, the latter seemed to
signify that once the middle of the river had been
marked by agreement of the commissioners
(1852), the line then agreed upon became a fixed
boundary. That conclusion was, however, under-
cut somewhat by the Gadsden Treaty (1853)
referring to the “middle” of the river, which had
by then shifted somewhat from the lines marked
in 1852,

In an advisory opinion dated 1856 (Opinions of
Attorney Generals, Vol. 8 (1856) 175-180), the
Attorney General of the United States, Caleb
Cushing, expressed the view that when the change
of the course of the river was alluvial (i.e. with
slow and gradual erosion and accretion), the Rio
Grande boundary followed the lateral move of
the river bed. Where, however, there was an
avulsive (sudden and forceful) change of course,
the boundary remained in the abandoned river
bed. Mexico did not officially accept or reject the



AMERICAN-MEXICAN BOUNDARY DISPUTES AND COOPERATION 9

opinion, but unofficial comment tended towards
acceptance.

A boundary treaty of November 12, 1884 put
the modified thalweg concept into operation. It
provided that the boundary was to follow changes
in the course of the river channel due to
*gradual’ erosion and alluvion (Art. I), but that
in the case of any other change brought about by
the force of the current, e.g. by cutting a new
bed, the original line fixed by the 1852 survey was
to remain the international boundary, even
though the original bed should become wholly dry
(Art. IT). Not surprisingly, the latter provision led
to the creation of a multitude of exclaves (bancos)
on both sides of the river, produced the very
antithesis of an ‘“‘arcifinous” boundary (i.e. one
forming a natural defense), and created an
eldorado for smuggling and other lawless activi-
ties. The Banco Elimination Convention of March
20, 1905 put an end to this undesirable state of
affairs by transferring dominion and jurisdiction
of the 58 bancos then surveyed to the respective
riparian sovereigns (Art. I), and by providing that
the same principle was to govern the disposal of
bancos in the future (Art. II). This task was to be
accomplished by the International Boundary
Commission, a bilateral international agency
which had been put on a permanent basis by a
treaty of March 1, 1889. Between 1905 and 1970,
some 239 bancos were adjudicated by the Com-
mission to one side or the other. In time, the
banco problem was resolved through the regula-
tion of the river by a system of dams built pur-
suant to agreement between the two riparians.
The most recent boundary convention between
the two countries, dated November 23, 1970
(UNTS, Vol. 830, p. 55), solved the banco matters
then outstanding. Pro futuro, it adopted the
“middle of the channel occupied by the normal
flow’ as the determinant. Thus the boundary now
follows the river where the change is alluvial;
otherwise, the river will be made to follow the
boundary.

The interplay of the rules just described, and of
general international law, is best illustrated by the
Chamizal arbitration (1911; RIAA, Vol. 11, p.
309). The Chamizal tract was formed on the
United States side of the river between what are
now Juarez and El Paso, between 1853 and 1868.
Its origins are due to an alluvial shift of the river

bed, but the major part of the tract was ultimately
found to consist of earth violently gouged out of
the Mexican bank and deposited on the United
States bank during the 1864-1868 flood period.
Since the bed of the river did not change, there
was no avulsive change as defined in the Treaty of
1884. Nevertheless, pursuant to Corpus Juris
Civilis, Inst. 2, 1, § 21, which had been previously
accepted by the United States as authoritative,
title to tracts thus torn off and transferred to the
opposite bank remains with the original owner.
The two national members of the International
Boundary Commission being unable to agree as
to the disposition of the Chamizal tract, the mat-
ter was submitted to — arbitration by an ad hoc
convention in 1910 (— Arbitration and Concilia-
tion Treaties), which provided that the Inter-
national Boundary Commission, augmented by a
Canadian jurist, to decide ‘‘solely and
exclusively as to whether international title to the
Chamizal tract is in the United States of America
or in Mexico”. The decision, whether unanimous

was

or by majority vote, was to be ‘“final and con-
clusive upon both Governments, and without ap-
peal”.

In its award dated June 15, 1911, the Com-
mission decided, first, that the Guadelupe
Hidalgo-Gadsden Treaty boundary was not fixed
but “arcifinous” (formed a natural defence), and
that the 1884 boundary treaty was intended to
apply retroactively. (Mexico would have prevailed
under a fixed-boundary theory.) Pursuant to Art.
I of the boundary treaty, the initial portion of the
Chamizal tract was adjudicated to the United
States. The portion added by the violent floods of
1864-1868, however, was adjudicated to Mexico,
since it had not been formed by slow and gradual
erosion as required by Art. 1 of the boundary
treaty. That holding was hardly unexpected, since
the president of the Tribunal had stated, and
United States counsel had agreed, that resort was
to be had to general principle where there was no
treaty provision in point (— General Principles of
L.aw). Prescriptive claims by the United States to
the whole of the tract were rejected (— Prescrip-
tion). The Mexican Commissioner dissented from
the movable-boundary holding, and the United
States Commissioner from the adjudication of the
post-1864 portion of the tract to Mexico. It was
perhaps unfortunate that the majority had not
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expressly cited Inst. 2, 1, § 21 for this part of its
decision, but these provisions had been pleaded
by Mexico (Memotia documentada del juicio de
arbitraje del Chamizal, Vol. 2 (1911)).
Additionally, the United States Commissioner
contended that the tribunal had acted ultra vire§,
since it was only empowered to award the entirer
tract to one of the parties, and that the award was
void for vagueness, as it would be impossible nov(;
to trace the lines between the two masses of the
tract (— Judicial and Arbitral Decisions: Validity
and Nullity). The United States adopted the views
of its dissenting Commissioner, and refused to
accept the award. Its confidence in the strength of
that legal position became apparent in 1925, when
a formal offer by Mexico to submit the question
of the validity of the Chamizal award to the
“Hague Tribunal” was rejected by the United
States. In 1963, the United States modified her
position, and the two countries concluded a con-
vention “to give effect to the 1911 award in
today’s circumstances™ (Convention for the Solu-
tion of the Chamizal Problem, August 29, 1963,
UNTS, Vol. 505, p. 185). This Convention trans-
ferred to Mexico the acreage awarded in 1911,
including most of the Chamizal tract. A major
portion thereof (by now part of downtown El
Paso) was, however, omitted and replaced by
equivalent lands — a monument to the real reason
for the position of the United States towards this
dispute between 1911 and 1963, which has been
termed ‘*‘a violation of its treaty obligation and a
blot on the American record as a supporter of
settlement by international adjudication’ (Jessup,
p. 434). In any event, the dispute over the
Chamizal tract disrupted neither the work of the
International Boundary Commission under the
Banco Exchange Treaty of 1905 nor the nego-
tiations leading up to agreements on the division
and ultimate regulation of the boundary waters.

3. Water Management and Distribution

In the 20th century, boundary disputes between
the two countries have all but disappeared, only
to be replaced by water controversies. This is
readily explained by the growth of irrigation
agriculture, first in the United States and more
recently in Mexico, and by the increased water
needs of expanding municipalities. Chief among
the latter is the Juarez-El Paso conurbation,

which continues to figure prominently in water
disputes, foreign and domestic. As regards the
water supply, the two main rivers, the Rio Grande
and the (western) Colorado, rise in the United
States and flow for considerable distances within
that country before reaching the international
line. The lower Rio Grande, on the other hand, is
dependent upon Mexican tributaries. New tech-
niques in groundwater pumping also tend to
equalize the contest. Above all, water is the life-
blood of the American Southwest and of the
Mexican North. The need for water is increasing
while the inadequate supply is finite and even
declining (due to pumping of aquifers in excess of
natural replacement; — Water, International
Regulation of the Use of).

(a) River waters

The initial contest was over the waters of the
Rio Grande, which had traditionally served the
needs of riparian municipalities in Mexico as well
as in the United States. Plans to dam the river in
New Mexico for irrigation purposes led to,Mexi-
can protests, based on navigation rights under the
Guadelupe Hidalgo Treaty (Art. VII) as well as
prescriptive (historical) water rights of the city of
Juarez and of Mexican irrigation farmers. In the
treaty of May 21, 1906 on the distribution of the
waters of the Rio Grande, the United States
undertook to supply to Mexico, at the Acequia
Madre above Juarez, 60000 acre-feet of water per
year (except for extraordinary drought or serious
accident, when national treatment was to be
assured). Mexico, in turn, renounced all claims to
the waters of the Rio Grande between Juarez
and Fort Quitman, some 150 miles below. On
February 1, 1933, the two countries concluded
another agreement for the rectification of the Rio
Grande.

The 1906 agreement failed to meet the needs of
the lower Rio Grande area, and did not cover the
(western) Colorado. After protracted negotia-
tions, these matters were regulated by the Util-
ization of Waters Treaty of February 3, 1944,
Pursuant to that Treaty, the United States under-
took to supply to Mexico a guaranteed annual
quantity of 1.5 million acre-feet of water of the
Colorado, “from any and all sources” (Art. 10).
Elaborate provision was made for the division of
the waters of the lower Rio Grande, with the
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riparians receiving preferential shares of their
tributaries and the remainder being divided
equally (Art. 4). Additionally, the parties under-
took to construct several storage dams along the
Rio Grande (Art. 5). This system was completed
when the Amistad dam became operative in 1969;
and since that time, the Rio Grande has become a
fully controlled waterway. Both Mexico and the
United States have come to regard any discharge
of the waters of either the Colorado or of the Rio
Grande into the ocean as ‘‘waste”, to be prevent-
ed by the optimal use and consumption of their
flows. In the case of the Colorado, this objective
has already been attained.

(b) Water quality; ground water pumping

Around 1960, it became apparent that the total
use of the flow of a river in a semi-arid or an arid
environment, and mainly for irrigation purposes,
leads to a deterioration of water quality down-
stream due to leaching and (where not inhibited)
discharge of brine (cf. — Environment, Inter-
national Protection; — Transfrontier Pollution;
— River and Lake Pollution). Mexican agricultural
enterprises in the Mexicali Valley, in particular,
suffered damage through lack of water fit for
irrigation. While the United States initially took
the position that the Utilization of Waters Treaty
guaranteed only the quantity but not the quality
of waters to be delivered to Mexico, this position
now appears to have been abandoned, at least sub
silentio. In an agreement with Mexico concluded
on March 22, 1965, the United States undertook,
for an interim period, to build a bypass canal
keeping the return flow of brine away from the
Mexican diversion point on the Colorado, and to
replace the quantity of water thus lost. This was
followed by an agreement (August 30, 1973)
guaranteeing the quality of water to be supplied
to Mexico, and extending no-recourse financial
assistance (a euphemism for — reparations) for
the rehabilitation of the Mexicali Valley. The
1973 agreement also imposes a ceiling of 160000
acre-feet per annum on ground water pumping on
either side of a ten-mile strip bisected by the
Arizona-Sonora boundary. This prohibition is to
be in effect pending the conclusion of a “com-
prehensive agreement on ground water in the
border areas’ (Section 5).

(¢) International Boundary and Water
Commission

The positive developments described above
(sections 3(b), 4(a) and 4(b)) are due in good
measure to the International Boundary Com-
mission, which was put on a permanent basis by
treaty in 1889 and received its present name in the
Utilization of Waters Treaty of 1944, which
extended the jurisdiction of the Commission to
the matters covered therein. Headquartered in
Juarez and in El Paso, the Commission is com-
posed of a Commissioner and a Consulting
Engineer from each country, and such additional

[YSPURL]

staff as added by either government to ‘‘its
Commission (1889 Treaty, Art. II). If both
Commissioners agree to a decision, “‘their judg-
ment shall be considered binding upon both
Governments’’ unless disapproved by either of
them within one month (Art. VIII). Several of the
agreements mentioned above are, or incorporate,
Minutes (Acta) of the Commission decisions. In
the past, the Commission has experienced con-
siderable difficulty in obtaining recognition and
enforcement of its decisions in the internal law of
the members States, especially the United States
(Texas). With the waning of the banco problem, this
matter appears to be no longer of importance.

(d) Maritime boundary disputes

Three maritime boundary situations exist be-
tween Mexico and the United States. Two are in
the Gulf of Mexico: one in the Western Gulf off
the adjacent coast of northeastern Mexico and
Texas, and the other in the Eastern Gulf between
the coastline of Louisiana and Mexican islands off
the Yucatan Peninsula. The other is off the ad-
jacent coastlines of California and Baja California
in the Pacific. Partially in response to Mexico’s
declaration of a 200-nautical-mile — exclusive
economic zone beyond the limits of the territorial
sea (Diario oficial, February 6, 1976), the United
States concluded an agreement with Mexico on
November 24, 1976 by an exchange of — notes.
The boundary line agreed upon was based on
extension of the twelve-nautical-mile maritime
boundary in the 1970 Boundary Treaty, using the
principle of equidistance and giving full effect to
— islands (— Maritime Boundaries, Delimita-
tion). A treaty encompassing the coordinates
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contained in the 1976 notes was signed on May 4,
1978 (U.S. Senate Executive Doc. F, 96th Con-
gress, 1st Session (1979)), but at this writing has
not been ratified. (For details of the Treaty pro-
visions, see M. Feldman and D. Colson, The
Maritime Boundaries of the United States, AJIL,
Vol. 75 (1981) 729-763, esp. pp. 734, 740, 743~
744.) Ratification has been held up in part due to
United States-Mexico fisheries disputes (see
generally J. Vargas, México y la zona de pesca de
los Estados Unidos (1978); — Fishery Zones and
Limits) and because of questions raised concern-
ing the hydrocarbon potential of the — continen-
tal shelf off the coast of Mexico.

4. Miscellanea and Conclusion

The above survey omits some legal and demo-
graphic factors, and a number of controversies not
necessarily typical for the American-Mexican
boundary. The former include, above all, the
prohibition of land ownership by aliens
(— Aliens, Property) within 100 kilometres of the
boundary by Art. 27 of the Mexican Constitution
(codifying prior legislation to the same effect), a
customs-favoured zone on the Mexican side of the
boundary (— Customs Law, International), and —
primarily encouraged by these two factors—a
population on both sides of the border that is
largely of Spanish-Mexican origin and Spanish-
speaking. Given prevailing differences in per
capita income, this situation has not only led to
transfrontier cooperation (— Transfrontier
Cooperation between Local or Regional
Authorities) and the development of ‘““twin’’ cities
such as Brownsville-Matamoros, Laredo and
Nuevo Laredo, and especially El Paso and Juarez,
but it has also facilitated the illegal movement of
persons (cf. - Immigration; — Migrant Workers)
and drugs (cf. — Drug Control, International)
into the United States and of high-excise-tax
goods and firearms into Mexico.

In conclusion, most modern observers on both
sides of the boundary would probably agree, as
regards the 19th century, with the second part of
the famous statement of President Porfirio Diaz,
lamenting his country’s distance from the All-
mighty and closeness to the United States. They
would, however, disagree emphatically with the

19th century judgment of another Mexican sta-
tesman that between strength and weakness, there
must be a desert. Water has made that desert
fertile; Mexicans and Americans (and Mexican-
Americans) are making it bloom.
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1. Background and Establishment

The different attempts toward the integration of
Latin America must be seen historically in the
light of the projects of the Liberators to create a
Latin American nation (see — History of the Law
of Nations: Ancient Times to World War I: Latin
America; — Organization of American States;
— Regional Cooperation and Organization:
American States), once the emancipation from
colonial ties had been achieved (— Colonies;
— Decolonization). Moreover, these efforts
should be analyzed within the context of the
immediate background, that is, on the one hand,
the successful Western European experience in
the field of economic integration (— European
Communities; — European Economic Com-
munity) and on the other hand, the critical situa-
tion of Latin American national economies,
characterized by the tightness of national markets
and the lack of available financing.

Among the milestones of integration in Latin
America (— Latin American Economic
Cooperation) were the proposal made in 1950 to
create a — customs union among the countries of
the — La Plata Basin, the plans for an economic
union among the countries which at one time
belonged to Gran Colombia (the Quito Charter,
1948), the projects for the integration of Central
American  countries (— Central American
Common Market), and finally the establishment
of the Latin American Free Trade Association
(LAFTA), created by the Montevideo Treaty of
February 18, 1960 (— Free Trade Areas), which
was recently replaced by the agreement to create
the — Latin American Integration Association
(LAIA) through the Montevideo Treaty of
August 12, 1980.

There have also been other attempts at in-
tegration in Latin America (e.g. — Treaty for
Amazonian Cooperation) and in the Caribbean
(— Caribbean Cooperation). One of them is the
Agreement on [Andean] Sub-Regional In-
tegration potentially foresee within LAFTA. In
Resolution 202 (1967) of LAFTA, the future es-
tablishment of sub-regional agreements
envisaged and the principles under which the

was

norms of such agreements would operate were
established. Resolution 222 (1967), in
established the rules to which regional
agreements would be subject, and which were to
be defined as agreements “‘by means of which the
countries of LAFTA subscribing thereto shall be
able to promote the process of economic in-

turn,

tegration in a balanced and more accelerated
fashion than that derived from the commitments
undertaken within the framework of the Mon-
tevideo Treaty™ (Res. 222, First Rule).

The In-
tegration, called the Cartagena Agreement, and

1969 Agreement on Sub-Regional

whose organizational structure is generally refer-
red to as the Andean Pact, is the outcome of a
whole series of prior steps aimed at obtaining
sub-regional integration. Among those steps, one
can point first to the Declaration of Bogota of
August 16, 1966, by means of which Colombia,
Chile, Venezuela, Ecuador and Peru announced
their decision to:

“further a joint action aimed at obtaining,

within the Latin American Free Trade Asso-

ciation, the approval of concrete measures to
achieve the purposes formulated in the present

Declaration, and in particular, the adoption of

practical formulae to provide treatment

adequate to the conditions prevailing in our
countries, the characteristics of which are those
with relatively less developed economies, or of
an insufficient market; and all of the above as
an indispensable means of obtaining a balanced
and harmonious development of the region, in
keeping with the spirit of the Montevideo

Treaty.”

Further steps were the Declaration of the
Presidents of the Americas of April 14, 1967,
which envisaged an action programme of ‘‘fur-
thering the conclusion of  sub-regional
agreements, transitory in nature, with internal
systems of tariff reduction and the harmonization
of the treatment of third parties in a more ac-
than that provided in the
general agreements, and which shall be com-
patible with the purpose of regional integration™
(Declaration of Presidents, Chapter I(2)(d)), the
proceedings of the sessions of the Mixed Com-
mission (1967) envisaged in the Declaration o*
Bogota, and the establishment of the Andean

celerated fashion
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Development Corporation (1968), which was to
“further the process of sub-regional integration”
(Art. 3 of the Agreement establishing the Cor-
poration).

2. Members, Structure, Objectives and Organs

The Cartagena Agreement was signed on May
26, 1969 by Bolivia, Colombia, Chile, Ecuador
and Peru. Venezuela adhered through an ad-
ditional instrument signed on February 13, 1973
(Lima Consensus), Chile denounced the
Agreement on October 30, 1976.

The Cartagena Agreement has among its
objectives: promoting the balanced and har-
monious development of its member countries,
accelerating growth through
tegration, facilitating participation in the process
of integration provided for in the Montevideo
Treaty, and establishing favourable conditions for
the conversion of LAFTA (now LAIA) into a
common market (— Economic Communities and
Groups). The final purpose stated was to seek
attainment of continuing improvement in the
standard of living of the inhabitants of the sub-
region through a balanced distribution of the
benefits derived from the integration of its mem-
ber nations, the gradual achievement of which
was to be evaluated periodically (Agreement,
Arts. 1 and 2).

Other agreements of integration adopted after
1969 aim at contributing to the improvement of
the standard of living of the inhabitants of the
region. These are the 1970 Andrés Bello Con-
vention (educational-cultural integration), the
Hipdlito Unanime Convention of 1971 (im-
provement of human health of the countries of
the area by means of coordinated action) and the
Simén Rodriguez Convention of 1973 (social-
labour integration).

The main means and mechanisms envisaged in
the Agreement to achieve the said objectives are:
the harmonization of economic and social poli-
cies, intensified sub-regional industrialization, the

economic in-

implementation of sectorial programmes for in-
dustrial development, a programme to promote a
more rapid liberation of exchange than that
adopted within the framework of LAFTA, a
common customs tariff, the accelerated develop-
ment of the agricultural and livestock sector, the

financing of the investments needed (through e.g.
— Regional Development Banks) and physical
integration (Art. 3).

The original principal organs of the Andean
Pact are the Commission and the “Junta”. In 1979
a third principal organ, the — Andean Common
Market Court of Justice, was provided for.

The Commission, made up of a plenipotentiary
representative of each one of the governments of
the member countries, ordinarily meets three
times a year and adopts its decisions, with very
few exceptions, by the affirmative vote of two-
thirds of the member countries. Its main functions
are: the formulation of the general policy of the
Andean Pact and the adoption of measures
necessary for the achievement of its aims; the
approval of the norms required for the co-
ordination of the development plans and har-
monization of the economic policies of its mem-
ber countries; the appointment of the Junta and
supervision of its activities including the approval
of its budget and the establishment of the con-
tribution to be made by each one of the member
countries. It is furthermore the function of the
Commission (as well as of the Junta) to maintain
close contact with the Andean Development
Corporation. The settlement of disputes, initially
attributed to the Commission, should be analyzed
vis-a-vis the jurisdiction of the Court of Justice
(not yet in force).

The Junta, the permanent technical body of the
Andean Pact, is made up of three members who
may be nationals of any Latin American country
and also are to hold this position for a period of
three years; they may be re-elected. The members
of the Junta are to implement their action in
terms of the sub-region as a whole. Their state-
ments are based on unanimous consent, even
when alternative proposals are placed before the
Commission for its consideration, and the mem-
bers are responsible to the Commission for their
acts. The Junta is responsible for supervising the
application of the Agreement and the implemen-
tation of the Decisions of the Commission, and
for fulfilling the latter’s mandates. Among the
technical functions of the Junta, the formulation
of proposals aimed at facilitating or expediting
compliance with the Agreement should be men-
tioned, as well as that of annually evaluating the
results of its application and of acting as the
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Permanent Secretariat of the Andean Pact (cf.
—> International Secretariat).

The Consultative Committee and the Economic
and Social Advisory Committee are the auxiliary
bodies of the Andean Pact.

3. Evaluation

The Declaration of the Presidents of the
Andean Countries (1978) renewed the in-
tegrationist intent of the countries party to the
Agreement. In the Mandate of Cartagena (1979),
the Presidents of Bolivia, Colombia, Ecuador,
Peru and Venezuela, having assessed the
experience under the Agreement, stated that the
work done had been fully justified. Nevertheless,
the specific goals of the integrated development
envisaged in the Cartagena Agreement (Arts. 25
to 108), although partially reached, do not cor-
respond to an optimum implementation of the
purposes originally foreseen.

This panorama evolves with the parallel
development of the regulatory instruments of the
Andean Pact (among others Decision 24 (1970),
aimed at regulating — foreign investment and
— industrial property, Decision 46 (1971), which
fixes the general guidelines for the establishment
of multinational enterprises (— Transnational
Enterprises) and Decision 169 (1982), which
governs Andean multinational enterprises). In
addition, there has been a gradual relieving of
legal tensions which arose from the need to in-
corporate the legal order created by the
Agreement into the law of the Andean countries.
The above-mentioned contrast between the
declared political intent and the implemented in-
tegrationist steps of the member countries of the
Agreement is surprising in view of the foreign
policy role that the Agreement has been assum-
ing, even though in an on-and-off manner, over
the last few years. The failure in sufficiently
fulfilling, among others, the sectorial programme
of industrial development and advancing the
agricultural development, the results, at times
unsatisfactory, regarding the elimination of tariffs
and restrictions on the impert of products ori-
ginating in the territory of any member country,
and the delay in physical integration are, taken
together, indicative of this disparity caused by
both external as well as internal factors.
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COURT OF JUSTICE

1. Background and Establishment

A common characteristic of — Latin American
economic cooperation has been a tendency to
avoid the creation, initially, of a community sys-
tem which is obligatory and permanent, directed
at assuring the uniform application and inter-
pretatidn of community rights as well as resolving
the controversies these occasion. Examples of this
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limited approach have been the — Latin Ameri-
can Integration Association (until 1980 the Latin
American Free Trade Association (LAFTA)), the
— Central American Common Market and the
— Andean Common Market. Such hesitation is
probably due to a very pronounced concept of
national — sovereignty on the part of the mem-
ber States, which hinders the acceptance of the
existence of bodies or procedures that express a
community supremacy (— Supranational
Organizations; — Economic Communities and
Groups).

Art. 23 of the Cartagena Agreement, by which
the Andean Common Market was created, envis-
aged a system for the settlement of disputes which
consisted of the progressive phases of — nego-
tiation, — good offices,
mediation, and, finally, — arbitration. Basically, it
drew upon the analogous mechanism of LAFTA
and reproduced the latter’s limitations and in-
conveniences within the framework of a more
complex economic and juridical system. It soon
became apparent that this system was in-
appropriate.

In its Sixth Period of Extraordinary Sessions
(December 18/19, 1972), the Commission of the
Cartagena Agreement requested that the Junta
(see the article on the Andean Common Market)
prepare the necessary studies for the creation of a
Cartagena Agreement Court. The first report of
the Junta regarding this matter was presented on
December 12, 1972. The matter was studied at
length by the Commission and by experts. On
August 8, 1978 in Bogota, the Presidents of the
Andean Countries declared their support for the
creation of the Court of Justice of the Cartagena
Agreement and established as an objective the
signing of the Treaty in 1979. The Junta submitted
its final report (COM/XXV/di 23/6-10-78) to the
governments, along with the final draft of its
proposal (JUN/Proposal 43/Rev. 27/2-19-78), in
order to submit the matter for juridical-political
negotiations. The result of this final procedure of
negotiations was the signing of the Treaty which
created the Court of Justice of the Cartagena
Agreement in Cartagena, Colombia on May 28,
1979 (ILM, Vol. 18 (1979) p. 1203).

It was agreed that the Treaty would enter into
force when all the signatory member States had
deposited their respective

— conciliation and

instruments  of

ratification, and also that there could be no
recourse to reservations (Arts. 37 and 36;
— Treaties, Conclusion and Entry into Force;
— Treaties, Reservations). These last require-
ments delayed the entry into force of the Treaty
beyond 1982, for there remained pending the
observations of Venezuela regarding the com-
patibility of various provisions of the Treaty with
ner domestic law. These difficulties gave rise to a
controversy in that State regarding the con-
stitutionality of the Treaty, although in the end in
late 1982 it was approved by the Venezuelan
Congress with two ‘“‘interpretative declarations”.
From the moment the Government of Venezuela
deposits its instrument of ratification, the Treaty
enters into force and the Court can be
established.

The signed Treaty does not merely create the
Andean Court of Justice; it also introduces in-
novations and modification within the general
system of the Cartagena Agreement, becoming
completely and inseparably part of the Andean
Common Market. Thus, it has been agreed that
the member States shall not submit any con-
troversy that may arise with respect to the ap-
plication of the law of the Cartagena Agreement
to any other judicial or arbitral procedure-a
provision different from the one laid down in the
Treaty. The inseparability of the Treaty and the
Cartagena Agreement is strengthened by the
provision that States which accede to the Car-
tagena Agreement must also accede to the Treaty
(Art. 36), which cannot be denounced separately;
thus the Treaty will remain in effect so long as the
Cartagena Agreement is in force (Art. 38).

These are two further noteworthy provisions
that constitute true modifications of the general
system of the Cartagena Agreement. The first
refers to the direct and generally binding char-
acter attributed to decijsions of the Commission;
they bind the member States as of the date of
their approval (Art. 2) and are directly applicable
from the date of their publication without the
need of an expressed act of incorporation into the
domestic law, unless the decision itself provides
for a later date (Art. 3; — International Law and
Municipal Law).

The second is the provision of Art. 38 which
states that the Treaty and the Cartagena
Agreement shall both remain in effect in-
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dependently of the continuation in effect of the
Treaty of Montevideo, the basis upon which the
Andean Common Market was conceived.

Finally, it should be emphasized that according
to the nature and purpose of the Court, its
decisions are directly applicable within the mem-
ber States of the Cartagena Agreement without
the need of further transformation or exequatur
(Art. 32) (— International Law in Municipal Law:
Law and Decisions of International Organizations
and Courts).

2. Composition and Organization of the Court

The Court of Justice of the Cartagena
Agreement (“Tribunal de Justicia del Acuerdo de
Cartagena™) is intended to be one of its principal
institutions; its seat is to be the city of Quito,
Ecuador (Art. 6). The Court is to be composed of
five judges, who must be nationals of the member
States, of high moral reputation, and able to meet
the standards required for appointment to the
highest judicial offices in their respective countries
or they must be juriconsults of recognized com-
petence. Each judge is to have two alternates who
must possess the same qualifications as the prin-
cipals, and who are to be elected on the same date
and in the same manner and for a term equal to
that of the judges (Arts. 7 and 10).

The judges are to be appointed unanimously by
plenipotentiaries from the member States, espec-
ially designated for this purpose. They are to be
chosen from a list of candidates presented by each
member State (Art. 8).

The judges are to be appointed for a term of six
years and are partially replaced every three years.
They can be removed only upon the complaint of
a member State and only when, in the exercise of
their functions, they have committed a grievous
fault as stipulated in the Statute of the Court
(Arts. 9 and 11).

The Treaty guarantees the judges full in-
dependence in the exercise of their functions (Art.
7) and grants them the corresponding immunities
and privileges (Art. 13). Nevertheless, the budget
of the Court must be submitted for the approval
of the Commission (Art. 16), although in ac-
cordance with its jurisdiction the Court may nul-
lify decisions of the Commission which violate the
juridical structure of the Treaty of Cartagena.

The Treaty reserves to the Court the power of

appointment of the Secretary and the personnel
necessary for the fulfillment of its functions. It
also grants the Court competence to regulate its
internal affairs (Arts. 14 and 15). Nevertheless, a
large part of the matters relating to the per-
formance of the Court, such as its procedure, are
to be regulated in the Statute that the Com-
mission must approve, on the proposal of the
Junta, within three months after the Treaty enters
into force. Modifications to the Statute are also
subject to Commission approval, but must be
proposed by the Court.

Also to be regulated in the Statute are: the
possibilities of modifying the number of judges or
creating the office of Advocate General, so long
as there is a unanimous proposal from the Court
(Art. 7), the establishment of the impediments or
challenges that might affect the judges in the
discharge of their offices (Art. 10) and matters
related to the procedure whereby a judge may be
removed upon complaint by the government of a
member State (Art. 10).

3. Competence; Law to be Applied

The — Preamble to the Treaty conceives the
Court as ‘“‘a juridical entity at the highest level,
independent of the governments of the member
countries and from the other bodies of the Car-
tagena Agreement, with the authority to define
communitarian law, resolve the controversies that
arise under it, and interpret it uniformly”’. The
exercise of the competences of the Court is
closely connected to the interpretation and - ap-
plication of communitarian law. Art. 1 specifies
the juridical the Cartagena
Agreement. It comprises: the Cartagena
Agreement, its protocols and additional instru-
ments; the Treaty itself, which creates the Court;
decisions of the Commission; and resolutions of

structure of

the Junta. Thus, the enumeration of sources was
in fact more restrictive than that proposed in the
travaux  préparatoires (see  JUN/Proposicién
43/Rev. 27/2-10-78).

This being the applicable law, the Court exer-
cises its jurisdiction by actions of nullification,
actions of non-compliance and interpretation
through preliminary advisory opinions.

(a) Actions for nullification

This action seeks the nullification of decisions
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of the Commission or resolutions of the Junta
which violate the norms that constitute the jurid-
ical order of the Cartagena Agreement, be that
an objective violation of the law or an abuse of
power, that is, an exercise of competences with an
end different from that for which the organ was
granted a given competence (cf. — Abuse of
Rights).

Only decisions and resolutions are subject to
judicial nullification. Other juridical acts such as
directives, notwithstanding their importance
within the structure of the Cartagena Agreement
(see Arts. 27, 28, 29 and 30 of that treaty), are not
justiciable. Resort to an action for nullification or
another analogous action has not been established
for cases where an organ of the community
refrains from acting, even if performance by the
organ is mandatory.

In any case, the commencement of an action
does not affect the applicability of the act im-
pugned (Art. 21). The possibility that the Court
could order, in exceptional circumstances, the
prior suspension of the effects of a norm was
considered in the project proposed by the Junta
and also by the experts, but was eliminated from
the definitive text.

The action can be brought: (i) by anyone of the
member countries, except against decisions that
have been approved with its affirmative vote (Art.
18; — Estoppel); (ii) by the Commission, which
can obviously only object to a resolution of the
Junta; (iii) by the Junta, with regard to decisions
of the Commission; and (iv) by any person,
natural or juridical, with regard to those decisions
or resolutions which, when applicable to them,
cause them damage. The direct access of in-
dividuals to the Court is therefore possible, under
conditions whose precise extent remains to be
defined by jurisprudence, but which appears more
ample than that foreseen by Art. 173 of the
Treaty establishing the — European Economic
Community.

Actions for nullification must be undertaken
within one year following the date of entry into
force of the act impugned (Art. 20). The ruling
can declare the total or partial nullification of the
decision or resolution, but even in a case where
partial nullification is declared, the ruling will not
necessarily produce ex tunc effects, as it falls to the
Court itself to indicate the eff cts of its ruling

over such period of time as may be deemed
appropriate under the circumstances (Art. 22). In
successful actions, the execution of the ruling shall
be the duty of the body whose decision has been
annulled, and which shall adopt the measures
required to ensure its fulfilment (Art. 22).

(b) Actions of non-compliance

The purpose of this action is for the Court to
determine whether or not one of the member
countries has complied with the obligations which
the juridical structure of the Cartagena
Agreement imposes upon them. Although the
Treaty does not specifically indicate it, non-com-
pliance should be understood on an ample basis,
that is it should be imputable to the State in
accordance with the principles of international
responsibility. The exercise of the action is re-
stricted to the Junta and the member countries and
is subject to a prior administrative procedure
which varies according to who has initiated the
action.

If the Junta officially considers that one of the
member countries has not complied, it will pre-
pare its observations in writing, and the member
country must reply within a term of no more than
two months, after which the Junta shall issue its
considered opinion. If it decides that there has
been non-compliance and the member country
persists in the action which was the object of the
Junta’s observations, the latter may present the
matter to the Court for its decision. But if it is a
member country which considers that another
country has not complied, it should present its
complaint to the Junta, which shall issue its
opinion after completing the procedure outlined
above. In cases of non-compliance where the ac-
cused country persists in its action, the Junta must
present the matter to the Court.

In a last hypothesis the complainant country
may turn directly to the Court in any of three
situations: (i) if the Junta’s opinion of non-com-
pliance is not accepted by the accused country
and the Junta has brought no action within two
months following that opinion; (ii) if the Junta
does not issue its opinion within the three months
following the presentation of the complaint; and
(iii) if the finding of the Junta is that there has
been no non-compliance (Art. 24).

In these cases, the competence of an individual
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to bring causes of action in the Court has not
been established. Nevertheless, a provision of the
Treaty (Art. 27)—which has been criticized for
being unnecessary - establishes that natural or
juridical persons shall have the right to bring
causes of action in the competent vational courts,
in accordance with the provisions of domestic law,
in cases where the member countries do not adopt
the measures necessary to assure the fulfilment of
the norms which comprise the juridical structure
of the Cartagena Agreement. Actually, this pro-
vision should be interpreted as an obligation
assumed by the member countries guaranteeing
individuals in its domestic law the existence of this
kind of appeal, so that its non-existence would be
considered as non-compliance with the Treaty.

The exercise of the action is in this case not
subject to any terms of prescription or caducity.

The ruling of the Court, if one of non-com-
pliance, will not directly result in the nullification
of the act of the member country; that is reserved
to national jurisdiction, although frequently the
ruling should clearly demonstrate the State’s lack
of competence to act with regard to certain issues
which have been surrendered by member coun-
tries in return for the advantages of the com-
munitarian organization,

The principal effect of the ruling will be the
obligation on the part of the member country
whose action is the object of the complaint to
adopt the measures necessary for complying with
the decision. If the member country does not
adopt those measures, the Court, summarily and
after hearing the opinions of the Junta, is to
determine the limits within which the complainant
country, or any other member country, may re-
strict or suspend, totally or partially, the ad-
vantages deriving from the Cartagena Agreement
which benefit the non-complying member
country.

The Treaty also establishes that rulings issued
in actions of non-compliance may be reviewed by
the Court, provided: (i) that the petition for re-
view is based upon a fact that could have
decisively influenced the ruling; (ii) that the peti-
tioner was at the date of the ruling unaware of the
existence of said fact; and (iii) that the petition be
presented within two months from the date when
the facts were discovered and in all cases within
one year following the date of the ruling (Art. 26).

(¢) Aduvisory opinions

Advisory jurisdiction of the Court is aimed at
ensuring, through complementary action with the
national courts, the uniform interpretation of
communitarian law. It is then a mechanism des-
tined to be used by the national judges in a way
similar to that contemplated by the EEC Treaty.
Two situations are foreseen. The first is that of a
pending trial in which the juridical structure of
the Cartagena Agreement should be applied and
from which there is appeal according to domestic
law. In this case, the national judge may seek the
interpretation of the corresponding norms by the
Court, but even if he does so such request does
not suspend the proceedings; and if the national
court must deliver its ruling before the inter-
pretation of the Court has been received, the
national judge must proceed to decide the case.
However, where the ruling is not subject to ap-
peal within the national juridical system, the peti-
tion for interpretation is obligatory and the pro-
ceedings should be suspended until the inter-
pretation of the Court has been received.

In either case, the interpretation of the Court is
binding on the national judge. Nevertheless, it
should be restricted to defining the content and
scope of the communitarian law and shall neither
consider the content and scope of domestic law
nor judge the substantive facts of the case.

The Treaty does not specify any sanctions for
cases where a national judge sets aside the inter-
pretation of the Court.
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ARAB STATES, LEAGUE OF

1. Establishment; Objectives and Principles

The period between the two World Wars wit-
nessed a number of —» liberation movements
within the Arab world, seeking to achieve in-
dependence for the Arab countries which lay at
the time under either British, French or Italian
influence (- Decolonization; — Mandates). At
the same time authoritative writings began to
appear which called for some sort of federation
amongst these Arab countries after they had
gained independence. On February 24, 1943 the
United Kingdom declared her sympathy with any
movement which aimed at strengthening Arab
ties, while expressing the belief, however, that the
first step in such a direction should originate with
the Arabs themselves. At the invitation of the
Egyptian Government a preparatory committee
met in Alexandria from September 25 to October
7, 1944 and issued what has since become known
as the “Protocol of Alexandria” which included
the principles on which the League of Arab States
was to be established. On March 22, 1945 the
representatives of six Arab States (Egypt, Iraq,
Jordan, Lebanon, Saudi Arabia and Syria) signed
the League’s Charter (UNTS, Vol. 70, p. 237);
Yemen signed on May 5, 1945. The Charter came
into force on May 11, 1945,

The Charter consists of a — preamble, 20 arti-
cles and three annexes which deal with — Pales-
tine, cooperation between the League and non-
member Arab States and the appointment of the
first Secretary General of the League.

The League of Arab States is a regional
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organization in accordance with Chapter VIII of
the — United Nations Charter (Art. 52(1);
— Regional Arrangements and the UN Charter).
It possesses independent international legal per-
sonality (— International Organizations, General
Aspects; — Subjects of International Law) and it
enjoys by virtue of a special agreement signed on
May 10, 1953 the privileges and immunities of
international  organizations (— International
Organizations, Privileges and Immunities).

The objectives of the League may be sum-
marized as follows: safeguarding the indepen-
dence and — sovereignty of its member States;
the — peaceful settlement of disputes; streng-
thening the political ties between member States;
increasing the cooperation between member
States in the economic, social and cultural fields;
and general concern with the interests and affairs
of Arab countries.

The League’s Charter is based on a set of
principles similar to those of the — United
Nations and various regional organizations. These
principles include: equal status for members
(— States, Sovereign Equality); prohibition of the
— use of force to resolve disputes; joint defence
amongst members when one of them becomes the
victim of — aggression (— Collective Security);
and non-interference by the League in the inter-
nal affairs of its members (— Non-Intervention,
Principle of).

2. Membership
(a) Acquisition of membership

Aside from the original members (i.e. the in-
dependent Arab States which signed and ratified
the Charter in 1945), it is possible for any in-
dependent Arab State to join the League by
applying to its Secretariat General for member-
ship, provided such application obtains the ap-
proval of the League’s Council (— International
Organizations, Membership). Although the Char-
ter is silent with regard to the number of votes
required for the Council’'s approval-which
prompted the proposition that unanimous ap-
proval is required for the admission of any new
member on the ground that such is the general
rule for voting in the League (— Voting Rules in
International Conferences and Organizations)—
the practice has been to admit new members by
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majority vote. This practice is based on an
explanatory resolution of the Council which
confined the cases for which unanimous decisions
are required to those which affect member States’
sovereignty.

Besides the 7 founding members, 15 other States
have now joined the League, bringing the present
membership to 22. They are: Libya (1953), Sudan
(1956), Morocco and Tunisia (1958), Kuwait (1961),
Algeria (1962), Democratic Republic of Yemen
(1967), Bahrain and the United Arab Emirates
(1971), Mauritania (1973), Somalia (1974), Palestine
(1976) and Djibouti (1977).

(b) Loss of membership

The Charter gives the members the right to
withdraw from the League (Art. 18). However, a
member must inform the Council of its intention
to do so one year prior to withdrawal. Despite the
fact that there have been many instances of dis-
agreement amongst the members of the League,
since its inception none have withdrawn —although
various States have boycotted many Council ses-
sions. In the event of amendment to the Charter
by two-thirds majority vote, a dissenting member
State has the right to withdraw without advance
notice (Art. 19).

The League’s Council may expel any State
which does not fulfil its obligations under the
Charter. The expulsion decision requires the ap-
proval of all member States except the one to be
expelled. Although some States have sought to
apply this sanction in certain situations, all such
attempts have been unsuccessful.

It is worth mentioning here that the League’s
Charter does not provide for the suspension of
voting rights as a — sanction, as is the case in the
UN Charter and the constitutive documents of
some regional organizations. However, a con-
ference of Arab ministers for foreign affairs and
the economy held in Baghdad from March 27 to
31, 1979 resolved to suspend Egypt’s membership
in the League and to deprive her of all rights
emanating from membership as a sanction for
signing a peace agreement with Israel (— Israel
and the Arab States). The validity of this and
other resolutions which came out of this con-
ference is regarded by some as very doubtful from
the legal viewpoint. The meeting in which these
resolutions were adopted was neither an ordinary

nor extraordinary session of the League’s Council
but merely an Arab conference outside the forum
of the Arab League and therefore incompetent
to deal with situations which are within th:
domain of the League Charter —let alone adopt
which contradict the Charter or
require its amendment. Moreover, the Charter

does not provide for ‘“‘suspension of member-

resolutions

ship”, and the only sanction which could have
been applied to Egypt in accordance with the
Charter is expulsion.

3. Functions

The League has a number of functions which
are in keeping with
organization in accordance with Chapter VIII of
the UN Charter.

In the area of the peaceful settlement of dis-
putes, the Charter provides disputant States with
two ways to settle their differences: mediation
(- Conciliation and Mediation) and — arbitra-
tion (Art. 5). The Council may mediate any dis-
pute which threatens to lead to — war between
two member States or between a member State
and a third State, with a view to bringing about
reconciliation; decisions of the Council in such
cases are to be taken by majority vote but may
not be considered as binding. The Council may

its role as a regional

also act as a court of arbitration, should two or
more members of the League so request and
provided that the dispute does not concern a
State’s independence, sovereignty or territorial
integrity (— Vital Interests).

It is worth mentioning that unlike the UN
Charter, the League Charter did not establish a
judicial body. However, the creation of an Arab
Court of Justice was to be a priority matter in
case of amendment of the Charter. Following
certain preliminary studies, detailed drafts of an
“Arab Court of Justice”, which was to be
modelled along the lines of the — International
Court of Justice and entrusted with the power to
adjudicate disputes between Arab States and
issue legal opinions, were submitted in 1951 for
the League’s consideration. No decision has yet
been taken regarding the creation of such a court.
However, the matter was discussed again during
the recent Arab Summit Conference meetings
held in 1981 and 1982 to study the proposals of
the Secretariat General of the Arab lLeague



22 ARAB STATES, LEAGUE OF

regarding amendment of the League’s Charter
itself and the financial and administrative regula-
tions attached to it.

The Charter provides that in the event of
aggression or threat of aggression by a State
against a member State, the latter may demand
the immediate convocation of the Council, which
shall determine the necessary measures to be
taken (Art. 6). It must be noted that the Council
cannot act on its own in case of aggression: The
State victim of the aggression must resort first to
the Council, otherwise the latter cannot intervene
to assist the State or to apply sanctions against the
aggressor.

It should be mentioned that the Arab League
has played a certain role in the Lebanon confilict
since 1975.

Regarding cooperation with international
bodies, Art. 3 of the Charter provides that it shall
be the task of the Council to “decide upon the
means by which the League is to cooperate with
the international bodies to be created in the
future in order to guarantee security and peace
and regulate economic and social relations”; the
provision does not expressly mention the UN
Charter owing to the simple fact that the League’s
Charter was adopted prior to the UN Charter. In
fulfilment of this provision, the League cooperates
with the UN, which in March 1950 formally
recognized the League as a regional organization
in accordance with Chapter VIII of the UN
Charter. The League also cooperates with a
number of specialized international organizations,
some governmental and some non-governmental.

The League plays a further role in the co-
ordination of the policies of the member States in
the political, economic, social and cultural fields.

4. Organs

The League has the following main organs: the
Council, the Permanent Committees and the
Secretariat General. Other organs were
established under the Treaty of Joint Defence and
Economic Cooperation, approved by the Council
on April 13, 1950, and further bodies were
created for the benefit of the League by various
Council resolutions.

(a) The Council

The Council, which consists of the represen-

tatives of the member States, is the supreme
organ of the League. Its sessions are held usually
at the ministerial level (i.e. ministers of foreign
affairs), although they have been held several
times at the ambassadorial level. Since 1964 ses-
sions have been held twice annually, once at the
ministerial level and once at the level of heads of
State—the latter having become known as the
“Arab Summit Conference”. (The draft amend-
ment to the League’s Charter, which is currently
under study, proposes that representation in the
Council be at the ministerial level and that a
second higher council for the heads of State be
created.) Each member of the Council has one
vote. The Council has a general function which
entitles it to take all measures, make all recom-
mendations and decide on all questions which are
related to the objectives of the League in general.
In particular, the Council appoints the Secretary-
General, approves the League’s budget and
decides each member’s share of the expenses. The
Council holds two ordinary sessions in March and
September of each year. It may, if necessary, hold
extraordinary sessions at the request of two
member States or a State which has been the
subject of aggression.

The Council usually holds its sessions in Cairo,
which is the permanent seat of the League (Char-
ter, Art. 10). The Council may, however, assem-
ble at any other place it may designate. At the
Baghdad Conference held in March 1979 it was
decided to make Tunisia the temporary
headquarters of the League following the suspen-
sion of Egypt’s membership; the validity of this
decision is doubtful (see section 2(b) supra).

With regard to voting, the general rule, in
accordance with Art. 7 of the Charter, is that
decisions of the Council must be approved
unanimously for them to be binding upon all
member States. Majority decisions are binding
only on those States which have accepted them.
However, the Council has interpreted this article
to mean that unanimity is required only with
regard to matters related to the member States’
sovereignty. In certain cases (e.g. appointment of
the Secretary-General or amendment of the
Charter) the Charter prescribes a two-thirds
majority, while in others (e.g. mediation and
arbitration decisions, approval of the budget and
the internal regulations of the Council and its
Committees) only a simple majority is required.
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(b) Permanent Committees

These are specialized committees which pre-
pare the bases of cooperation between member
States and present the outcome of studies in the
form of draft resolutions, recommendations or
internaticnal agreements to be discussed and ap-
proved by the League’s Council. The Permanent
Committees attached to the Council are the Poli-
tical Committee, the Economic Committee, the
Social and Cultural Affairs Committee, the
Communication Committee, the Information
Committee, the Oil Experts ‘Committee, the
Committee for Meteorology, the Health Com-
mittee, the Administrative and Financial Affairs
Committee, the Human Rights Committee and
the Conference of Liaison Officers of the
Regional Offices for the Boycott of Israel. The
main activities of the Arab League revolve
around these permanent Committees, which have
prepared many of the draft agreements sub-
sequently adopted by the Council and concluded
by member States.

(c) The Secretariat General

The Secretariat consists of the Secretary-
General, Assistant Secretaries and functionaries.
The Secretary-General is appointed by the
Council for a five year renewable term. There are
internal regulations which govern the work of the
Secretariat General and its departments and
branch offices. There are also a number of per-
manent offices belonging to the League situated in
various American, European and Asian countries.

(d) The organs bf the 1950 Treaty

In 1950, five years after the League had come
into existence, the Council called on the member
States to conclude a Treaty of Joint Defence and
Economic Cooperation to complement the
League Charter. The Treaty was adopted by the
Council on April 13, 1950 and approved by the
member States on June 17, 1950. Five institutions
were established under the Treaty. The Joint
Defence Council, composed of foreign and
defence ministers of member States or their
representatives, is entrusted with taking the
necessary measures to repulse any aggression
directed at a member State. It harmonizes the
plans for the defence of member States and
coordinates those aspects of the Treaty concerned
with common defence. It is supervised by the

League’s Council and its decisions, which are
taken by a two-thirds majority, are binding on all
member States. The Military Advisory Organiza-
tion, composed of the chiefs of staff of the armies
of the member States, supervises the work of the
Permanent Military Commission and reviews its
reports before submission to the Joint Defence
Council. The Permanent Military Commission is a
permanent specialized body which draws up plans
for joint defence between the League’s member
States. The Arab Unified Command is a general
command for the joint forces to be formed in the
event of military operations. It is chaired by the
State which contributes the greatest amount in
terms of personnel and matériel to any joint opera-
tion. The Economic Council, composed of ministers
of economic affairs, is entrusted with the task of
coordinating the economic policies of the member
States and concluding the necessary agreements in
this field. The Economic Council has a number of
subsidiary specialized committees in the areas of
agriculture, industry, commerce, financial matters,
transportation and tourism.

(e) Other secondary organs

There further exist various secondary organs
established by resolutions adopted by the
League’s Council. The Jordan River Authority
was established for planning, financing and
supervising the execution of the Arab projects
related to the exploitation of the water of the
Jordan River and its tributaries (— International
Rivers). However, owing to Israel’s occupation in
1967 of the project’s sites in Syria and Jordan the
authority has undergone de facto dissolution. The
Arab Centre for Industrial Development is
entrusted with the advancement of industry in the
Arab States. It has a consultative committee
chosen by the League’s Council. The Centre’s
headquarters was situated in Cairo and was later
transferred to Baghdad in implementation of the
decision of the Baghdad Conference in 1979 to
boycott Egypt. The Arab Institute of Forestry
aids in the training of Arab specialists in forestry
and related agricultural and animal husbandry
matters. The institute is located at Latakia in
Syria. Finally, the Administrative Tribunal of the
Arab League composed of five judges selected by
the Council for three renewable years, adjudicates
disputes between the League and its employees
related to their work contracts (— Administrative



24 ARAB STATES, LEAGUE OF

Tribunals, Boards and Commissions in Inter-
national Organizations). It was situated in Cairo
and then transferred to Tunisia in 1979.

(f) Arab Specialized Agencies

The Arab League is a regional organization
with numerous general objectives. To carry out
the technical functions delegated to it, the League
was required to establish Arab Specialized
Agencies — similar to those of the United Nations
(— United Nations, Specialized Agencies)-bv
separate international agreements to function
within the framework of the Arab League, but
enjoying independent legal personalities. It is
worth noting that the great majority of these
agencies are similar in their objectives, functions
and work systems to the UN agencies. The Arab
Specialized Agencies include: the Arab Postal
Union (1946), the Arab Telecommunications
Union (1953), the Arab States Broadcasting
Union (1955), the Council of Arab Economic
Unity (1957), the Arab Organization for Social
Defence against Crime (1960), the Arab
Organization for Administrative Sciences (1961),
the Arab League Educational, Cultural and
Scientific Organization (1964), the Arab Labour
Organization (1965), the Civil Aviation Council of
Arab States (1965), the Joint Arab Council for
Use of Atomic Energy (1965), the Arab
Organization for Standardization and Metrology
(1966), the Arab Fund for Social and Economic
Development (1968), the — Organization of Arab
Petroleum Expcrting Countries (1968), the Arab
Centre for the Study of Dry Regions and Arid
Territories (1968), the Joint Arab Movie
Authority (1968), the Arab Health Organization
(1970), the Arab Organization for Agricultural
Development (1970), and the Arab Bank for
Economic Development in Africa (1973).

5. Evaluation

The Arab League has carried out its functions
for a period of almost 40 years during which it
was the symbol of Arab solidarity. Its activities
have been fairly successful in the economic, social
and cultural fields. At the political level, however,
it has achieved only limited success. This has
resulted from the continuous disputes amongst

the member States and their inability to prevent
Israeli invasion of territories of the Arab States.
Since its creation the League’s activities have
revolved around the Palestinian problem. Dis-
agreement amongst the member States on how
best to deal with this situation has been one of the
main factors weakening the League’s political
role, especially since the Arab States decided to
boycott Egypt politically, to suspend its member-
ship in the League and to transfer the League and
its specialized agencies from Cairo to other Arab
cities following the Egyptian peace agreement
with Israel.
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ASSOCIATION OF
SOUTH-EAST ASIAN
NATIONS

1. Historical Background

The Association of South-East Asian Nations
(ASEAN) was formed in August 1967 between
Indonesia, Malaysia, Thailand, the Philippines
and Singapore. It was not the first attempt at
regional cooperation in the South-East Asian
area, but it has proved to be the most effective
and enduring. Besides being a natural grouping of
contiguous States, ASEAN also built upon an
affinity of economic structures, and of social, pol-
itical and cultural patterns. These factors dis-
tinguished it the larger
operating in the area in which many of the
ASEAN countries participated, such as the
- Colombo Plan, and the Asia and Pacific
Council (ASPAC), established in 1966
(— Regional Cooperation and Organization:
Asian States; — Regional Cooperation and
Organization: Pacific Region). ASEAN is open
for participation by other nations in the South-
East Asian region, but so far none has joined the
original parties.

ASEAN was established at a time of tension
and instability in South-East Asia. The period of
‘“‘confrontation” between Malaysia and Indonesia
had not long passed, the Philippines had laid
territorial claims against Sabah, and the war in
— Vietnam was escalating. The Philippines and
Thailand were members of — the South-East
Asia Treaty Organization (SEATO), but In-
donesia, Malaysia and Singapore were not. An
earlier attempt at regional cooperation by Malay-
sia, the Philippines and Thailand in the Asso-
ciation of South Asia (ASA), founded in 1961,
became unviable because of its exclusion of In-
donesia.

Faced with such problems, both internal and
external to the grouping, the formation of
ASEAN was a considerable triumph of diplomatic
skill (— Diplomacy). It was not surprising,
however, that for the first four years of its life
ASEAN moved cautiously, and that not very
much was achieved. During this period, neverthe-
less, there were significant — consultations be-
tween the partners on such political matters as

from organizations

relations with the People’s Republic of — China,
and on the Malaysian proposal for a zone of
peace, freedom and neutrality (— Neutrality,
Concept and General Rules) in South-East Asia
(November 26/27, 1971). Steps were also taken to
act as a group in economic matters; in 1972,
ASEAN established committees to explore ways
of increasing trade and industrial cooperation
with the — European Economic Community
(EEC) and in 1974 group relations were
established with Australia and Japan.

ASEAN became a more active organization
after February 1976 when the first summit meet-
ing of ASEAN leaders took place in Bali, In-
donesia. The Vietnam War had ended, the part-
ners had a common cause for concern about the
international economic situation following the
sharp increase in oil prices in 1973-1974, and the
political tensions between the partners themselves
had subsided. Three agreements were signed at
Bali on February 24, 1976: the Agreement of
Establishment of the Permanent Secretariat of
ASEAN, the Declaration of ASEAN Concord,
and the Treaty of Amity and Cooperation in
South-East Asia.

2. Structure and Organization

The constitutive instruments of ASEAN consist
of the ASEAN Declaration of 1967 and the
Agreement, Declaration and Treaty signed in
1976.

(a) ASEAN Declaration

The ASEAN Declaration, made at Bangkok on
August 8, 1967, followed the inaugural meeting of
the member States. Its —> preamble expresses the
desire to establish a firm foundation for common
action to promote regional cooperation, to
strengthen economic and social stability, and to
ensure security from external interference
(— Collective Security; compare — ANZUS Pact
(1951)). The aims and purposes of ASEAN are
stated to include the acceleration of economic
growth, social progress and cultural development
in the region; promotion of regional peace and
stability; promotion of active collaboration and
mutual assistance in the ecortomic, social, cultural,
technical, scientific and administrative fields;
provision of assistance in training and research in
the educational, professional, technical and ad-
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ministrative spheres; collaboration in agriculture,
industry, trade (including the study of inter-
national commodity trade), transportation, com-
munications, and living standards; promotion of
South-East Asian studies; and promotion of
cooperation with other international and regional
organizations with similar aims and purposes.
The Declaration also establishes machinery to
carry its aims into effect. It provides for an annual
meeting of foreign ministers, known as the
ASEAN Ministerial Meeting; a standing com-
mittee, under the chairmanship of the foreign
minister of the host country of the meeting, and
having as its members the accredited ambassadors
of the other member countries, to carry on the
work of ASEAN between the annual Ministerial
Meetings; ad hoc committees and permanent
committees of specialists and officials on specific
subjects; a national secretariat in each member
country to carry out the work of ASEAN on behalf
of that country and to service such annual or special
meetings of ASEAN as may be held in that country.

(b) Treaty of Amity and Cooperation
The Treaty of Amity and Cooperation in
South-East Asia, signed at Bali on February 24,
1976, reaffirms in classical terms the parties’
aspirations to peace, friendship and cooperation.
Chapter IV of the Treaty deals with the
— peaceful settlement of disputes. A High
Council is established, consisting of ministerial
representatives of each ASEAN member State to
take cognizance of disputes between the parties
and to recommend appropriate means of settle-
ment. The High Council itself is authorized to
provide — good offices, mediation, inquiry or
conciliation (— Conciliation and Mediation;
— Fact-Finding and Inquiry), if the parties to the
dispute consent. These provisions do not preclude
recourse to modes of peaceful settlement under

Art. 33(1) of the — United Nations Charter.

(c) Declaration of ASEAN Concord

The Declaration of ASEAN Concord, made at
Bali on February 24, 1976, set out a more detailed
set of objectives in amplification of the ASEAN
Declaration of 1967, and adopted a programme of
action as a framework for ASEAN cooperation.
The stated political objectives included the har-
monization of views among members and the

taking, where possible and desirable, of common
action. A study of judicial cooperation was also
proposed, including the possibility of an ASEAN
— extradition treaty. The economic objectives
embraced cooperation in the fields of com-
modities (— Commodities, International Regula-
tion of Production and Trade), especially food
and energy, and in ASEAN industrial projects, as
well as joint efforts towards achieving preferential
trading arrangements (— World Trade, Prin-
ciples) and towards improving access to markets
outside ASEAN. The Declaration also asserted
the need for a joint approach to international
commodity problems and other world economic
issues (see also — United Nations Conference on
Trade and Development (UNCTAD)). In the
social sphere, joint action was proposed to ac-
celerate the development of low-income groups
and rural populations, and to deal with the traffic
in narcotics (— Drug Control, International). In
the field of regional security, the Declaration ap-
proved the continuation of cooperation on a non-
ASEAN basis between the member States in ac-
cordance with their mutual needs and interests.

(d) Agreement of Establishment of the Permanent
Secretariat

The Agreement of Establishment of the Per-
manent Secretariat of ASEAN, signed at Bali on
February 24, 1976, provides for the appointment
of a full-time Secretary-General of ASEAN to
coordinate (but without replacing) the functions
of the five national secretaries-general
(established under the ASEAN Declaration, 1967)
who are now to be styled Directors-General of
the ASEAN National Coordinating Agencies.
The Agreement also provides for three bureaux
within the permanent secretariat, covering the
fields of economics, science and technology, and
social and cultural matters.

Subsequent to the signing of the Bali
agreements, a Secretary-General was appointed in
June 1976 and a Secretariat established in Jakarta.

A fund for ASEAN was established by an
Agreement signed on December 17, 1969. The
fund consists of an agreed amount which each
member State holds in its own national fund for
the purpose of approved ASEAN projects. There
is no central fund.
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3. Activities
(a) Economic cooperation

Following the Bali summit meeting, the
ASEAN Economic Ministers met in Kuala Lum-
pur in March 1976. Three major areas of
agreement resulted. The first was the establish-
ment of an Expert Group to review economic
cooperation between the members and to decide
upon a number of moderate-size ASEAN in-
dustrial projects. These projects were to be
financed primarily by the country concerned, but
the collective endorsement by ASEAN was
designed to encourage additional financing on
favourable terms by friendly developed countries
{(— Economic and Technical Aid) and by inter-
national agencies (e.g. the — United Nations In-
dustrial Development Organization). The second
decision related to trade arrangements within the
ASEAN group. It was recommended that pref-
erential trading arrangements be instituted and
that priority be given to other ASEAN partners in
the case of shortages or gluts of major com-
modities, such as crude oil and rice. The third
matter was the decision to adopt a common
diplomatic approach in international economic
guestions arising at the — United Nations, the
United Nations Conference on Trade and
Development, the -— International Monetary
Fund (IMF), and the Economic Commission for
Asia and the Pacific (ESCAP) (— Regional
Economic Commissions of the United Nations).
These questions would include such matters as
commodities, transfer of resources (— Natural
Resources, Sovereignty over; — Technology
Transfer), the new — international economic

order, and the reform of the international
monetary system (— Monetary Law, Inter-
national).

(b) Political matters

In 1976, ASEAN reaffirmed the Kuala Lumpur
Declaration of 1971 calling for the eventual es-
tablishment of a Zone of Peace, Freedom and
Neutrality (ZOPFAN) in South-East Asia. In the
same vyear, it made clear its willingness to
cooperate with the new governments in Indo-
China, but these overtures have so far not been
accepted by Kampuchea, Laos or Vietnam.
ASEAN has adopted collective policies on such

questions as the Soviet Union’s presence in

Afghanistan, participation in the 1980 Moscow
Olympic Games, and the recognition of the Viet-
namese-supported government of Kampuchea. As
a result of increasing consultation between the
partners in political matters, ASEAN has tended
to act with a common voice on a wide range of
international issues and negotiations.

(¢) Regional cooperation

Agreements have been signed by ASEAN
member States on a number of matters. These
include agreements on the promotion of coopera-
tion in mass media and cultural activities (1969),
commercial rights of non-scheduled air services
(1971), the ASEAN Tours and Travel Association
(1971), search and rescue in aircraft accidents
(1972), search and rescue in ship accidents (1975),
mutual assistance in natural disasters (1976),
combatting the abuse of narcotics (1976), and
ASEAN preferential trading arrangements (1977).

(d) The “‘dialogue partners”

The so-called ‘dialogue partners’” are Aus-
tralia, Canada, the EEC, Japan, New Zealand and
the United States, with whom the ASEAN coun-
tries have established special political and
economic links. ASEAN began a pattern of col-
lectively approaching each of the dialogue part-
ners in 1972, when it secured preferential tariff
treatment from the EEC for ASEAN products.
An approach to Japan in 1974 secured agreement
on the limitation of Japan’s production of syn-
thetic rubber to the detriment of exports of natural
rubber from ASEAN countries. Since that time
ASEAN Committees, consisting of the heads of
ASEAN diplomatic missions, have been set up in
Canberra, Ottawa, Brussels, Tokyo, Wellington
and Washington, to deal directly with the respec-
tive dialogue partner in matters of ASEAN
concern.

4. Evaluation

ASEAN represents a new approach in regional
cooperation and organization. Its common poli-
cies in external affairs, especially in economic
matters, invite comparison with the EEC. By
contrast with the EEC, however, intra-ASEAN
integration is much less advanced. ASEAN lacks
both a body of internal regulations and suprana-
tional decision-making organs (— Supranational
Organizations).
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1.A. SHEARER

BALKAN PACT (1953/1954)

The Balkan Pact of 1953/1954 denotes the legal
relationship established by four successive treaties
between the Balkan States of Greece, Turkey and
Yugoslavia: the Treaty of Friendship and Col-
laboration, signed at Ankara on February 28,
1953, in force on May 29, 1953 (UNTS, Vol. 167,
p. 21); an Additional Agreement to this Treaty,
signed at Belgrade on November 7, 1953, in force
on May 5, 1954 (AVR, Vol. 4 (1953/1954) p. 478),
the Treaty of Alliance, Political Co-Operation
and Mutual Assistance, signed at Bled on August
9, 1954, in force on May 21, 1955 (UNTS, Vol.
211, p. 237); and the Agreement Concerning the
Constitution of the Balkan Consultative Assem-
bly, signed in Ankara on March 2, 1955 (UNTS,
Vol. 225, p. 233), in force on September 30, 1955.

1. Historical Background

Plans and efforts towards regional cooperation
and federation in the Balkans are as old as the
independence of the Balkan States which they
gained in the 19th century and in the first quarter
of the 20th century in the course of the disin-
tegration of the Ottoman and the Austro-
Hungarian Empires. During the period between
the two world wars these efforts materialized in
the establishment of the Little Entente (1920/1921
between Romania, Czechoslovakia and Yugoslavia)
and the Balkan Alliance (or Balkan Entente
of 1934 between Greece, Romania, Turkey and
Yugoslavia). After World War Il new plans to
establish a Balkan federation re-emerged. this
time on the initiative of the Yugoslav Communist
Party and Marshal Tito. Stalin perceived the
Balkan federation plans as posing a potential
threat to Soviet influence and control in the
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region, and in January 1948 a rift emerged in
Soviet-Yugoslav relations during which the
Yugoslav Communist Party was expelled from the
Communist Information Bureau (the now extinct
non-governmental organization of ruling com-
munist parties), and the bilateral — alliances be-
tween Yugoslavia and both the Soviet Union and
tne ‘“‘People’s Democracies’” were denounced.
Yugoslavia was further confronted with economic
— boycott, border provocations and temporary
troop concentrations along her borders with
neighbouring States (see Clissold). Thus
Yugoslavia, although ruled by a communist party,
felt herself threatened by Stalin’s Soviet Union, as
did her non-communist neighbours Greece and
Turkey. Whereas the latter two States became
members of the — North Atlantic Treaty
Organization in February 1952, Yugoslavia did
not. Instead of NATO-membership Yugoslavia
sought a separate defence partnership with the
non-communist States in the Balkan region.

2. Content of the Balkan Pact

The Treaty of Ankara of February 28, 1953 was
intended to be a first step towards an alliance.
Pursuant to Art. 51 of the — United Nations
Charter, the contracting parties undertook to
pursue their mutual efforts for the safeguarding of
peace and security in their region and to examine
their security problems, including concerted
measures of defence in case of unprovoked
— aggression against them (Art. II). Collabora-
tion of general staffs in order to submit recom-
mendations concerning questions of defence was
agreed upon (Art. III). A regular conference once
a year — if necessary more often - of the ministers
of foreign affairs was also instituted (Art. I). The
contracting parties further undertook to hold
consultations concerning all problems of mutual
interest, to develop collaboration in the economic,
technical and cultural spheres, to settle their dis-
putes by peaceful means and to refrain from
interfering in the internal affairs of the other
parties and from concluding any alliance directed
against another contracting State (— Non-Inter-
vention, Principle of). The Treaty expressly pro-
vided that it was not to affect the rights and
obligations of Greece and Turkey deriving from
their membership in NATO (Art. VIII). It also
contained an accession clause in favour of States
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whose collaboration might be deemed useful by
all the contracting parties; the clause was aimed
especially at Italy, whose participation was not at
the time possible owing to the dispute between
her and Yugoslavia over — Trieste. Five years
after the coming into force of the Treaty each
contracting party was empowered to denounce it
by — notification to the other parties.

By the Belgrade Additional Agreement of
November 7, 1953 the tripartite collaboration
agreed upon in the Ankara Treaty was first given
an organizational structure. In order to realize the
aims of the Treaty of Ankara more efficiently, a
Permanent Secretariat was constituted, whose
tasks would be to prepare the conferences of the
ministers of foreign affairs, to study all questions
of collaboration between the contracting States,
to examine and to recommend the conclusion of
treaties and to propose the convening of con-
ferences and the setting up of bodies of coopera-
tion in the fields foreseen in the Treaty of
Ankara.

The Treaty of Bled of August 9, 1954
established ‘“a system of collective security”
(preamble); the contracting parties now under-
took, in case of armed aggression against one or
more of them, to render assistance ‘‘by common
agreement’’ in exercising the right of self-defence
recognized by Art. 51 of the UN Charter (Art. II).
This customary linkage of a defence treaty with
the UN Charter is further stressed by repeating
the obligations under Art. 51 of the Charter (i.e.
the duty to inform the — United Nations Security
Council of the measures taken in self-defence, the
duty to discontinue these measures when the
Security Council has ‘“effectively”” applied the
measures referred to in Art. 51); further the
Treaty of Bled incorporates the obligation
embodied in Resolution 378(V)A of the
— United Nations General Assembly of Novem-
ber 17, 1950, under which, following the outbreak
of hostilities, a public statement is to be issued in
which a State will proclaim its readiness — pro-
vided that the State with which it is in conflict
does the same — to discontinue all military opera-
tions and withdraw all its 1.dlitary forces (Art.
VII). Evidently because of Greek and Turkish
membership in NATO, the contracting parties
agreed on a special consultation clause under
which they undertook to consult one another on

the appropriate measures to be taken in the
region in the event of armed aggression against a
non-contracting State to which one or more of the
contracting parties owes or owe an obligation to
render mutual assistance (Art. VI). The Treaty of
Bled further developed the organizational struc-
ture of the tripartite collaboration by constituting
a Permanent Council composed of the ministers
of foreign affairs, which replaced the conference
agreed upon in the Treaty of Ankara; the Per-
manent Council was to meet regularly twice
yearly, and when not in session was to exercise its
functions through the Permanent Secretariat
established under the Additional Agreement to
the Treaty of Ankara (Art. IV). For the rest, the
Treaty of Bled more or less repeated the content
of the Treaty of Ankara, which nevertheless was
not terminated but remained in force insofar as it
was not modified by the provisions of the former.
The Treaty of Bled was concluded for a period of
twenty years; one year before expiry the Treaty
could be denounced, but without such denun-
ciation the Treaty was to undergo automatic
renewal for the ensuing year and so on thereafter
until denunciation by one of the contracting par-
ties (Art. XIII); this termination clause of the
Treaty applied to the period of validity of the
Treaty of Ankara.

In order to develop still further the cooperation
established by the Treaties of Ankara and Bled,
the fourth Treaty, signed at Ankara on March 2,
1955, established the Balkan
Assembly as a ‘“‘common organ” of the contract-

Consultative

ing parties, to be composed of members appoint-
ed by each of the national parliaments from
among their respective membership, to a total of
twenty from each. The Assembly was charged
with the examination of all the means capable of
developing collaboration among the signatory
States in every sphere of their mutual relations,
the submission of recommendations and proposals
for cooperation through the channel of the Per-
manent Council to the governments of the con-
tracting parties, and the publication of opinions
and suggestions on questions of general character.
Accession to the Treaties of Ankara and Bled
would ipso facto entail membership in the Balkan
Consultative Assembly; the duration of the
Assembly was made dependent upon the duration
of the Treaties of Ankara and Bled.
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3. Subsequent Developments

The Balkan Pact never developed into a vital
organization. It is true that after the signature of
the Ankara Treaty cooperation between the con-
tracting States began in the fields of economics,
air traffic and telecommunications; conferences of
the ministers of foreign affairs took place twice
(July 1953 in Athens, September 1954 in Bled);
the Permanent Secretariat took its seat according
to the agreed rotation principle in 1954 in Bel-
grade, 1955 in Ankara, 1956 in Athens, and 1957
in Belgrade again, but its work had no substantive
results; the Permanent Council had only one ses-
sion (February/March 1955); and the Balkan
Consultative Assembly was never convened. The
desultory activity of the Pact soon came to a
complete halt. This was a result of influences from
both without and within the alliance. After the
death of Stalin in March, 1953 and the resumption
of diplomatic relations between the Soviet Union
and Yugoslavia in June, 1955, the latter perceived
Soviet pressure on her as easing. As a result,
Yugoslavia changed the emphasis in her foreign
policy and adopted the policy of non-alignment
(— Non-Aligned States). Internally, relations be-
tween Greece and Turkey began to deteriorate in
1955 owing to the — Cyprus question. On
February 20, 1959 a speaker of the Yugoslav
government declared that the military coopera-
tion among the Balkan Pact States had practically
ceased to exist; similar declarations were issued
by Greek and Turkish government speakers
(Hartl, p. 64). Since then, Yugoslavia has sought
cooperation with the contracting parties only in
the non-military fields circumscribed by the
Treaty of Ankara. Subsequent international
developments such as the temporary resolution of
the Cyprus question in 1959 and renewed threats
to Yugoslavia after the — intervention of
— Warsaw Treaty Organization States in Cze-
choslovakia in 1968, did not lead to a revival of
the Balkan Pact; on the contrary, new Greek-
Turkish conflicts, including the Turkish inter-
vention in Cyprus in 1974 and controversies over
the — continental shelf in the — Aegean Sea
(— Aegean Sea Continental Shelf Case), have
hastened its demise. Nevertheless, none of the
contracting parties has officially denounced the
Treaties and although a Yugoslav Government

spokesman declared the readiness of his
Government to take part in a conference on the
dissolution of the Pact as early as in November
1961, the offer was not taken up. The assumption
must therefore be that the Balkan Pact is still
legally valid, but its operation is suspended.
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THEODOR SCHWEISFURTH

BELGIUM-LUXEMBOURG
ECONOMIC UNION

1. History

The Convention establishing an economic
union between Belgium and Luxembourg was
signed in Brussels on July 25, 1921 and came into
force upon ratification on March 6, 1922 (LNTS,
Vol. 9, p. 223). It was to remain in force for a
period of 50 years and to be extended thereafter
automatically for successive periods of ten years
unless denounced with one year’s advance notice.
At the time of signature, Luxembourg, as a very
small country, had a vital interest in integrating
itself into a larger economic unit; at the end of
World War I, she severed her ties with Germany
to which she had been economically attached
since her accession to the — Zollverein (German
Customs Union) in 1842. Belgium for her part had
mainly a political interest in strengthening her
links with her neighbour. The clauses of the 1921
Convention in many respects resemble the Zoll-
verein agreements which Luxembourg knew well
from long historical experience.

The original Convention was amended and
supplemented by a number of protocols, mostly of
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a technical nature, from which two must be sin-
gled out for their political importance. By an
additional Convention of May 23, 1935, a com-
mon régime was introduced for the regulation of
imports, exports and transit to fill a gap which was
apparent in the original Convention. A general
revision of the 1921 Convention was effected by a
protocol signed at Brussels on January 29, 1963
which codified the whole matter and to which a
“Consolidated Convention” was annexed (UNTS,
Vol. 547, p. 39).

It is to be noted that the operation of the Union
was interrupted by the German occupation in
1940. The Union was re-established immediately
after the end of military operations in Western
Europe on May 1, 1945. New problems arose
when Belgium and Luxembourg took part in the
creation of the — Benelux Economic Union and,
later on, in the setting up of the — European
Economic Community (EEC). The priority of the
Belgium-Luxembourg Union has been recognized
in the respective treaties (Arts. 94 of the Benelux
Treaty and 233 of the EEC Treaty). Thus, Bel-
gium and Luxembourg have maintained and even
developed their special economic relationship in
the new European framework. In the meantime
the Convention was extended for the second term
of ten years. (The analysis of the Belgium-
Luxembourg Union will be conducted hereafter
on the basis of the 1963 version of the Con-
vention, the articles quoted being those of the
consolidated text.)

2. Analysis
(a) Principles and structure

The Convention provides that an economic
union based on a — customs union is to be in-
stituted between the two parties (— Economic
Communities and Groups). Accordingly, the ter-
ritories of the parties are to be considered as
forming one single territory as far as customs,
common excise duties and common measures for
the regulation of external economic transactions
are concerned; the customs boundaries between
the two countries are to be abolished. Commerce
between the countries of tho union has to be
entirely free and unrestricted and subject to no
import, transit or export limitations or pro-
hibitions and to no duties and charges of any kind
(Arts. 1 to 3).

From the point of view of its structure, the 1921
based throughout on the
economic leadership of Belgium. A Mixed Ad-

Convention was

ministrative Council composed of two Belgian
nationals and one Luxembourg national was set
up with the task of administering the customs
union. Moreover, the Convention provided for
the creation of an advisory body to be called the
Superior Council of the Union. The latter organ,
however, never played a significant role. The 1935
Protocol set up a Mixed Administrative Com-
mission with the task of advising the two
Governments on matters of external trade and of
managing the common system of import and
export controls. This commission became rapidly
the focus of the Union’s administration.

The institutional framework was revised and
completed by the 1963 Protocol which provides
for a threefold structure (Arts. 4 and 36 to 38).
Henceforth, the Union comprises three organs.

A Committee of Ministers, composed of mem-
bers of both Governments, is empowered to take
by mutual agreement such decisions as are neces-
sary for the sound functioning of the Union. An
Administrative Commission composed of delegates
of both Governments is entrusted with the task of
ensuring on a permanent basis the application of
the Convention and a regular liaison between the
two Governments. The Secretariat of the Com-
established in Brussels. The Com-
mission takes decisions by mutual agreement
between the two delegations. In the event of dis-
agreement, the matter is referred to the Com-
mittee of Ministers. A Board of Customs is com-
posed of three members: the Belgian Director-
General of Customs, who is the Chairman of the
Board, the Luxembourg Director of Customs and
one high ranking customs official appointed by the
Belgian Government. Decisions of the Board of
Customs can, however, be taken only by mutual
agreement, any divergence being referred to the
Committee of Ministers.

Both in the 1921 Convention and in the con-
solidated text of 1963 provisions have been made
for — arbitration (Art. 40). It must be noted,
however, that so far resort has never been had to
this means of solving disputes. Instead, preference
has been given over the years to a method of
continuous — negotiation with a view to solving
problems by mutual consent as they arise, eithe-

mission is
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inside the institutions of the Union or at govern-
mental level.

Before going into the details of the substantive
provisions, it is worth mentioning that the Con-
vention does not contain any escape or safeguard
clause. Thus, neither party may take measures of
its own within the Union or try to isolate its
national territory economically from the territory
of the other party.

(b) Customs, excise and taxes

The basis of the Convention is a customs union
(Arts. 1 and S to 15). Legal provisions and
regulations regarding customs and excise are
common within the Union. Customs duties be-
tween the two countries were abolished from the
outset; there was a single customs tariff for the
Union until this tariff was merged with the
Benelux tariff which, in turn, was merged with the
common tariff of the EEC. The parties each
maintain a separate customs administration but
both administrations act under the same legisla-
tion and apply the same principles, coordination
being assured by the Board of Customs. Under
the original Convention the proceeds of customs
and excise duties had to be pooled and divided
between the parties in proportion to the popu-
lation of their territories (approximately 1:30).
Pursuant to the decision of April 21, 1970 on the
European Communities’ own resources, the pro-
ceeds of customs duties have to be turned over
directly to the Communities. As a consequence,
only the proceeds of excise duties are henceforth
pooled and divided between the parties. By a
protocol of October 27, 1971 (UNTS, Vol. 871, p.
246), for the purpose of the division of these
duties the ratio of the population was replaced by
the ratio of the consumption in both countries,
which gives a more favourable yield to Luxem-
bourg.

Apart from customs and excise properly speak-
ing, each of the two States maintains its own fiscal
system in the fields of both direct and indirect
taxation. Taking account of the differences of
fiscal policy in both countries, it has never ap-
peared possible to unify indirect taxes, and this
has entailed the substitution of a “‘fiscal frontier”
for the old — customs frontier. In this particular
field, the Belgium-Luxembourg Union has been
by-passed by the efforts of the EEC towards

harmonization, though these in turn are far from
being complete.

(c) Entry, establishment and services

The Convention guarantees for nationals of
both States freedom of movement and of es-
tablishment and lays down the principle of equal
treatment for the nationals of each of the parties
in respect of the exercise of occupations in the
fields of agriculture, trade and industry, including
financial operations, transport and employment of
labour. The same principles apply to companies
established under the legislation of one of the
parties (Arts. 16 to 22). Attention must be drawn
in this context to the judgments of the Luxem-
bourg Cour Supérieure de Justice in the Pagani
Case (Journal des Tribunaux, Vol. 69 (1954) p.
694) which have become a model for further
developments in the law of integration in Western
Europe. In these judgments, the Luxembourg
High Court recognized that a national of a third
country (in this case an Italian) economically
established in Belgium enjoys full rights in
Luxembourg under the Convention and that the
Convention has primacy over any conflicting
national statute (— Europeah Communities:
Community Law and Municipal Law).

(d) Economic policy and legislation

The Convention provides for harmonization of
the two parties’ policies in the economic, financial
and social fields and the elimination of any dis-
parities which might disturb competitive con-
ditions in the markets of the two countries. The
parties have undertaken to render each other
assistance with a view to ensuring the effective-
ness of the economic policy measures taken in the
two countries. As regards the supply of fuel,
power and raw materials, the two countries are to
be placed on a footing of absolute equality. In
view of its situation as a land-locked country,
Luxembourg has received the assurance of being
given free access to maritime transport through
the Belgian — ports. Export bounties for goods
passing from the territory of one of the parties to
the territory of the other party are expressly
prohibited (Arts. 23 to 30).

(e) External trade

Treaties and agreements relating to tariffs and
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trade as well as international payment agreements
are common to the Union. They are concluded by
Belgium in the name of the Union, after con-
sultation with the Government of Luxembourg.
The Luxembourg Government may sign such
treaties and agreements jointly with Belgium, if it
so wishes. It is up to the two Governments to
determine the procedure to be followed in the
case of multilateral treaties and agreements
(— Treaties, Multilateral). The two Governments
are obliged to take all necessary measures to
ensure that those treaties and agreements which
are common to the Union are uniformly applied
in the two States.

Commercial policy as well as legislative and
administrative measures relating to the regulation
of external trade, in particular by the establish-
ment of economic restrictions such as quotas and
licences, are common to the two countries. The
Administrative Commission is entrusted with the
administration of the quotas established for the
Union. It has the power to issue import, export
and transit licences and to collect the correspond-
ing duties, charges and levies. Here again it must
be remarked that since the matter of commercial
policy has been taken over by the EEC, the
Belgium-Luxembourg Union acts as a sub-system
inside the Common Market (Arts. 31 to 35).

(f) Monetary provisions

Under the 1921 Convention, Luxembourg
agreed to withdraw the bank notes then in cir-
culation (at that time, Luxembourg francs and
German marks then both of little value) and to
replace them by Belgian notes put at her disposal
on a long-term loan basis by the National Bank of
Belgium. Luxembourg maintained the right to
have her own currency, the issue of which was,
however, restricted both as to the total amount
and the maximum face value of the notes and
coins to be put in circulation. In fact, this meant
the complete integration of Luxembourg into the
Belgian monetary system. Apart from a short
period in the late 1930s, the Luxembourg franc
was always maintained at par with the Belgian
franc. Much litigation has come out of this
arrangement, which, over the years, has been
amended several times. A protocol defining a
régime of ‘‘monetary association” was annexed to
the 1963 protocol and replaced in turn by a Pro-

tocol of March 9, 1981 which has not yet been
ratified. Both protocols remain based on the same
principles as those of the old Convention, in so far
as Belgian money is recognized as legal tender by
Luxembourg. However, the right of Luxembourg
to have her own currency has been recognized to
a larger extent, although Luxembourg’s right to
issue money still remains limited to a determined
proportion of the total
monetary circulation. By the same protocols,
Luxembourg has obtained better access to the
advantages and facilities of the National Bank of
Belgium.

volume of Belgian

Exchange rate policy and alterations in the
exchange rate have to be agreed upon by both
States. Since World War I1, within the framework
of the monetary agreements, Belgium and
Luxembourg have established a common régime
in relation to foreign

(— Monetary Law,

control
The ad-
ministration of this régime is entrusted to a

exchange
International).

common agency, the Institut Belgo-Luxembour-
geois du Change which issues regulations applic-
able in the whole territory of the Union.

3. Evaluation

Although the Belgium-Luxembourg Economic
Union is but a limited experiment, it commends
itself to the attention of international lawyers for
various reasons. First and foremost, it has been
functioning successfully for more than half a cen-
tury and the two countries have expressed the
wish to maintain this bilateral relationship intact
in spite of the creation of the Benelux Economic
Union and the EEC. The reason for this success is
to be found in the spirit of fair cooperation which
has prevailed throughout the years.

The Union is no doubt the best example of a
full economic union encompassing the field of
customs and external trade, economic policy and
legislation, establishment and services, coupled
with a de facto monetary union which allows for a
completely free flow of current payments and
capital. It has brought about a deep inter-
penetration of the economies of both countries,
on the official as well as on the private level;
industry, commerce and banking are largely in-
tegrated.

From a legal point of view, the Convention
attained its definitive formulation in the con-
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solidated text of 1963 which in its concise expres-
sion of the essential principles, surpasses other
treaties bearing on the same subject. Thus, in
many respects the consolidated text of 1963 pro-
vides a model of legal drafting. There remain,
however, some points of friction, especially in the

field of taxation. The same applies to the

monetary arrangements, which entail a deep in-
road being made into the financial sovereignty of
Luxembourg. A third area, agriculture, which for
many years had been a cause of trouble has been
eliminated as a source of difficulties between the
two States since agricultural policy was taken over
by the EEC.
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PIERRE PESCATORE

BELIZE DISPUTE

The first settlers on the coast of Belize, then
part of the Spanish Empire in Central America,
were British wood-cutters and pirates (— Piracy)
who were completely independent of British con-
trol up to the end of the 18th century, when Great
Britain and Spain signed a number of —» treaties
enumerating certain concessionary rights to the
British (— Concessions). After the Spanish
American nations had become independent in the
early 1820s, Great Britain sought to retain pos-

session of her holdings in Belize. On April 30,
1859 Britain concluded a treaty with Guatemala
concerning the territory of Belize (Wyke-
Aycinena Treaty, CTS, Vol. 120, p. 371). In 1862,
the settlement of Belize was converted into the
colony of British Honduras (— Colonies and
Colonial Régime). In 1871 it became a Crown
colony, gaining administrative independence from
Jamaica in 1884. Although Belize had already
obtained self-government in 1963, her indepen-
dence was postponed by almost two decades and
achieved until September 21, 1981
(— Decolonization: British Territories) due to the
dispute between Britain and Guatemala on the
subject of sovereignty over the territory (— Ter-
ritorial Sovereignty). On September 25, 1981 Bel-
ize became a member of the — United Nations
(UN GA Res. 36/3).

The British-Guatemalan dispute over Belize
stems from the Treaty of 1859, which in Art. 1
lays down the — boundaries between British
Honduras and Guatemala, with Guatemala
recognizing British — sovereignty over the entire

not

territory of British Honduras. The crucial point of
contention concerns Art. 7, whereby the parties
agreed “conjointly to use their best efforts”
towards the construction of a road, which was never
built, to run from the Atlantic coast to Guatemala
City. Another treaty, by which Britain’s obliga-
tions under Art. 7 were reduced to the payment
of £50000, was signed on August 5, 1863 but,
unlike the treaty of 1859, was never ratified
(— Treaties, Conclusion and Entry into Force). In
1867, Britain informed Guatemala that she con-
sidered her obligations under Art. 7 to be can-
celled, as the costs of the construction of the road
had proved to be far higher than expected. Gua-
temala protested (— Protest).

The legal arguments can be summarized as
follows. According to Guatemala, the Treaty of
1859 is to be construed as a treaty of cessation of
territory constituting Britain’s only legal title to
Belize. Referring to the preliminary — negotia-
tions, Guatemala maintains that Art. 7 of the
Treaty constituted the consideration for Guate-
mala’s cession of territory. Only on account of
Britain’s obligations under the Clayton-Bulwer
Treaty of April 19, 1850 (CTS, Vol. 104, p. 41)-
by which the United States and Great Britain had
bound themselves not to colonize or assume or
exercise any dominion over any part of Central
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America—-had the treaty of cession been dis-
guised as a boundary treaty and the compensation
put into the ambiguous wording of Art. 7. Gua-
temala maintains that despite the use of the
phrase ‘‘conjointly to use their best efforts”, there
was only a unilateral obligation on the part of
Great Britain for the unilateral benefit of Gua-
temala. Guatemala moreover declares that Art. 7
constitutes a resolutory condition for the cession
of territory. As Britain had not fulfilled her obli-
gation, Guatemala claims to have at her option
the right either to insist on specific performance
and indemnity or to declare the Treaty of 1859 as
no longer valid (— Treaties, Termination;
— Treaties, Validity). If in fact the non-fulfilment
of Art. 7 justifies the abrogation of the treaty as a
whole, Guatemala argues that the — status quo
ante has to be restored. As the successor to Spain,
Guatemala has therefore claimed sovereignty
over Belize under the — uti possidetis doctrine
(— State Succession; — Boundaries in Latin
America: uti possidetis Doctrine). She maintains
that Britain held only a concession of usufruct on
Belize (cf. — Territory, Lease) and had always
recognized Spanish sovereignty. The treaty of
cession having lapsed, and Guatemala having in-
herited Spain’s title, she avers that she should
again have full sovereignty over Belize. Thus the
successive Guatemala have
declared Belize as part of the national territory
(see e.g. Art. 1 of the Transitory Dispositions of
the Constitution of 1965). (Similarity exists be-
tween Guatemala’s arguments and those put forth
by Argentina in the dispute over the — Falkland
Islands.)

According to the United. Kingdom, however,
the Treaty of 1859 is simply a boundary treaty,
concluded on
sovereignty, which had been based on effective
occupation, and long and undisturbed possession
(— Territory, Acquisition). The United Kingdom
claims as well that the Treaty of 1859 had lapsed,
as her obligation under Art. 7 had been cancelled
on grounds of the unforeseen high costs of the
road construction.

constitutions of

the basis of previous British

Numerous attempts to submit the dispute to
international settlement (— Peaceful Settlement
of Disputes) have failed. In 1946 the United
Kingdom accepted the jurisdiction of the — In-
ternational Court of Justice over the matter as a
question of law, whereas Guatemala insisted that

any decision had bono
(— Equity in International Law). Guatemala’s
position claiming the reintegration of Belize as
part of her territory became increasingly isolated
during the 1960s and 1970s; resolutions of the
— Umted Nations General Assembly continu-
ously reaffirmed with overwhelming majorities the
inalienable right of the people of Belize to — self-
determination and independence (see e.g. UN
GA Res. 35/20 of November 11, 1980;
— Decolonization).

to be ex aequo et

In order to settle their dispute, the United
Kingdom and Guatemala signed 16 heads of
agreement which were made public on March 16,
1981, providing the framework for negotiation of
a formal treaty. Hereby, inter alia, Guatemala
gave up her claim to Belize and to any parts of
Belize’s territory. Belize was not required to cede
any territory, but became obligated to limit her
southern ocean boundary (— Boundary Waters)
in order to give Guatemala a channel to the sea
and to grant her the use and enjoyment of two
islets (the Sapodilla and Ranguana cays, also
claimed by Honduras). Furthermore, the
agreement envisaged wide economic cooperation
between Guatemala and Belize, especially in the
exploitation of Belize's rich oil fields, and pro-
vided for Guatemala’s entitlement to — free port
facilities in Belize and to freedom of transit on
roads leading to the Atlantic coast. The nego-
tiations conducted to turn these agreements into a
treaty collapsed in June 1981, mainly due to dis-
agreement over the future status of the above-
mentioned cays on which Guatemala wanted to
build naval bases (cf. — Military
Foreign Territory). This failure to resolve the
conflict, however, did not stand in the way of
Belize gaining her independence in September
1981. Subsequently, in a communiqué in June
1982, Guatemala declared that the heads of
agreement were no longer valid since in her
opinion the United Kingdom had failed to respect
their terms. Therefore, Guatemala stated that she
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RAINER HOFMANN

BENELUX ECONOMIC UNION

1. Historical Background

Following earlier tentative moves towards
economic cooperation (Convention of Oslo, 1930,
Convention of Ouchy, 1932), a Customs Con-
vention was signed in London on September S5,
1944 by the governments-in-exile of Belgium,
Luxembourg and the Netherlands (— Customs
Union). The Convention provided for the aboli-
tion of customs duties between the Netherlands
and the — Belgium-Luxembourg Economic
Union and the standardization of customs tariffs
for imports from other countries. It also envisaged
the progressive liberalization of commercial
transactions among the three countries and the
development of a common policy towards the
outside world (Text: European Yearbook, Vol. 2
(1956), p. 282).

On March 14, 1947 a Protocol interpreting the
Customs Convention was signed. In an exchange
of letters arrangements were made for setting up
various institutions, including an international
secretariat in Brussels. After initial difficulties due
to the financial situation of the three countries,
the Convention entered into force on January 1,
1948.

In the years that followed, more than 50 further
agreements on economic cooperation were signed
by the three countries. Finally, on February 3,
1958, representatives of these countries, noting that
the provisions of the treaties establishing the
— European Economic Comn.unity and the
— European Atomic Energy Community did not

BELIZE DISPUTE

“preclude the existence or completion” of an
economic union between their countries, agreed
to establish the Economic Union envisaged in the
1944 Customs Convention as defined and inter-
preted in the 1947 Protocol. The Treaty Es-
tablishing the Benelux Economic Union (Union
Treaty; UNTS, Vol. 381, p. 165) entered into
force on November 1, 1960. The Treaty is valid
for 50 years; it may be renewed for further ten-
year periods (Art. 99).

The Union Treaty codified the earlier
arrangements and set out the measures that
remained to be taken in order to complete the
process of unification. A Convention on Tran-
sitional Provisions and a protocol on implemen-
tation form an integral part of the Treaty. The
main purposes of the Union were stated to be the
free movement of persons, goods, capital and
services throughout the three countries; the
coordination of economic, financial and social
policies; and the pursuit of a joint policy in
economic relations with third countries (Art. 1).

2. Structure

The supreme organ of the Benelux Economic
Union is the Committee of Ministers (Union
Treaty, Arts. 16-22). The Committee supervises
the application of the Treaty and for this purpose
may take decisions, make recommendations and
issue directives. It also drafts treaties and con-
ventions to be signed by the three governments.
Its decisions have to be taken unanimously. It
meets at least once every three months and the
chairmanship rotates every six months among the
three nationalities, irrespective of the place of
meeting. The Committee may delegate some of its
powers to ministerial working groups.

Most of the work is done by Commissions and
Special Commissions staffed by civil servants and
charged with specific subjects, such as industry
and trade, agriculture, customs, traffic, social
affairs, external relations, monetary and financial
affairs (Arts. 28 and 29). The Union Treaty
authorized the Committee of Ministers to create
additional Commissions or Special Commissions
and it empowered all the Commissions to es-
tablish their own rules of procedure. These Com-
missions and Special Commissions, each within
their own provinces, are responsible for carrying
into effect decisions of the Committee of Minis-
ters, keeping track of their execution by national
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administrations, and submitting proposals to the
Committee of Ministers through the medium of
the Council.

The Council of the Economic Union is presided
over by a high ranking civil servant from one of
the member States and is further composed of
representatives of each of the Commissions. The
Special Commissions are represented when items
within their competences are on the agenda. The
Council is responsible for carrying into effect the
decisions of the Committee of Ministers and for
submitting proposals to the Committee which it
deems advantageous to the functioning of the
Union. In addition, the Council coordinates the
activities of the Commissions and Special Com-
missions and forwards their proposals to the
Committee of Ministers accompanied, if required,
with its opinion.

The Treaty provides that the Secretarniat-
General of the Union is established in Brussels
(Art. 33) and is headed by a Secretary-General of
Dutch nationality, assisted by an Assistant
Secretary-General of Belgian nationality and
another of Luxembourg nationality. Since 1975
the Committee of Ministers has conferred on the
Secretary-General a right of initiative (Ministerial
Decision M (75) 13 of October 21, 1975), i.e. he is
charged with taking any initiatives which would
further the application of the Treaty and the
decisions of the Third Intergovernmental Con-
ference (October 20 and 21; Textes de base, Vol.
6. pp. 1984-2024). The Secretariat-General pro-
vides services for the above-mentioned institu-
tions. In addition, it coordinates the adminis-
trative activities of these institutions and arranges
for any contacts required. It is also charged with
making proposals which might be useful for the
execution of the Union Treaty. It has its seat in
Brussels.

There are also certain ‘‘common services’ (Art.
40) which are executive services concentrating on
special sectors. At present those include the
Benelux Trade Marks Bureau in The Hague
(established under the Trade Marks Convention
of March 19, 1962 which transformed the Benelux
area into one territory as far as trade-marks were
concerned) and the Common Service for the
Registration of Pharmaceuticals in Brussels
(established by Ministerial Decision M (72) 22 of
October 18, 1972 for the purpose of creating one
territory for pharmaceutical registration). The

former supervises the deposit and protection of
trade marks while the latter is responsible for
issuing permits for the marketing of pharmaceu-
tical products. In both cases, their powers extend
throughout Benelux territory. It should, however,
be mentioned that the common service for phar-
maceuticals with
difficulties in the realization of its objectives.
Arts. 15 and 23-24 of the Union Treaty refer to
the
(— Parliamentary Assemblies, International),
which had been established by a Convention of
November 3, 1955 (UNTS, Vol. 250, p. 201), as an
institution of the Union. However, the Treaty is
silent about the precise constitutional position of
this Council. Its Brussels secretariat is separate
from that of the Union and its powers are those
conferred by the Convention. The
governments of the three countries each year
present to the Interparliamentary Council joint

has met certain practical

Consultative Interparliamentary Council

earlier

reports on economic union, cultural cooperation,
foreign policy and unification of law. These four
reports are published annually. The Interpar-
liamentary Council may also make recom-
mendations to the three governments.

At the request of the Committee of Ministers,
the Economic and Social Advisory Council (Art.
54) gives advisory opinions concerning questions
directly related to the functioning of the Union. It
is also competent to offer advice, on its own
initiative, to the Committee of Ministers on such
questions; in such cases its interpretation is not
binding.

The Benelux Court of Justice (— Benelux
Economic Union, College of Arbitrators and
Court of Justice) is charged with interpreting the
common legal rules, either at the request of a
national court or tribunal (in which case its inter-
pretation is binding on the national judge) or at
the request of one of the three governments (in
which case its interpretation is not binding). The
Benelux Treaty also makes provision for a Col-
lege of Arbitrators to settle any disputes that may
arise between the governments.

3. Principal Achievements

(a) Free movement of goods

There are no quantitative restrictions in the
intra-Benelux exchange of industrial or agricul-
tural products.
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The most important fiscal impediments to free
trade between the Benelux countries are the
excise duties and turn-over taxes which must be
paid to the State where the consumption takes
place. Their payment cannot be abandoned as
long as the respective rates remain different.

In the field of products subject to excise duty,
several conventions have been concluded in order
to establish a single Benelux territory in matters
of excise and to standardize excise duties in the
three countries. Mainly because of the budgetary
requirements of member States, the process of
standardization is making only slow progress.

As for turn-over taxes, it has been agreed that
the formalities at the internal frontiers will be
simplified and the collection of these taxes will be
transferred to the countries’ internal authorities.

Finally, in the field of non-fiscal levies, the
harmonization of the laws on the marketing of
products marks the last stage in the total liberal-
ization of intra-Benelux trade. Divergences in the
national requirements concerning composition,
packing, means of preservation, transportation or
nomenclature are in effect impediments to the
free movement of goods throughout the three
countries, despite the elimination of quantitative
restrictions and of the collection of indirect taxes
at the internal frontiers. The harmonization of
laws in this field which has so far been achieved
has already had beneficial effects.

(b) Free movement of persons and services

Since July 1, 1960, the control of persons (i.e.
the operation consisting of verifying whether they
fulfil the necessary entry conditions) has been
abolished at the Belgian-Dutch and Belgian-
Luxembourg frontiers, both for nationals of the
Benelux countries and for foreigners. At the same
time, a joint control at the external frontiers has
been established. This control is valid for the
entire Benelux territory, and the officials who
execute it do so not only for their own countries
but also for the two other Benelux partners.
Abroad, diplomatic and consular representatives
issue visas which are valid throughout Benelux
territory.

A common labour market has been created for
the nationals of the three countries. Since 1960
workers of any of the three nationalites have been
free to seek employment anywhere in Benelux

territory. Labour exchanges offer services that
extend beyond national frontiers to the other
Benelux partners. Wage-earners working in one
of the other partner countries enjoy the same
working conditions and the same social security
benefits as nationals of that country.

Freedom of establishment for the independent
professions has existed since 1965. Citizens of
other member States are admitted to these pro-
fessions on the same conditions as nationals.

Liberalization has also been achieved in the
field of road transport. Contractual carriage of
goods by road from one of the partner countries
to another was liberalized in 1962 after the setting
up of common tariffs and controls.

The non-scheduled transport of persons by
omnibus or coach has been entirely unrestricted
since 1960, not only among the three countries
but also for departures from any of the Benelux
countries for external destinations. Moreover,
regular trans-frontier omnibus services have been
set up.

Finally, in the field of government procurement
and tenders, all discrimination between nationals
or goods of the Benelux countries is forbidden.
This prohibition applies both to the allocation of
contracts and to the purchase of goods by public
authorities. A protocol to this effect, in force since
1958, forms an integral part of the Benelux Treaty
and was extended in 1963 to subordinate public
institutions.

(c) Freedom of intra-regional payments and
capital transactions

The free movement of goods among the part-
ners would not be effective were it not accom-
panied by a free régime of payments for intra-
Benelux transactions. A régime of this nature was
established shortly after World War II, at first by
bilateral agreements and later by multilateral
agreements, notably that which established the
European Payments Union (— European
Monetary Cooperation). When the full con-
vertibility of European currencies was achieved, the
freedom of intra-regional payments also became
complete. '

As for the freedom of capital transactions, the
Benelux countries signed in 1954 an agreement
liberalizing transfers between the Belgium-
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Two judicial institutions comprise the dispute-
settlement mechanism of the — Benelux
Economic Union. These are the College of Arbi-
trators, created as an integral part of the Union
with the task of settling disputes between any of

the three Benelux countries (Belgium, the

Netherlands and Luxembourg), and the Benelux
Court of Justice which is an independent in-
stitution whose function is mainly interpretative.

A. College of Arbitrators

Arts. 15 and 41 to 53 of the Treaty establishing
the Benelux Economic Union provide for the
establishment of a College of Arbitrators and
determine its composition and functions. The
essential features are to be found outlined in Part
I1, Chapter 7 of the Treaty, but the governments
did not wish 1o lay down a detailed statute of the
College of Arbitrators in the Treaty itself. They
deemed it preferable to delegate to the Com-
mittee of Ministers the task of drafting a statute.
The Statute was accordingly published as an
annex to Ministerial Decision M (60) 10 of
November 3, 1960.

Piovision was made in the Statute for four
divisions of the College, dealing respectively with
economic, financial, social and agricultural mat-
ters. For each division a national and a substitute
national were to be designated by each of the
three countries. Each was to be appointed for
three years, but this term of office could be tacitly
extended. Six arbitrators were appointed in 1962
(Ministerial Decision M (62) 2 of February 5,
1962) for the only case brought up for arbitration
so far, but since then no new arbitrators have
been nominated.

It has been judged desirable that no dispute
should be brought before the College of Arbitra-
tors before an attempt has been made to settle it
within the Committee of Ministers. The College
has so far not been required to reach a decision as
the Council of Ministers has always been able to
resolve any difficulties that have arisen.

The registry services of the College of Arbitra-
tors are performed by the Secretariat-General of
the Union.

B. Court of Justice

1. Establishment

The Court of Justice of the Benelux Economic
Union (Benelux Court) was established by a
treaty which was signed in Brussels on March 31,
1965 and came into force on January 1, 1974. A
number of protocols have subsequently amended
and added to the provisions of this treaty (for
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details, see section 6 infra). The permanent seat
of the Court is in Brussels. The Court was in-
augurated and its members sworn in on May 11,
1974,

The Court’s hearings are normally held in
Brussels. It may, however, also sit at other loca-
tions within the three countries. Thus it has on
occasion also sat in The Hague.

The Court has drawn up its internal rules and
its rules of procedure, both of which have been
published in the official journals of the three
countries.

2. Composition

The Court consists of nine judges and six
deputy judges. It has a Parquet with three ad-
vocates-general and is assisted by three registrars.
All of these are nominated in equal numbers by
each of the three Benelux countries. The judges
and deputy judges are chosen from among the
members of the supreme courts of the three
countries: Belgium’s Cour de cassation, the
Netherlands’ Hoge Raad and Luxembourg’s Cour
supérieure de Justice or Conseil d’Etat. The ad-
vocates-general are chosen from among the
members of the Parquets of the supreme courts.
The registrars are selected from the Secretariat-
General of the Benelux Economic Union. All are
appointed on the basis of decisions of the Benelux
Committee of Ministers. None are remunerated in
their capacity as members or officials of the Court.

A President and two Vice-Presidents are elec-
ted at a general assembly of the Court; these
three judges must be of different nationality. They
are appointed for three-year periods, rotating
among the three nationalities. The President
supervises the activities of the Court; he presides
over the general assemblies, Court hearings and
the judges’ deliberations. He receives the oaths of
the judges, advocates-general and registrars,
directs the judicial business of the Court and
takes procedural decisions on matters referred to
him.

A similar system of rotation among the three
nationalities operates for the selection of the
Chief of Parquet, who is also appointed for a
three-year term. The Chief of Parquet directs the
activities of the advocates-general and assigns in-
dividual tasks, of which the most important is to
present reasoned opinions with complete im-

partiality and independence, and to advise the
Court in all the cases of which it is seised. If the
occasion arises, an advocate-general may advise
the Court of the point of view of his government,
but he preserves the freedom not to subscribe to
such views. The President and the Chief of
Parquet represent the Court jointly.

The registry is the only permanent central
organ of the Benelux Court. The registrars and
the registry staff work under the direction of the
chief registrar. The registrars assist the judges and
the advocates-general in the exercise of their
functions.

3. Competence

The Court’s main function is to promote uni-
formity in the interpretation of rules of law
common to the three Benelux countries for their
application by national courts. These common
legal rules are embodied either in conventions or
in decisions of the Committee of Ministers, the
latter being subject to the advice of the Benelux
Interparliamentary Council. At present the Court
is competent to interpret approximately 25
Benelux treaties or conventions in force. These
instruments are concerned not only with the
whole spectrum of activities of the Benelux
Economic Union, but also touch on certain
aspects of the civil and criminal law of third
countries. The Court’s competence is continually
being extended by the entry into force of new
conventions and as a result of progress towards
unification of the law of the three countries. As of
August 1, 1982 the Court has acquired com-
petence to interpret the decisions of the Union’s
Committee of Ministers.

The Court forms the keystone of the Benelux
structure and is in fact the only supranational
element (— Supranational Organizations). As
such it is not an institution of the Benelux
Economic Union, which is an inter-governmental
organization (see section 4 infra). The operating
costs of the Court are, however, borne by the
Secretariat-General’s budget (Art. 14 of the
Court’s constituent treaty).

The Court has a three-fold jurisdiction which
includes powers of preliminary review, advisory
powers and jurisdiction in certain administrative
matters. The jurisdictional powers of preliminary
review operate when a question of interpretation
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of a common legal rule arises before a national
court or tribunal of one of the three countries.
The lower courts may, and the highest courts must,
refer the problem in question to the Benelux
Court for a preliminary ruling. The Court’s
decision is binding on the national court. To date
the Court has received 25 requests for preliminary
rulings (a higher number than was originally
envisaged). The judgments and the opinions of
the advocates-general are published serially. The
Benelux Bulletin also publishes the judgments in
digest form.

Regarding advisory powers each of the three
governments may request the Court to give an
advisory opinion on the interpretation of a com-
mon legal rule. No advisory opinion has been
given to date.

Regarding its administrative jurisdiction, the
Court performs the function of an administrative
tribunal in matters relating to the staff of the
Benelux Secretariat-General (numbering about
90) and the staff of the Benelux Trademarks
Bureau and the Benelux Designs Bureau (ap-
proximately 50 persons). To date, the Chamber
responsible for administrative matters (not men-
tioned in the constituent Treaty but set up by an
Additional Protocol of April 29, 1969) has heard
17 cases, all brought by officials of the Secretariat-
General.

4. Comparison with the CJEC

The powers listed above are comparable to
some of the powers of the — Court of Justice of
the European Communities (CJEC) in Luxem-
bourg. The EEC Treaty was used as a model for
the preliminary proceedings. Only some minor
amendments were made. Nevertheless, an essen-
tial difference between the powers of preliminary
review of the CJEC and those of the Benelux
Court lies in the fact that whereas the CJEC was
expressly accorded competence, in the text of the
European treaties, to interpret the entire body of
Community law, the Benelux Court is only com-
petent to interpret the common legal rules which
have been expressly designated in a convention or
by the Committee of Ministers; indeed, as regards
the Economic Union, the Court (prior to the
entering into force of a special Protocol on
August 1, 1982 (see section 5(d) infra)) had juris-
diction to interpret only conventions concluded

within this framework but not decisions concern-
ing their execution. On the other hand, the juris-
diction of the Benelux Court is not limited to the
Economic Union, as it extends to a large number
of common legal rules in the fields of civil anc
criminal law which have been established outside
the narrow framework of the Union; it is precisely
for this reason that the Court is not integrated
into the Union, while the CJEC, for its part, is an
institution of the — European Communities.

The Benelux Court is not competent to hear
actions brought against the governments of the
three countries concerning the application of the
Treaty establishing the Benelux Economic Union
and the conventions relative to the objectives of
that Treaty. The Treaty assigns these matters to
the competence of the College of Arbitrators.

5. Principal Agreements;, Rules

The principal agreements concerning the Court
are:

(a) Treaty concerning the Establishment and
the Statute of a Benelux Court of Justice, Brus-
sels, March 31, 1965; in force January 1, 1974
(UNTS, Vol. 924, p. 2).

(b) Additional Protocol to the Treaty...(Use
of Languages before the Court), Brussels,
October 25, 1966; in force January 1, 1974
(UNTS, Vol. 924, p. 11).

(c) Protocol Concluded in Application of Arti-
cle 1, paragraph 2, of the Treaty ... (designation
of certain Benelux agreements as common legal
rules), The Hague, April 29, 1969; in force Janu-
ary 1, 1974 (UNTS, Vol. 924, p. 13).

(d) Second Protocol Concluded in Application
of Article 1, paragraph 2 of the Treaty
... (designation  of and recom-
mendations as common legal rules), Brussels, May
11, 1974; in force August 1, 1982.

(e) Additional Protocol to the Treaty

. relating to Jurisdictional Protection of Per-

decisions

sons in the Service of the Benelux Economic
Union, The Hague, April 29, 1969; in force Janu-
ary 1, 1974 (UNTS, Vol. 924, p. 17).

(f) Protocol to the Treaty...concerning the
Jurisdictional Protection of Persons in the Service
of the Benelux Trademarks Bureau and the
Benelux Designs Bureau, Brussels, May 11, 1974;
in force November 1, 1978.

(g) Protocol concerning the Publication in the
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Benelux Bulletin of Certain Common Legal Rules
for whose Interpretation the Benelux Court of
Justice has Jurisdiction, Brussels, February S5,
1980; in force June 1, 1982.

(h) Protocol Modifying Article 1 of the Treaty
concerning the Establishment and the Statute of a
Benelux Court of Justice, Brussels, June 10, 1981.

In addition, the procedure of the Court is
regulated by the Internal Rules of the Benelux
Court of Justice, adopted by the Court on
October 25, 1974 and modified on December 20,
1978, and by the Rules of Procedure of the
Benelux Court of Justice, adopted by the Court
on March 1, 1975, approved by the Committee of
Ministers on July 19, 1976 and modified on April
26, 1982.

Treaty concerning the Creation and the Statute of the
Benelux Court of Justice, 31 March 1965, European
Yearbook, Vol. 13 (1965) 259-266.

Cour de Justice Benelux/Benelux-Gerechtshof, Juris-
prudence/Jurisprudentie 1975-1979 (1979).

J.W. SCHNEIDER, The Benelux Court, Netherlands Year-
book of International Law, Vol. 4 (1973) 193-235.

G. DEMEZ, La Cour de Justice Benelux, Cahiers de droit
européen, Vol. 12 (1976) 149-178.

L. GOFFIN, La Cour de Justice Benelux, Cahiers de droit
européen, Vol. 14 (1978) 123-124.

A. DE CALUWE, Cour de Justice Benelux - chroniques,
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E.D.J. KRUIJTBOSCH

BOGOTA PACT (1948)

1. Historical Background

Since its early stages the inter-American system
has promoted the peaceful solution of internal
controversies by the States of the region
(— Regional Cooperation and Organization:
American States). As early as the Congress of
Panama in 1826, the new republics expressed
concern over methods and procedures for the
— peaceful settlement of disputes at the inter-
national level. Subsequently, this concern over the
peaceful settlement of disputes developed to in-
clude not only those disputes that might arise
among member countries of the proposed Con-

federation but also disputes involving any of those
countries and one or more powers outside the
Confederation. It was thought that dispute set-
tlement could be promoted by an international
entity or pursued through such an entity by the
parties. A close nexus between the — collective
security system and mechanisms for the peaceful
settlement of disputes evolved.

The forerunner of inter-American instruments
in this field was the ‘“Plan of Arbitration” ap-
proved by the First International American Con-
ference (Washington, 1889/1890). Art. I of the
“Plan”’ stated:

“The Republics of North, Central and South

America adopt arbitration as a principle of

American international law for the settlement

of differences, disputes, or controversies that

may arise between two or more of them.”

The “Plan” made Arbitration mandatory save
in those cases involving issues which, in the sole
judgment of one of the parties, might imperil its
independence (Arts. II, III and IV). Eleven of the
participating States signed a formal treaty con-
taining terms almost identical to the Conference
draft.

The Second International Conference of .
American States (Mexico City, 1902) adopted a
Treaty on Compulsory Arbitration and a Protocol
of Adherence to the Hague Conventions of 1899
(— Hague Peace Conferences of 1899 and 1907).
On subsequent occasions the inter-American sys-
tem approved recommendations and resolutions
on the matter of peaceful settlement, and between
1923 and 1936 several multilateral treaties, con-
ventions and protocols were adopted by the
American States. At the Conference on Con-
ciliation and Arbitration (Washington) three
relevant instruments were signed on January 5,
1929:

—The General Convention of Inter-American
Conciliation: This Convention was designed
essentially to supplement and strengthen, through
conciliation (— Conciliation and Mediation), the
procedures for investigation established in the
“Gondra Treaty” on the avoidance or prevention
of conflicts between American States of May 3,
1923. In accordance with Art. 1 of the Con-
vention, the contracting States agreed to submit
to the procedures of conciliation established
therein all controversies “which have arisen or
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may arise between them for any reason and which
it may not have been possible to settle through
diplomatic channels”. Under Art. 2, the Com-
mission of Inquiry established pursuant to the
provisions of Art. 4 of the Gondra Treaty “‘shall
likewise have the character of Commission of
Conciliation”. Art. 6 provides that the function of
the Commission as an organ of conciliation is to
“procure the conciliation of the differences sub-
ject to its examination by endeavouring to effect a
settlement between the Parties”.
—The General Treaty of Inter-American Arbitra-
tion: Under Art. 1 of this Treaty the contracting
States agreed “to submit to arbitration all
differences of an international character which
have arisen or may arise between them . .. which
are juridical in their nature”, including those
cases of dispute specifically listed in Art. 36 of the
Statute of the — Permanent Court of Inter-
national Justice. Nonetheless, the Treaty
specifically excluded from its purview the follow-
ing controversies: ‘‘(a) Those which are within the
domestic jurisdiction of any of the Parties to the
dispute and are not controlled by international
law; and (b) Those which affect the interest or
refer to the action of a State not a Party to this
treaty” (Art. 2). The General Treaty provided for
the manner of obtaining in the absence of an
agreement among the parties to the controversy,
consent as to the arbitrator or tribunal, a special
agreement to define the particular subject matter
of the controversy, and agreement over the seat
of the court, etc. (Arts. 3 and 4).
—The Protocol of Progressive Arbitration: The
object of this Protocol was to overcome the prob-
lems created not only by the many reservations
(— Treaties, Reservations) made to the General
Treaty of Inter-American Arbitration, but also by
the terms of the Treaty itself which excluded
certain controversies from its domain. Accord-
ingly, the Protocol authorized any party to the
General Treaty to deposit at any time with the
Department of State of the United States an
instrument attesting that it ‘““has abandoned in
whole or in part the exceptions from arbitration
stipulated in the said treaty or the reservation or
reservations attached by it thereto” (Art. 1).

In addition, the Anti-War Treaty of Non-
Aggression and Conciliation (— Saavedra Lamas
Treaty; — Non-Aggression Pacts), signed in Rio

de Janeiro on October 10, 1933 and still in force
for a number of Latin American and European
States and the United States, condemns wars of
—> aggression, provides for the peaceful settle-
ment of all disputes or controversies, and
establishes an elaborate mechanism of concilia-
tion for this purpose.

2. Bogotd Pact

On April 30, 1948, the Ninth International
Conference of American States held in Bogota
adopted the American Treaty on Pacific Settle-
ment (Pact of Bogota). This Treaty was intended
to replace or supersede all the previous inter-
American peace treaties and conventions. Several
American States made reservations to the Pact.

Arts. 20 to 23 of the Charter of the
— Organization of American States, also ap-
proved by the 1948 Conference, establish rules for
the peaceful settlement of disputes. Art. 20 states
that all international disputes arising between
American States should be submitted to the pro-
cedures set forth in the Charter before being
referred to the — United Nations Security
Council. Art. 23 provides that a special treaty is to
establish adequate procedures for the pacific set-
tlement of disputes and is to determine the ap-
propriate means for their application, so that no
dispute between American States fails to reach
definitive settlement within a reasonable period.
That special treaty is the Bogota Pact.

Art. LVIII of the Bogota Pact defines the rela-
tionship of the Pact with prior existing inter-
American peace treaties and conventions. It pro-
vides that as the Pact comes into effect through
the successive ratifications of the contracting par-
ties, the following treaties, conventions and pro-
tocols will cease to be in force with respect to
such parties: The Gondra Treaty of 1923; the
three instruments signed at the 1929 Conference
on Conciliation and Arbitration; the Additional
Protocol to the General Convention of Inter-
American Conciliation of December 26, 1933; the
Anti-War Treaty of Non-Aggression and Con-
ciliation of October 10, 1933; the Convention to
Coordinate, Extend and Assure the Fulfillment of
the Existing Treaties between the American
States of December 23, 1936; the Inter-American
Treaty on Good Offices and Mediation of
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December 23, 1936; and the Treaty on the Pre-
vention of Controversies of December 23, 1936.

The — preamble to the Bogota Pact states that
the governments represented at the Ninth Inter-
national Conference of American States resolved
to conclude the Treaty in fulfilment of Art. 23 of
the OAS Charter (Art. 26 of the Charter as
amended by the Protocol of Buenos Aires of
1967). In Art. I the contracting parties,

“reaffirming their commitments made in earlier
international conventions and declarations, as
well as in the Charter of the United Nations,
agree to refrain from the threat or the use of
force, or from any other means of coercion for
the settlement of their controversies, and to
have at all times recourse to specific proce-
dures”.

Arts. IX to XLIX contain rules on the following
peaceful procedures: — good offices and media-
tion, investigation and conciliation, judicial pro-
cedure, and arbitration.

On judicial procedure, Art. XXXI provides
that, in conformity with Art. 36(2) of the Statute
of the — International Court of Justice, the con-
tracting parties declare that they

“recognize, in relation to any other American
state, the jurisdiction of the Court as com-
pulsory ipso facto, without the necessity of any
special agreement so long as the Treaty is in
force, in all disputes of a juridical nature that
arise among them concerning:

(a) The interpretation of a Treaty;

(b) Any question of international law;

(c) The existence of any fact which, if estab-

lished, would constitute the breach of an

international obligation;

(d) The nature or extent of the reparation to be

made for the breach of an international oblig-

ation.”

Under Art. XXXIII, if the parties fail to agree
as to whether the Court has jurisdiction over a
controversy, the Court itself shall first decide that
question. If the Court, according to Art. XXXIV,
finds it lacks jurisdiction for the reasons set forth
in Arts. V, VI and VII of the Treaty, it shall
declare the controversy ended. On the other
hand, Art. XXXV provides that if the Court holds
for any other reason that it lacks jurisdiction to
hear and adjudge the controversy, the contracting
parties submit to arbitration, in accordance with
the provisions of the Bogota Pact.

Art. L provides a rule concerning the com-
pliance with the Court’s decisions and arbitral
awards. It states:

“If one of the High Contracting Parties should

fail to carry out the obligations imposed upon it

by a decision of the International Court of

Justice or by an arbitral award, the other party

or parties concerned shall, before resorting to

the Security Council of the United Nations,
propose a Meeting of Consultation of Ministers
of Foreign Affairs [of the member States of the

OAS] to agree upon appropriate measures to

ensure the fulfillment of the judicial decision or

arbitral award.”

3. Subsequent Developments

Thus far, only 13 OAS member States have
ratified the Bogota Pact. Nonetheless, Arts. 23 to
26 of the OAS Charter—as amended by the Pro-
tocol of Buenos Aires of 1967, in force since Feb-
ruary 27, 1970, incorporate verbatim the same pro-
visions contained in Arts. 20 to 23 of the 1948
Bogota Charter. Furthermore, the amended OAS
Charter contains in Arts. 82 to 90 new provisions
on pacific settlement of controversies.

Art. 82 of the amended OAS Charter states
that:

“the Permanent Council shall keep vigilance

over the maintenance of friendly relations

among the Member States, and for that purpose
shall effectively assist them in the peaceful set-
tlement of their disputes, in accordance with the

... provisions [established in Articles 83 to 90

of the Charter]”.

Art. 83 provides for the establishment of an
Inter-American Committee on Peaceful Settle-
ment, which, as subsidiary organ of the Per-
manent Council, would assist the Council in the
exercise of its Art. 82 powers.

Art. 84 provides that the parties to a dispute
may resort to the Permanent Council to obtain its
good offices, and in such a case the Council shall
have authority to assist the parties and to
recommend the procedures it considers suitable
for the peaceful settlement of the dispute. If the
parties so wish, the Chairman of the Council shall
refer the dispute to the Inter-American Com-
mittee on Peaceful Settlement. Art. 85 authorizes
the Permanent Council, in exercising its Art. 84
functions, to ascertain, through the Inter-Ameri-
can Committee or by any other means, the facts
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in the dispute, in the territory of any of the parties
upon consent of the government concerned. Art.
86 provides that:

“[a]ny party to a dispute in which none of the
peaceful procedures set forth in Article 24 of
the Charter is being followed may appeal to the
Permanent Council to take cognizance of the
dispute. The Council shall immediately refer
the request to the Inter-American Committee
on Peaceful Settlement, which shall consider
whether or not the matter is within its com-
petence and, if it deems it appropriate, shall
offer its good offices to the other party or
parties.”

According to Art. 87, if one of the parties
should refuse the offer, the Committee shall
“limit itself to informing the Permanent Council,
without prejudice to its taking steps to restore
relations between the parties, if they were inter-
rupted, or to reestablish harmony between them”.
Art. 88, para. 2 provides that if one of the parties
should refuse the good offices of the Inter-
American Committee on Peaceful Settlement of
the Permanent Council, the Council shall report
to the OAS General Assembly.

4. Evaluation

Resort to the Bogota Pact has been infrequent.
In order to become a member of the OAS,
however, an American State must ratify the OAS
Charter. Arts. 23 to 26 of the Charter, as amen-
ded by the Protocol of Bucnos Aires, binds the 31
American States which are at present members of
the OAS to settle their controversies by peaceful
means. On occasion, member States of the OAS
have presented proposals for amending the
Bogota Pact. Although these proposals have been
considered in meetings of the OAS, no amend-
ment to the Pact has yet been adopted.
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TATIANA B. DE MAEKELT

BOUNDARIES IN LATIN
AMERICA: UTI POSSIDETIS
DOCTRINE

1. Background

When the Spanish colonies of Central and
South America proclaimed themselves indepen-
dent in the second decade of the 19th century, it
became indispensable for them to agree on a
general principle for the adjustment of their
common boundaries. The principle they adopted
was described by them as the colonial uti pos-
sidetis, that is, the principle involving the preser-
vation of the boundaries which existed under the
Spanish régime at the time of independence, cor-
responding to each of the former colunial entities
which constituted themselves as new States. Each
one of them was considered to have — sover-
eignty inside the limits established by the Spanish
sovereign for the provinces for which they wer:
substituted (— Territorial Sovereignty).
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2. Notion in Roman Law and International Law

The term uti possidetis is taken from Roman
law. There, it denoted an interdict of the praetor,
the purpose of which was to forbid, pending the
outcome of litigation, the disturbance of the exis-
ting state of possession of immovables, even if the
possession had begun by violence, clandestinely
or with permission from any person other than
the adversary. Thus, there was simply a pro-
hibition against disturbing the starus quo, even if
the question as to which of the parties was in
possession and which was forbidden to interfere
was left open. The substance of the decree was
embraced in the words, Uti possidetis, ita pos-
sideatis (‘“As you possess, SO may you continue to
possess’’).

There are significant differences between this
remedy in Roman law and its application in
Spanish America. In Roman law, the one in pos-
session continued to enjoy it until the ques-
tion of title was decided. In the Latin American
adaptation, the new States did not by themselves
enjoy a previous possession, since the possessor had
been Spain. Furthermore, the previous possession
was not meant to continue merely on a provisional
basis until title was determined, but constituted by
itself the title for final and permanent possession.

The notion of uti possidetis had first entered
into international law to describe one of the forms
of solving the territorial changes which occurred
during a — war (— War, Laws of, History).
There are two extreme possibilites in this respect.
One is to return to the status quo ante bellum, i.e.
to re-establish the territorial situation which exis-
ted before the hostilities; the other, to consolidate
or confirm the situation of fact which was created
as a result of the hostilities, the status quo post
bellum. The system of consolidating the de facto
situation created as a result of hostilities and their
aftermath is what was known in the international
law of war by the name of uti possidetis (see
— Uti possidetis Doctrine); that is to say, the
States will continue in possession of what they
already possess. Hall, for instance, states:

“By the principle commonly called that of uti

possidetis it is understood that the simple con-

clusion of peace, if no express stipulation ac-
companies it, or in so far as express stipulations
do not extend, vests in the two belligerents as
absolute properiy whatever they respectively

have under their actual control in the case of
territory and things attached to it” (W.E. Hall,
International Law (8th ed. 1924) p. 673) (cf. also
L. Oppenheim, International Law, Vol. 2 (7th
ed. by H. Lauterpacht, 1952) pp. 599 and 611).

3. Application by Spanish American States

It is obvious that the principle of uti possidetis
proclaimed and agreed by the Spanish American
States could not have the meaning it had in the
law of war, for the simple reason that there had
been no war between those States. As stated in an
arbitral award, ‘“[t]hey were not in the position of
warring States terminating hostilities by accepting
the status of territory on the basis of conquest”
(Guatemala-Honduras Arbitral Award, RIAA,
Vol. 2, p. 1307, at p. 1324).

The adoption of the principle of uti possidetis
implied that the Spanish American States com-
mitted themselves to a reciprocal respect of their
territorial status and thus abolished among them-
selves the legitimacy of a right of — conquest,
which was then accepted in international law. The
mutual acceptance of the lines of demarcation
which Spain had decreed meant that the neigh-
bouring States were not bent on the seizure or
conquest of each other’s territories by force
(— Use of Force). Upon being adopted, the
principle at the same time prevented the ter-
ritorial ambitions of any one State and the dis-
solution of any other. Disputes were bound to
arise between them, but they grew out of ques-
tions concerning how or where the Spanish
monarch had in fact drawn the line between pre-
ceding colonial entities. But these disputes could
not be solved by force; they could be adjusted
only through — negotiation or — arbitration.

The rule of uti possidetis was not only meant to
exclude the right of conquest in the relations
between Spanish American States, but also to
forbid recognition of territorial titles which non-
American States might desire to acquire on the
American continent. By proclaiming this prin-
ciple, the new States asserted that they fell heir to
all that Spain had claimed as her own, that their
title was co-extensive with hers, and that con-
sequently no area remained without a sovereign.
This corollary of the principle was well explained
in the award of the Swiss Federal Council of 1922
in a dispute between Colombia and Venezuela:
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“This general principle offered the advantage of
establishing an absolute rule that there was not,
in law, in the old Spanish America, any ter-
ritory without a master; while there might exist
many regions which had never been occupied
by the Spaniards and many unexplored or in-
habited by non-civilized aborigines, these
regions were reputed to belong in law to which
ever of the Republics succeeded to the Spanish
Province to which these territories were
attached by virtue of the old Royal Ordinances
of the Spanish mother country. These ter-
ritories, although not occupied in fact, were by
common consent deemed as occupied in law
from the first hour by the newly created

States. . . . This principle excluded the attempts

of European colonizing States on territories

which they might have tried to proclaim res
nullius.”” (Translation from the French text,

RIAA, Vol. 1, p. 223, at p. 228.)

Thus, the principle of uti possidetis as adopted
by the Spanish American States constitutes “‘[a]n
illustration of the use of consent for purposes of
excluding reliance on acquisition of territorium
nullius or titles jure belli”” (G. Schwarzenberger,
International Law as Applied by International
Courts, Vol. 1 (3rd ed. 1957) p. 304). It antedated
both the Latin American principle of — non-
recognition of the acquisition of territory by force
proclaimed in Art. 17 of the 1948 Charter of the
— Organization of American States (see also
— Stimson Doctrine) and the United States’
— Monroe Doctrine opposing any foreign
colonization of the American hemisphere.

Another practical corollary of the principle of
uti possidetis is that once it was agreed or decided
by an award that a certain territory belonged in
law to one of the parties, there were no for-
malities for handing over territory by the occupy-
ing State to the other. The principle of transfer of
sovereignty from one State to another, according
to the 1922 Swiss Federal Council award,

“would not be applicable to the boundary rela-

tions between Colombia and Venezuela,
because by virtue of the principle of the wuti
possidetis of 1810 proclain.:d by the two High
Contesting Parties and confirmed by the
Spanish arbitral decision, there is neither a
grantor nor a grantee; each one of the States is
reputed to have had since 1810 sovereignty over

the territories which the Spanish Arbitrator has

recognized to it” (RIAA, Vol. 1, at p. 279).

The uti possidetis principle, while it had the
advantages already examined, encountered
serious difficulties in its practical application. This
was due to:

“the lack of trustworthy information during

colonial times with respect to a large part of the

territory in dispute. Much of this territory was
unexplored. Other parts which had occasionally
been visited were but vaguely known. In con-
sequence, not only had boundaries of juris-
diction not been fixed with precision by the

Crown, but there were great areas in which

there had been no effort to assert any sem-

blance of administrative authority” (Guate-

mala-Honduras Arbitral Award, RIAA, Vol. 2,

p- 1325).

Similarly, the Swiss Council award points out:
“The limits of the administrative circumscrip-
tions between the Spanish Provinces of South
America of the colonial epoch were at times
insufficiently known; the maps were imperfect,
the names of localities, of rivers, of streams and
of mountains mentioned in the documents of
the ancient régime were disfigured or were no
longer to be found. After a period of un-
certainty disputes gradually arose among most
of the Spanish American States, not on the
principle admitted by all of uti possidetis iuris
but on the details of the ancient boundaries. It
became necessary to negotiate to arrive at exact
limits”” (RIAA, Vol. 1, at p. 229).

It has been stated that frontier problems arose in

Europe because too much history was remem-

bered by the disputant parties, while in America

boundary questions arose because too little geo-
graphy was known in respect of the disputed areas

(S.W. Boggs, International Boundaries (1940) p.

17).

Yet it would be going too far to say, as Wal-
dock has stated, ‘‘that the doctrine of ‘uti pos-
sidetis’ has proved to be so indefinite and am-
biguous that it has become somewhat discredited
even as a criterion for settling boundary disputes
between Latin-American States” (BYIL, Vol. 25
(1948) p. 325). On the contrary, the principle
generally avoided ‘‘the danger of hostilities in
disputed areas, and the discussion as to its mean-
ing and application in each case made it possibie
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later to solve the boundary questions in a peaceful
way, by means of negotiations culminating in an
agreed treaty or by arbitration” (L.A. Podesta
Costa, Manual de Derecho internacional publico
(1943) p. 86 (translation)).

4. Altered Application to Boundaries with Brazil

The settlement of boundaries as between Brazil
and her neighbours could not be made on the
basis of the same principle. As Brazil was not in a
relation of subordination to Spain, she naturally
could not be considered as bound by the
sovereign acts of the Spanish monarch. According
to the principles of — State succession, the legi-
timate way of handling the boundary questions
between Brazil and the former Spanish colonies
neighbouring her would have been to follow the
delimitation which had been agreed by the two
colonial powers, Spain and Portugal, in the Treaty
signed at San Ildefonso in 1777. However, Brazil
was unwilling to accept this Treaty as binding
upon her, adducing that the war of 1801 between
Spain and France on the one side and Portugal on
the other had revoked the pre-existing treaties
(— Treaties, Termination), that this war had
extended to the American continent where there
had been conquest of territories by the Por-
tuguese, and that the treaty of peace concluded at
Badajoz on June 6, 1801 did not return to the
status quo ante bellum nor revalidate the Treaty
of San Ildefonso (— Treaties, Validity).

The legal argument concerning the extinction of
the 1777 treaty is strongly contested by Spanish
American writers, who assert that a war which
only lasted a few weeks could not extinguish a
dispositive treaty establishing a frontier which had
been the object of at least partial demarcation.
Furthermore, the Peace of Badajoz could not
refer to territories occupied in America since the
fact of this occupation was unknown in Europe
when the treaty was signed. The debate is of
historic interest only, since all the frontiers of
Brazil have now been settled by treaty or arbitra-
tion.

In those negotiations and arbitrations, the
Brazilian jurists and diplomats advanced the fol-
lowing argument: In such a situation of legal void,
the doctrine of uti possidetis becomes applicable,
not in the form accepted by the Spanish American
writers, but rather as admitted in the traditional

international law of war, that is to say, by
confirming or consolidating the situation of fact
post bellum. And the situation of fact they in-
voked was not only that resulting from the mili-
tary occupation (— Occupation, Belligerent) of
certain areas, but also from a peaceful penetration
which had taken place, and which has been de-
scribed as follows:

“the limits of the Portuguese and Spanish pos-

sessions in South America, which had been

strictly laid down in the Treaty of Tordesillas,
were exceeded by persons from Brazil in search
of gold and emeralds and . . . they achieved the
uti possidetis for Brazil and greatly increased
her territory”’ (Individual opinion of Judge Levi

Carneiro in the — Minquiers and Ecrehos

Case, ICJ Reports (1953) p. 47, at pp. 104-105).

The response of the diplomats and jurists from
Spanish America was that the principle they ac-
cepted should be described as uti possidetis juris,
which is to be distinguished from uti possidetis
facto. The difference between the two is well
explained in a quotation from earlier mediation
proceedings in the Guatemala-Honduras award:

“This principle in practice has divided the

opinions of publicists, inasmuch as while some

maintain that in solving the boundary questions
by the uti possidetis, they must consider only the
fact of the possession without entering into the
question of the title to the ownership, others
think that the application of that formula would
compel the study of titles of both jurisdictions
and the granting to the nations, not precisely
what they have possessed, but that which, ac-
cording to the decrees of the sovereign, they

had a right to possess’” (RIAA, Vol. 2, p. 1323).

According to the uti possidetis juris principle as
described by the Swiss Federal Council,
encroachments and attempts  at
colonization on the part of the adjacent State, as
well as occupations de facto, became without im-
portance and without consequence in law.

The reply of Brazilian jurists and diplomats was
that they gave to the wti possidetis principle the
only meaning that it could reasonably have ac-
cording to its origin and tradition, namely, that of
real and effective possession, independent of
any title, while the Spanish American writers tried
to inject into the Roman formula a meaning
entirely alien to its origin, that is to say, the right

untimely



BOUNDARY DISPUTES BETWEEN CHINA AND USSR 49

to possess, independent of effective occupation.
The Visconde do Rio Branco, who by successful
arbitrations and negotiations conquered for Brazil
more territory than any other captain in history,
said:

“what is called uti possidetis juris was a far-

fetched invention of writers and diplomats of

Spanish origin who, in the discussions concern-

ing the frontiers with Brazil wanted to take as

the basis of discussion the preliminary and in-
valid treaty of 1777” (H. Accioly, Droit inter-
national public (Goulé translation), Vol. 2, pp.

11-12).

It cannot be denied that the use of the formula
of uti possidetis gave a great advantage to Brazil
in the negotiations and arbitrations which took
place with Spanish American countries. Such a
formulation suggests the fact of possession as the
test, which is exactly contrary to what was in-
tended. It would have been more convenient and
appropriate to use a formula which did not have
such a strong connotation of the decisiveness of
the fact of possession, as the uti possidetis prin-
ciple carried both in Roman and international
law. It has been suggested that it would have been
more appropriate to refer to ‘“Spanish titles at the
time of independence” or ‘‘ita juris est 1810”
(Suarez).

5. Rules Applicable to European Possessions

The delimitations between Latin American
States and European possessions (— Colonies
and Colonial Régime; — Non-Self-Governing
Territories), such as the Guyanas, were not
governed by the same principles accepted by the
Latin American States, and it was therefore
necessary to agree on the applicable rules when
submitting a case to arbitration. Thus in the
Venezuela-United Kingdom arbitration treaty of
1897 concerning British Guyana (see — Guyana-
Venezuela Boundary Dispute), the parties direct-
ed the arbitral tribunal to perform two separate
and distinct tasks: firstly, that of ascertaining the
boundary line ‘‘that might be lawfully claimed’ by
the Netherlands or Spain at the time of acquisi-
tion of the colony by Great Britain, that is to say,
the uti possidetis juris of 1814 and, secondly, to
“determine the boundary line between Guyana
and Venezuela”. For this second task, the tribunal
was directed by a specific rule to consider that

“adverse holding or prescription during a period
of 50 years shall make a good title” (— Prescrip-
tion). Thus, the concept of uti possidetis was based
on factual rather than legal developments in this
case.

For details of particular boundary disputes be-

tween modern Latin American States, see

— Boundary Disputes in Latin America.
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BOUNDARY DISPUTE, GUYANA-
VENEZUELA see Guyana-Venezuela
Boundary Dispute

BOUNDARY DISPUTES BETWEEN

CANADA AND USA see American-Canadian
Boundary Disputes and Cooperation

BOUNDARY DISPUTES
BETWEEN CHINA AND USSR

1. Historical Background

(a) Tsarist Russia and Imperial China

The origins of present Sino-Soviet boundary
disputes may be traced back to the 19th century
treaties dealing with the Sino-Russian border. The
Sino-Russian border troubles, however, are much
older: they originated from and developed in
correlation to the territorial expansion of both the
Russian and Chinese Empires. Thus, originally
remote from each other, the countries’ centres of
power in St. Petersburg and Moscow and in Pe-
king came into closer contact the more they
annexed the vast territories hitherto separating
them.

The eastward expansion of Tsarist Russia start-
ed in the 16th century. Around 1640 Russian
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expeditions reached the Pacific. From the Siberian
settlement Yakutsk the Russians turned south-
ward into the Amur River Basin in 1643. The
fortified Chinese border at that time ran several
hundred kilometres south of this region along the
Great Wall. The Amur River Basin, however, was
also inhabited by a number of tribes who were
paying tribute to the Manchus and who, in ad-
dition to the Imperial Manchu forces, resisted the
incoming Russians. Success on the side of the
Chinese led to an agreement between the
governments of Russia and China to negotiate a
peace. On August 27, 1689, the “Treaty of Peace
and Boundaries” (signed at Nerchinsk) for the
first time in Chinese history formally established a
common frontier between China and Russia, and
was the first international agreement ever made
by the Emperor of China with a European State
on the basis of formal sovereign equality
(— States, Sovereign Equality; — History of the
Law of Nations: Ancient Times to World War I:
Far East; — China).

Under the Treaty of Nerchinsk the boundary
between Tsarist Russia and Manchu China ran
along the Argun river (one of the sources of the
Amur river), along its whole length until its
confluence with the Shilka river (the other source
of the Amur river). The boundary then progress-
ed along the Shilka and Gorbitza rivers and from
there north-eastward along the top of the Stano-
voy Mountains to the mouth of the Bay of Ud, on
the Sea of Okhotsk. Thus the entire Amur-Ussuri
basin was to belong to Manchu China; however,
the boundary line in the Ud valley region was not
defined very precisely. The Nerchinsk boundary
regulation remained unchanged for almost 170
years.

The Treaty of Nerchinsk concerned only the
easternmost sector of the Sino-Russian border.
Almost 40 years later a subsequent border
regulation, the 1727 Treaty of Kiakhta, defined
another large section of the Sino-Russian border,
namely the boundary west of the Argun river
until the Sayan Mountains and thus recognized
Outer Mongolia, including Tannu Tuva, and In-
ner Mongolia as part of the Chinese domain.

At the time of the Treaty of Kiakhta there was
no need to define the Sino-Russian border in the
region between the Saya~ Mountains and
Afghanistan, since at that time the territories

which now form the Soviet Central Asian Re-
publics (Tadzhikistan, Kirgizistan, Kazakhstan,
Turkmenistan) were still independent territories
separating the two empires. The expansion of
both powers changed this situation; the north-
western expansion of China reached the valleys of
Syr Darya and Amu Darya and Russia’s south-
eastward expansion did not halt until it reached
the Pamir. The regulation of the western sector of
the Sino-Russian border forms a part of the Sino-
Russian border troubles in the 19th century.

The 19th century treaties dealing with the Sino-
Russian border may be viewed as part of the
colonial policies of the European — great powers
vis-a-vis Imperial China which culminated in the
Chinese defeat in the Opium War (1840-1842) as
a result of marked technical and military in-
adequacies. The harsh terms of the Nanking
peace treaty (1842) between China and Great
Britain heralded for the Western Powers, includ-
ing Tsarist Russia, the numerous -—» unequal
treaties China was subsequently forced to con-
clude with the “civilized nations’’ in the years to
come (—> Peace Treaties).

When, in 1847, Nikolai Muravyev was made
Governor-General of Eastern Siberia, he received
special orders from Tsar Nicholas I (and later
from Tsar Alexander II) and began to systema-
tically occupy and colonialize the northern bank of
the Amur river by founding Russian garrisons and
settlements, notwithstanding the Russian Foreign
Ministry’s pointing out the illegality of this
expansionist policy under international law. By
the end of 1856 the Russians had already occu-
pied the entire course of the Amur. China,
preoccupied with internal disturbances (the
Taiping Rebellion of 1850-1864) and under partial
occupation by French and British troops, protes-
ted in vain against this breach of the Treaty of
Nerchinsk and was unable to expel the Russians
by force. When French and British troops threa-
tened Peking, Muravyev exploited the situation
by calling the Chinese to negotiations on the
northern frontier. To the accompaniment of Rus-
sian military demonstrations, these negotiations
took place at Aigun where the “Treaty of
Friendship and Boundaries™ was signed on May
16/28, 1858.

The Treaty of Aigun made the Amur river the
border between the two Empires; only some
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Chinese settlements on the left bank of the Amur
at the mouth of the Zeya river south of Blago-
veshchensk (the “64 villages™) were to remain
“under the administration of the Manchu
Government”. Under the Treaty, the region be-
tween the Ussuri river and the sea was to be
“commonly owned by the Chinese Empire and
the Russian Empire”, i.e. a Russian-Chinese
— condominium was to be created.

The Chinese Government refused to ratify the
Treaty of Aigun on the grounds that it regarded
the treaty as imposed. With Peking again in
conflict with the British and French, Russia
represented herself as the protector of Chinese
interests; the Russian envoy, General Ignatiev,
played the role of the “‘honest broker” between
the Chinese Government and the Western
powers. Using a mixture of threats and promises
Ignatiev obtained China’s consent to another ter-
ritorial settlement, the “‘Peking Additional Treaty
of Commerce, Navigation and Limits” of
November 14, 1860, which further extended the
territorial provisions of the Aigun Treaty. By
“corroborating and elucidating” Art. 1 of the
Aigun Treaty the Treaty of Peking not only
confirmed the Amur border but also by constitut-
ing the Ussuri river and its tributary, the Sun-
gacha river, as the border-line between the two
Empires, brought the territories east of the Ussuri
under exclusive Russian jurisdiction. The Peking
Treaty combined with the Treaty of Aigun
established the boundary in existence today be-
tween China’s province of Manchuria and the
Soviet Far East.

The Treaty of Peking also contained provisions
dealing with the western sector of the border
beyond the westernmost point of the boundary
line established by the Treaty of Kiakhta. Art. 11
of the Peking Treaty in a very vague way delim-
ited the boundary as following ‘“‘the direction of
the mountains, the courses of the large rivers and
the presently existing line of Chinese pickets”.
The provision was vague not least because there
was a system of permanent ‘“Chinese pickets™
which lay more to the southeast, as well as a
system of movable pickets which enclosed a much
larger territory to the northwest, extending ap-
proximately as far as Tashkent, Lake Balkhash
and Semipalatinsk on the river Irtysh. Four years
later Russia succeeded in interpreting Art. Il of

the Peking Treaty in her favour: The Protocol of
Tarbagatai (Tchuguchak) of October 7/25, 1864,
hastily conciuded because of a Moslem rebellion
in Sinkiang, drew the Chinese-Russian boundary
in Central Asia along the line of the Chinese
permanent pickets.

The next basic boundary regulation between
the two Empires was the Treaty of St. Petersburg
(or i) of February 12/24, 1881. Dunng the
Moslem rebellion in Sinkiang led by Yakub Beg,
Russian troops occupied the upper Ili river valley
in Sinkiang on the pretext of maintaining law and
order. When the Moslem rebellion was crushed,
the Chinese reclaimed title to the Ili river valley.
The first negotiations on the question led to the
signature of the Treaty of Livadia in September
1879 which vested most of the Ili valley in Russia.
The Chinese Government refused to ratify this
Treaty and sentenced the Chinese negotiator
Ch’ung-hou to death. However, the Chinese were
successful in subsequent negotiations which led to
the Treaty of St. Petersburg returning almost all
of the Ili valley to China.

Because the Treaty of St. Petersburg was found
to be insufficiently detailed it was followed during
the period from 1882 to 1893 by several demar-
cation protocols. As far as the present Sino-Soviet
boundary dispute in the Pamir region is concer-
ned, the most important of these protocols was
signed at Novi-Margelan on May 22, 1884, deal-
ing with the delimitation in the Kashgar-Province.
This delimited the Russian-Chinese boundary be-
tween the Bedel Pass (in the north) and the Uzbel
Pass (in the south); there, at the Uzbel Pass,
according to the protocol, the mutual boundary
stops, because the ‘“boundary of Russia turns
southwestwards. the boundary of China runs due
south”.

In 1892 Russian forces penetrated into the
Pamir and occupied a region south of the Uzbel
Pass and west of the Sarykol mountain chain. The
Chinese Government protested against the Rus-
sian occupation of the Pamir but was unable to
expel the Russian troops. The result of the Sino-
Russian negotiations on the Pamir question was
an exchange of notes in 1894 to the effect that
Russian troops should remain ‘‘where they are at
the moment’’. However, in her note of April 17,
1894 China declared that this did not mean “‘the
relinquishment of China’s right to the Pamir ter-
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ritory presently not under the control of the
Chinese forces”, and that she continued to regard
the protocol of May 22, 1884 as delimitating the
Sino-Russian Border.

British alarm at the Russian incursion into the
Pamir led to an exchange of notes between Russia
and Great Britain on March 11, 1895, which de-
limited their respective spheres of influence by a
line from Lake Zorkul to the Peak Povalo-
Shveykovskogo, thus establishing the northeast-
ern border of the Wakhan Corridor, which was
designated as an Afghan buffer zone between
Russian Turkestan and British India. The Chinese
Government refused to recognize the boundary
established by the Russian-British Pamir
agreement.

According to Chinese information (Govern-
ment Declaration of May 24, 1969), Russia’s ter-
ritorial gains from China under the treaties of the
19th century amounted to “more than 1.5 million
square kilometres’'.

(b) Soviet Russia and Republican China

The condemnation of — imperialism and
colonialism was one of the most explicit foreign
policy principles of the Bolshevik Party. But de-
spite Lenin’s many assurances to the contrary prior
to the October revolution in 1917 the new Soviet
Government did not declare the colonial gain of
Tsarist Russia null and void and denounced only
the secret treaties, thus leaving the 19th century
boundary treaties with China untouched.

Two declarations by Deputy Commissar for
Foreign Affairs Lev Karakhan highlighted initial
Soviet China policy. In the first Karakhan
Declaration of July 25, 1919 the Soviet Govern-
ment announced that it had ‘“‘given up all the
conquests made by the Government of the Tsars
which took away from China Manchuria and
other territories”” and it invited the Chinese
Government to enter into — negotiations with
the object of cancelling only the treaties con-
cluded after 1895. The second Karakhan
Declaration of September 27, 1920 proposed a
draft agreement to the Chinese Government in
which the first article stipulated that the Soviet
Government declared “null and void all the trea-
ties concluded with China by the former
Governments of Russia”, and renounced *“all
seizure of Chinese territory and all Russian con-

cessions in China” and restored to China
“without any compensation and for ever all that
had been predatorily seized from her by the
Tsar’s Government and the Russian bourgeoisie™.

Protracted Sino-Soviet negotiations finally led
on May 31, 1924 to the signature of the
“Agreement on General Principles for the Set-
tlement of the Questions between the Republic of
China and the Union of Soviet Socialist Repub-
lics” (LNTS, Vol. 37, p. 176). In Art. IV of the
Agreement the Soviet Union declared ““all Trea-
ties, Agreements, etc.” concluded by Tsarist
Russia and third States and ‘‘affecting the
sovereign rights or interests of China” as ‘“‘null
and void”’. The parties further agreed in Art. Il to
hold a conference ‘‘to annul ... all Conventions,
Treaties, Agreements, Protocols, Contracts etc.,
concluded between the Government of China and
the Tsarist Government and to replace them with
new treaties, agreements etc., on the basis of
equality, reciprocity and justice, as well as the
spirit of the Declarations of the Soviet Govern-
ment of the years of 1919 and 1920 (Art. III).
Art. VII stipulated that ““[tlhe Governments of
the two Contracting Parties agree to redemarcate
their national boundaries at the Conference as
provided in Article II of the present Agreement,
and, pending such redemarcation, to maintain the
present boundaries’. The conference provided for
in Art. II did take place, but broke down in April
1926 without results.

(c) The Soviet Union and the People’s Republic of
China

After the proclamation of the People’s Repub-
lic of China on October 1, 1949 the Sino-Soviet
boundary troubles appeared to be a matter of
history. By the “Treaty of Friendship, Alliance
and Mutual Assistance’” of February 14, 1950
(UNTS, Vol. 226, p. 3), which was concluded for a
period of 30 years, both countries agreed to
develop the ties between them in conformity with
the principle of ‘“‘mutual respect for national
sovereignty and territorial integrity””. This treaty
was the start of a period of cooperation between
the two communist countries which lasted until
the late 1950s. Even during this period, as it was
later revealed, discussions on territorial questions
were held between the two countries in secret.
Around 1960 the Sino-Soviet conflict broke out,
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based largely on ideological and foreign policy
differences. As one element in this conflict, the
Sino-Soviet boundary dispute once again became
a live issue.

The period of cooperation ended publicly with
the withdrawal of Soviet specialists from China in
the summer of 1960. At the same time a number
of border incidents resulted in tension in Chinese-
Soviet Sino-Soviet territorial
questions were brought to public notice bv an
editorial in Renmin Ribao of March 8, 1963 which
brought up the whole subject of China’s unequal
treaties. In this new phase of the Sino-Soviet
border dispute the two Governments first agreed
in November 1963 to talks on border problems
and — consuitations started in February 1964. At
the time of these (confidential) consultations Mao
Tse-tung on July 10, 1964 gave an interview to a
Japanese Socialist Party delegation in which he
said: ““About a hundred years ago, the area to the
east of Lake Baikal became Russian territory, and
since then Vladivostok, Khabarovsk, Kamchatka,
and other areas have been Soviet territory. We
have not yet presented our account for this list.”
1964
without achieving any positive results. Their

border regions.

The consultations ceased in August
negative sequel was a revival of border incidents
in the following years. In March 1969, these in-
in armed clashes on and
island (called Chenpao in
Chinese) in the river Ussuri. Each side accused

the other of having provoked these clashes; in

cidents culminated
around Damanskij

order to justify its behaviour the Soviet Govern-
ment issued a statement on March 29, 1969, the
Chinese Government responding with a statement
on May 24, 1969. These statements, together with
additional statements made on June 13, 1969 by
the Soviets and on October 7, 1969 by the
Chinese are very important documents on the
whole boundary dispute in that they all contain
points in the dispute between the two countries.

After the Ussuri armed clashes the Soviet
Government once again urged that consultations
on the boundary troubles be held (Soviet note of
April 19, 1969). This led to a resumption of
boundary talks on October 20, 1969. which were
held at irregular intervals over a period of ten
years. After the Chinese Government’s decision
not to prolong the 1950 Treaty of Friendship
beyond its original term of 30 years (Chinese

Statement of April 3, 1979),
negotiations were expanded to talks on general

the Sino-Soviet

“normalization” of Sino-Soviet relations. These
talks were broken off by China in January 1980
because of the Soviet — intervention in
Afghanistan.

Although these negotiations did not resolve the
principal boundary dispute, some practical solu-
tions to problems were found; in 1977 the two
sides signed an agreement concerning navigation
on the Amur and Ussuri boundary rivers.

The couclusion of a Soviet-Afghan border
treaty on June 16, 1981 (Vedomosti Verchovnogo
Soveta SSSR, 1982, No. 9, Art. 139) can be
regarded as the latest legal phase of the Sino-
Soviet boundary dispute. In its — preamble, the
1895  which
determine the line of the State border between
the two countries”. These ‘‘documents of 1895”
can only be the Russian-British exchange of notes
of March 11. 1895 on the delimitation of the
— spheres of influence of both powers in the

Pamir region, because the Soviet-Afghan border

treaty refers to ‘‘documents of

treaty again demarcates the border between Lake
Zorkul and the Peak Povalo-Shveykovskogo, i.e.
the same line established by the Russian-British
Pamir agreement of 1895. A statement of the
Chinese Foreign Ministry of July 22, 1981 (Beijing
Review, August 3, 1981, p. 7) described the
Soviet-Afghan border treaty of June 16, 1981 as
“illegal and invalid”, since this boundary align-
ment involved the area in the Pamir which is a
matter of dispute between China and the Soviet
Union. The Chinese Statement of July 22, 1981 is
a further important document setting out the
Chinese position with regard to the Pamir ques-
tion.

2. Significant Legal Aspects

(a) Is there a legal dispute?

In its statement of June 13, 1969 the Soviet
Government declared that “a territorial question
between the Soviet Union and China does not
exist in reality”; it was only the Chinese side that
was striving to create ‘‘a so-called territorial
question’’. and that was trying “‘to construct a
territorial problem artificially” (Soviet statement
of March 29, 1969). Accordingly, the Soviet view
of the Chinese-Soviet encounters is that they are
only “‘consultations’ on border problems, and not
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“negotiations” on territorial
sovereignty; these questions were settled by the
treaties of the 19th century which are still legally
effective. The Chinese see a genuine ‘‘border
question” in that these 19th century treaties are
unequal treaties that China was forced to con-

clude, and in that Tsarist Russia extended her

questions  of

territory ‘‘at many places” beyond even the bor-
der lines established by the unequal treaties
(Chinese statement of May 24, 1969). China
therefore asserts having legal claims on territories
which are presently lying within the factual bor-
ders of the Soviet Union. These same legal claims
are contested by the Soviet Union. This kind of
situation accords exactly with the definition of a
legal dispute: a legal dispute may be defined as
the assertion of a claim established under inter-
national law by one side being contested by the
other side.

(b) China’s territorial claims

China’s demands of the Soviet Union are that
she recognize the treaties of the 19th century
establishing the present border as unequal and as
having been forced upon China, and that instead
a new, equal border treaty should be concluded,
under which the border would be surveyed and
boundary posts erected. However, China does not
claim all the territory which fell under Russian
jurisdiction by the treaties of the 19th century and
which is estimated as comprising more than 1.5
million square kilometres; China only demands
the return of those territories which were occu-
pied by one side in violation of the treaties of the
19th century. Until the solution of the border
question, China also demands that both sides
withdraw their forces from the ‘“‘contested ter-
ritories’’, where the border demarcation on maps
exchanged in the course of the 1964 border nego-
tiations differ from each other (Chinese statement
of October 7, 1969).

Since Outer Mongolia, formerly a constituent
part of the Chinese Empire, was separated from
China by a process starting in 1911 and completed
by a Soviet-Chinese exchange of notes of August
14, 1945 (see Pommerening, pp. 158-171), the
common Sino-Soviet border is now divided into a
western sector and an eastern sector; Outer
Mongolia itself no longer seems to be an object of
the Sino-Soviet border dispute.

Until the present time, the Chinese have not
defined the precise extent of the “contested ter-
ritories’’. As examples only, it would seem that
China claims ‘“more than 20000 square
kilometres™ in the western sector (i.e. the Pamir
region) and “more than 1000 square kilometres”
in the eastern sector, namely ‘“more than 600"
river islands in the Amur and Ussuri (Chinese
statement of May 24, 1969). According to a Soviet
source (Alexandrov in Pravda, April 28, 1976) the
Chinese territorial claims amount to 33 000 square
kilometres in total.

One reason why China does not claim the
“more than 1.5 million square kilometres” in toto
even though she insists upon the unequal and
forced character of the 19th century treaties may
well rest on the dubiousness of such an all in-
clusive claim in international law.

(c) The “unequal” border treaties

The Sino-Russian border treaties of the 19th
century can easily be classified as “unequal” as
the notion is understood in the Soviet theory of
international law (— Socialist Conceptions of In-
ternational Law; Frenzke, p. 94). This is
confirmed by a Soviet diplomatic dictionary pub-
lished as late as 1961 which expressly includes the
Treaty of Peking of 1860 in the list of unequal
treaties forced on China (DiplomatiCeskij Slovar,
Vol. 2, p. 498). According to the Soviet theory the
classification of the boundary treaties as unequal
would entail their being regarded as null and void.
However, the Soviet “unequal treaties” theory
has not been generally accepted in international
law. It is true that according to Arts. 51 and 52 of
the — Vienna Convention on the Law of Treaties
a treaty is void if its conclusion has been procured
by coercion of a State or its representative; but
this Convention has no retroactivity (Art. 4) and
in respect to the — clausula rebus sic stantibus it
expressly stipulates that the clausula is not ap-
plicable to treaties establishing a boundary (Art.
62(2)(a)). Thus the Chinese claim may not be
supported by the Vienna Convention on the Law
of Treaties (Strupp, pp. 395-397). This may be the
legal reason why China does not insist upon a
redrafting of the territorial regulations of the 19th
century.

Notwithstanding the above, the Chinese
demand that the 19th century border treaties be
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replaced by a new border treaty is well founded
legally by the Sino-Soviet Agreement of May 31,
1924 since Art. 111 obliged both sides to annul
“all” treaties concluded between China and
Tsarist Russia and to replace them with new
treaties ‘‘on the basis of equality’”. This stipula-
tion has to ve qualified legally as a — pactum de
contrahendo which has not yet been fulfilled,
given that the Sino-Soviet conference in
1925/1926 terminated without any results in this
respect.

(d) Western sector

The “‘more than 20000 square kilometres™ in
the Pamir region constitute the largest part of the
“contested territories’. According to the Chinese
view, the Pamir region was occupied by Tsarist
Russia in violation of the protocol signed at Novi-
Margelan on May 22, 1884 (the Kashgar Protocol
or Kashgar Boundary Treaty). The legal dispute
here concentrates on the character of the Sino-
Russian exchange of notes of 1894. According to
the Chinese view these notes ‘‘are not documents
governing the demarcation of the boundary, but
are documents exchanged between aggressor and
victim, in which each stated his own position”
(Chinese statement of July 22, 1981). The Soviet
view of the Kashgar Protocol is that it ‘“has
nothing to do” with the Pamir border (Soviet
statement of June 13, 1969); and that *‘the border
in this sector was established historically and
formulated legally by the exchange of notes in
1894 (Soviet statement of August 11, 1981,
Pravda, August 12, 1981).

The legal implication of these statements is that
according to Soviet view, the exchange of notes in
1894 has to be regarded as a boundary treaty
finally delimiting the Sino-Russian border in the
area, whereas the Chinese view of the exchange
of notes is that it has to be regarded as an
— armistice line only. If the Chinese view is
taken as a basis, the Soviet Union could not have
had the capacity to conclude the border treaty
with Afghanistan of June 16, 1981 since in this
case the object of this treaty would not have been
a sector of the Soviet-Afghan but rather of the
Chinese-Afghan border. As a treaty between
third States (— Treaties, Effect on Third States) it
could not impoce any obligations on China.

(e¢) Eastern sector

With respect to the eastern sector of the bor-
der. China is also ready to accept the unequal
treaties of Aigun (1858) and Peking (1860) as the
“basis for the determination of the whole course
of the border the two countries”
(Chinese statement of May 24, 1969). China
asserts that the Soviet Union is violating the
Treaties of Aigun and Peking since the border
runs along the Chirese banks of the boundary
rivers. The legal dispute here concentrates on the

between

interpretatior: of a map attached to the Treaty of
Peking drawn to a scale ‘“smaller than
1:1000000". The Chinese interpretation of the
“red line” on the map is that it only shows the
rivers forming the border, but not the exact course
of the border (Chinese statement of October 7.
1969). According to the Soviet interpretation, the
map, together with the additional protocols of
1861, has to be regarded as a constituent part of
the Treaty of Peking, the red line showing the
exact course of the border (Soviet statement of
June 13, 1969). China thus claims that the general
rule of the thalweg applies, and that a middle line
has to be drawn, whereas the Soviet Union clings
to the special regulations of the Peking Treaty on
the basis of the — maps attached to it. The
application of the thalweg principle would entail
“more than 600 river islands” coming under the
jurisdiction of the Chinese.

3. Current Status

At present (1982), the Soviet-Chinese border
dispute remains unsettled. In March 1982 the
Soviet Union declared her preparedness ““‘to con-
tinue negotiations [with China] on existing border
questions in order to come to mutually acceptable
solutions™ (Tashkent speech by Leonid Breshnev
on March 24, 1982). Talks on normalization be-
tween the Soviet Union and China were resumed
in October 1982.
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THEODOR SCHWEISFURTH

BOUNDARY DISPUTES BETWEEN
MEXICO AND USA see American-Mexican
Boundary Disputes and Cooperation

BOUNDARY DISPUTES IN
AFRICA

1. General Significance

Mainland Africa includes 47 States, together
with the territory of — Namibia. In the era of
— decolonization, nation-building has taken
place within the parcels of territory which were
established within the colonial period. In a general
way, the map of Africa remains as it was in 1914.
Former British Somaliland (— Decolonization:
British Territories) and former Italian Somaliland
have been formed into one unit, and Ethiopia has
absorbed — Eritrea. The Belgian Congo became
independent as a single unit, whilst, in contrast,

BOUNDARY DISPUTES BETWEEN CHINA AND USSR

the large territories of former French West
Africa and French Equatorial Africa were
decolonized as fourteen  separate
(— Decolonization: French Territories; see also
— Berlin West Africa Conference (1884-1885)).

In the period 1958 to 1964 African leaders
debated the principles of regional organization in
the period of independence; in 1963 the
— Organization of African Unity (OAU) was set
up. The outcome of the political debate was the

units

adoption of a general programme of African
unity, but in practical terms this was to be based
upon a unity of action between independent
— States. The emphasis was upon the
— sovereignty and territorial integrity of States of
the OAU (— Territorial Integrity and Political
Independence).

As an important aspect of the policy-making of
this period, the members of the OAU, meeting at
Cairo in 1964, adopted a resolution in which the
Assembly of Heads of State and Government
solemnly declared ‘‘that all Member States pledge
themselves to respect the borders existing on their
achievement of national independence”

The precise implications of this instrument are
a matter of controversy, and in any case Morocco
and Somalia opposed the resolution. The general
effect was to proclaim what is in fact an existing
principle of international law: that a change of
sovereignty does not as such affect international
— boundaries. The resolution and the principle
do not “freeze’” frontiers, and thus pre-existing
disputes, lack of demarcation, and so forth,
remain on the agenda. The basic position remains
that independence does not create additional un-
certainties. In essence, the policy adopted by the
OAU is the same as that adopted in the 19th
century by the Latin American States (— Boun-
daries in Latin America: uti possidetis Doctrine)
and more recently in the practice of Asian States.

A major question raised by the 1964 resolution
of the OAU concerns the principle of — self-
determination. The relationship between the
resolution and the principle is the cause of con-
troversy. On its face, the resolution is opposed to
territorial adjustments on the basis of self-deter-
mination. However, if a unit of self-determination
is involved (and certain conditions are thus
fulfilled), then in general international law the
application of the principle of self-determination



BOUNDARY DISPUTES IN AFRICA 57

is called for (cf. — Western Sahara (Advisory
Opinion)).

The precise provenance of African boundaries
varies a great deal. and it is important to
understand the variety of ways in which a boun-
dary may be proved to exist as a matter of in-
ternational law. It is sometimes thought that to
be ‘“‘valid’’, a boundary must be based upon a
treaty (— Treaties), but this is not so. Thus the
boundaries of several of the francophone States of
West Africa derive in part from the intra-colonial
divisions of former French West Africa or French
Equatorial Africa. In these cases, the evidence
consists principally of French administrative acts
and official — maps, together with post-
independence acceptance (by conduct) of the
alignment. Many forms of evidence may be rele-
vant to the determination of a boundary, includ-
ing descriptions in national legislation (- Inter-
national Law, References to Municipal Law),
unilateral — declarations by ministers, expert
evidence of geographers,
productions of third States. A boundary, such as

the Kenya-Tanzania alignment, may be well-

and cartographical

established in spite of the absence of a bilateral
agreement relating to the boundary either before
or after independence.

2. The Types of Dispute

In spite of the colonial background, the general
character of boundary questions in Africa is the
same as that in other regions. There is no special
African taxonomy of boundary disputes. Two
features are prominent in the African context. In
the first place, the disputes have varied from
major issues of principle to very local problems
involving the location and identification of boun-
dary pillars emplaced long ago. Secondly, the
majority of issues are within a very small com-
pass, at least in geographical terms. It should also
be noted that most African alignments are well
established.

In the literature on African boundaries, terms
such as “dispute” and ‘“‘conflict” are often used
without care or discrimination. In both political
and legal terms, a dispute may exist without a
concomitant political crisis or “conflict”. A dis-
pute in the legal sense simply involves a dis-
agreement between two States on & point of law
or fact. It is also necessary to avoid confusing,

vague and unofficial statements with specific and
persistently stated claims to boundary adjustment.

It is not the case that the only disputes to be
taken into consideration are legal disputes. Some
disputes are based exclusively on considerations
of justice, historical evidence or economic con-
venience. In many cases disputes will have both
legal and political elements.

A further point concerns the identification of
boundary disputes in contradistinction to other
territorial disputes. Strictly speaking, a boundary
dispute is concerned with an alignment or a
tripoint. A territorial dispute is concerned with
the legal status of a whole parcel of territory
rather than with the validity of an alignment per se
(— Territorial Sovereignty). Thus the claim of
Morocco to the retrocession of Mauritania in 1960
(withdrawn in 1969) could not be regarded as a
boundary dispute. Similarly, the issue between
Ethiopia and Somalia is essentially a question of
the status of the Ogaden (Western Somalia) in the
light of the principle of self-determination (al-
though there is also a boundary issue involved).

3. Modes of Settlement

(a) Bilateral negotiations

There are several informal modes of settlement
which may nevertheless lead to a decisive out-
come. The end of a dispute may result from a
—> unilateral act, as when the King of Morocco
the State of Mauritania in 1969
(— Recognition). Bilateral — negotiations are
the normal means of achieving a settlement, the
implementation of which may involve a formal

recognized

treaty on delimitation or simply corresponding
administrative action on both sides. Prolonged
negotiation and joint demarcation culminated in
the definition of the Ethiopia-Kenya alignment in
a Treaty of June 9, 1970 (Brownlie, African
Boundaries, p. 791). In January 1976, a Heads-of-
State Agreement between Gambia and Senegal
adjusted the frontier in the districts of Kantora
and Vuli (Africa Research Bulletin, Vol. 13 (1976)
p- 3889).

Adjudication is available either in the form of
ad hoc — arbitration or by way of recourse to the
— International Court of Justice. Since in-
dependence, African States have not, with the

doubtful  exception of the — Northern
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Cameroons Case, resorted to adjudication except
in the context of — continental shelf delimitation
(— Tunisia-Libya Continental Shelf Case, 1981).
On a number of occasions the bilateral process
has been aided by the mediation of heads of State
of third States.

(b) Action by institutions

The procedures of — good offices and of
— conciliation and mediation may be initiated by
the — United Nations or by the OAU. In 1964,
32 member States of the OAU signed the Proto-
col of the Commission of Mediation, Conciliation
and Arbitration provided for in Art. 19 of the
OAU Charter.

In practice, the OAU has done much useful
work in the field of mediation. The UN organs
have tended to defer to the regional body in
matters of conflict resolution. However, the
—> United Nations General Assembly and the ICJ
have  been involved in the multilateral dispute
relating to the Western Sahara (see, in particular,
—» Western Sahara (Advisory Opinion)).

4. The Principal Disputes

(a) General

Given the total number of African boundaries
(the Sudan alone has eight separate alignments),
the number and intensity of disputes is on the low
side. Extreme caution is called for in the
identification of disputes. Some, as reported in the
press, do not exist. Others are of a highly restrict-
ed and localized nature. In certain cases, it is
very difficult to ascertain the facts. This is true of
the alignment between Chad and Libya; accord-
ing to some reports a major issue of principle is
involved, but no official Libyan claim has been
formulated. The question of the Western Sahara
has been prominent on the political agenda for a
number of years, but it is not properly described
as a boundary dispute. The issues concern the
legal status of the territory rather than the
determination of boundaries as such. In general, it
is to be emphasized that the political dimension of
a dispute is not directly related to the legal com-
plexity or to other aspects of the problems in-
voived.

(b) Mali-Upper Volta

The boundary dispute between Mali and Upper
Volta which emerged in 1974 has not received
much publicity, but is important in that it is
symptomatic of a type of legal dispute affecting
former units of French West Africa and French
Equatorial Africa in the post-independence
period.

The frontier had no basis in a treaty, and no
French enactment appears to have defined the
alignment. As a consequence, the evidence of the
alignment rests upon French administrative prac-
tice in the colonial period. The best evidence of
the administrative practice consists of French
official maps, together with maps produced in
France and elsewhere in the years after in-
dependence in 1960. The map evidence indicates
that some sectors of the alignment are undeter-
mined in principle.

Mali claims an area south of the River Beli; her
claim appears to be related to ethnic con-
siderations. The position of Upper Volta is based
upon the French cartography since 1922. The
basic problem is the lack of precision in the
original intra-colonial alignment. In 1975 it was
agreed that the boundary issue should be referred
to a mediation commission. No developments
have been reported recently (Brownlie, African
Boundaries, p. 427; Africa Research Bulletin,
Vol. 12 (1975) pp. 3650 and 3687).

(c) Ethiopia-Somalia

Independent Somalia resulted from the union
of former British Somaliland and former Italian
Somaliland. Italian treaties of protection with
Somali tribes began in 1887, and eventually a
colonial — protectorate extended along the coast-
northward to the Gulf of Aden. An Anglo-Italian
arrangement of 1891 involved the partition
(— Dismemberment) of Ethiopia, but Emperor
Menelik II prevented its implementation. Indeed,
in the period 1886 to 1892 he extended Ethiopian
control south of the River Awash.

Following the Treaty of Peace (— Peace Trea-
ties) concluded in 1896, Ethiopia and Italy sought
to agree upon a delimitation of a common boun-
dary. The boundary between Ethiopia and British
Somaliland was determined in principle by a
treaty of 1897. On May 16, 1908 Ethiopia and
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Italy concluded a convention in which the boun-
dary was described, and in accordance with this
agreement work was undertaken by a joint com-
mission from 1910 to 1911. The alignment was
fixed and demarcated for some 30 kilometres
north and east of the western terminal (at Dolo).
However, the major part of the work was not
completed because the two sides could not agree
upon the interpretation of the provisions of the
1908 agreement. The interpretation of the 1908
convention is a delicate operation since the rele-
vant provision refers to “the line accepted by the
Italian Government in 1897". There is acute con-
troversy over the meaning of this reference, and
certain key pieces of evidence are not available.
For its view of the alignment, the Ethiopian
Government relies upon certain official Italian
maps published between 1912 and 1928.

When the British military administration was
withdrawn from the area in 1950, the UN Trus-
teeship Council (— United Nations Trusteeship
System) accepted a British proposal regarding the
“provisional line” between Ethiopia and the ter-
ritory which was to become the Trust Territory of
Somaliland (under Italian administration). In the
period of trusteeship (1950 to 1960) efforts were
made under UN auspices to resolve the question,
but these were unsuccessful. At the time of
Somali independence in 1960, the de facto ter-
ritorial division was still on the basis of the British
“provisional line”.

The dispute concerning delimitation remains
unsettled. Moreover, since independence, Somalia
has, in any case, claimed the Somali-inhabited
areas of the Ogaden province of Ethiopia on the
basis of the principle of self-determination. In the
Somali view this principle derives from the
— United Nations Charter, with Western Somalia
seen as a ‘‘unit of self-determination”. In this
context it is argued that the OAU Resolution of
1964 was not accepted by Somalia and, further,
that in any event the resolution cannot override
the proper application of the legal principle of
self-determination (cf. — International Organiza-
tions, Resolutions).

In the view of the Ethiopian Government, the
OAU resolution has the effect that the principle
of self-determination cannot be used to modify
alignments. According to this apprcach, the only
outstanding question is the interpretation and

application of the 1908
agreement. In the recent past Somalia has pro-
posed resort to a — plebiscite in the area con-

cerned (Brownlie, African Boundaries, p. 827).

the provisions of

(d) Malawi-Tanzania

There 1s a dormant but unresolved dispute
concerning Lake Nyasa. which is also known as
Lake Malawi. According to the Government of
Malawi, the alignment lies along the eastern shore
of the lake and derives from the Anglo-German
Agreement of 1890. On this thesis, the boundary
at independence remained as it was in 1890. The
Tanzanian view is that the correct boundary is the
median line of the lake. The basis for this position
lies in the argument that the 1890 Agreement was
modified by the subsequent conduct of the parties
prior to the establishment of the Mandated Ter-
ritory of Tanganyika in 1922 (— Mandates).
There is evidence of a German presence upon the
lake (and in certain small offshore islands) in the
period 1890 to 1914. In addition, in the period
1916 to 1934, British official sources indicate a
median-line boundary, but the evidence is by no
means consistent.

The dispute crystallized after the independence
of Tanganyika (later the United Republic of
Tanzania) in 1961 and of Malawi in 1964. The
governments engaged in inconclusive correspon-
dence in January 1967 (Brownlie, African Boun-
daries, p. 956; McEwen, International Boundaries
of East Africa, p. 170).
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IAN BROWNLIE

BOUNDARY DISPUTES IN
LATIN AMERICA

1. Origins

From the earliest days of independence in Latin
America (1810 to 1832) the Roman law principle
of — uti possidetis (‘‘As you possess, SO may you
continue to possess’’) was invoked in a special
form with regard to boundary questions in former
Spanish America (— Boundaries in Latin
Anmerica: uti possidetis Doctrine). Thus, the newly
independent countries adopted as the basis for
their boundary delimitation the administrative
“divisions of the former colonial power (viceroyal-
ties, captaincies-general, audiencias, presidencias
and provinces), taking as their standard the ter-
ritorial boundary configurations which prevailed
at the date when the wars of independence broke
out. These convenient “critical dates” (see e.g. L.
Goldie, The Critical Date, ICLQ, Vol. 12, p.
1251) were generally assumed to be 1810 for
South America and 1821 for Central America. It
should be mentioned that the doctrine was not
applicable in relation to Brazil as successor to the
— sovereignty of Portugal (— State Succession).

Although the uti possidetis doctrine found
general acceptance, it did not prevent boundary
disputes- from arising. Successor States often
objected to the administrative colonial boundaries
which lacked political significance. Furthermore,

stch — boundaries were mostly based on crude
— maps and inadequate surveys, or merely fol-
lowed arbitrary lines, thus giving ample scope for
disagreement. Fragmentation of the former
Spanish Empire proceeded furthest in Central
America, leaving many boundary disputes as one
of its legacies. Other conflict-prone regions are
the Caribbean Basin (cf. — Caribbear. Coopera-
tion), the Southern Cone, the Amazon Basin (cf.
— Treaty for Amazonian Cooperation), the
— La Plata Basin, the triangle formed by South-
ern Peru, Bolivia and Northern Chile, and
— Antarctica. In no other continent have so
many frontier/boundary disputes occurred (com-
pare — Boundary Disputes in Africa).

2. Concept

Although often used synonymously, the term
“frontier” as used here means a zone which has
breadth as well as depth, whereas a “boundary”
or “border” signifies a line determined by delimi-
tation or by surveying and marking to fix a
— demarcation line. Boundaries thus delimit the
furthest territorial extent of a nation-State vis-a-
vis the neighbouring States and they establish the
limits of its sovereignty. It is also necessary to
distinguish “‘boundary disputes” per se from ‘ter-
ritorial claims”. The salient aspects of territorial
claims are to be found in the traditional rules
relating to the acquisition of — territorial
sovereignty (— Territory, Acquisition), according
to which the question of title must first be
resolved before the determination of the limits of
such title ever becomes an issue.

In addition to the general reasons for boundary
disputes, those in Latin America show some par-
ticular features. A preponderance of a strongly
geopolitical approach by military governments
which is linked to the idea of frontiers and
— spheres of influence, results in a striking
demand for adjustment to the changing facts of
political geography. Vast, inaccessible, remote
and unsurveyed terrain still exists on the hemi-
sphere. The Brazilian concepts of “living frontiers”
(fronteiras vivas) and ‘“‘wandering borders” act to
create a certain permeability of boundaries.
Transboundary cooperation and integration
efforts (— Regional Cooperation and Organiza-
tion: American States), physical problems of in-
frastructural integration, transboundary transit
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routes, and access to navigable waterways further
complicate the picture. These special
stances tended to soften the concept of a strictly

circum-

demarcated border or boundary and to replace it
with the notion of a mere frontier region.

3. Types of Disputes

Within the framework of a typology of inter-
State conflicts in Latin America there are:
ideological differences leading to conflicts be-
tween systems; great power claims to supremacy
leading to hegemonic conflicts (— Hegemony);
the desire for raw materials leading to conflicts
over resources (— Natural Resources, Sover-
eignty over); differences of economic development
leading to conflicts over — migration movements;
and finally border controversies leading to ter-
ritorial conflicts. Undoubtedly, the last-mentioned
remain the most important, and the boundary
disputes that have arisen in Latin America, in
almost all of which an element of contest for
territory is present, may be divided into four main
categories: (a) those where no recognized boun-
dary, whether delimited or demarcated, exists; (b)
those where a de facto boundary, either delimited
or even demarcated, exists, but where the entire
legitimacy of the boundary is challenged by one
party; (c) those where two rival delimitations exist
with a conflict over which is legitimate; (d) those
where a mutually agreed delimitation of the
boundary exists, but where there is dispute about
the physical demarcation in practice. In Latin
America there have been disputes leading to
— armed conflict and those stopping short of it,
both between States of the region and between
those States and extra-regional powers.

4. The Principal Boundary Disputes

(a) Disputes leading to armed conflict

One of the most striking features of boun-
dary/territorial conflicts is that they frequently
involve armed conflict. The psychological value of
the territory concerned, the concept of prestige
and “loss of face” inherent 1 an eventual loss of
the land, and the geopolitical and strategic value
of the territory are factors which explain the often
highly politicized nature of such disputes. This is
clearly demonstrated by some notable war-like

conflicts which have occurred since Latin Ameri-
can independence.

Five 19th century post-colonial — wars occur-
red in connection with the delimitation of national
frontiers; two Cisplatine Wars (1825 to 1828 and
1839 to 1852) between Argentina and Brazil on
territorial questions, leading finally to the es-
tablishment of the Republic of Uruguay; the first
War of the Pacific (1839 to 1841) in which Chile
split up a political union of the Confederation
between Peru and Bolivia; the War of the Triple
Alliance (1865 to 1870), in which Paraguay lost
vast territories to Argentina and Brazil; and the
second War of the Pacific (from 1879 to 1883), in
which Bolivia became land-locked and Peru lost
two southern provinces to Chile (later regaining
one).

The first three regional wars in the 20th century
were also territorial/boundary conflicts. The
— Gran Chaco Conflict (1932 to 1935) led to a
bloody war between Paraguay and Bolivia. The
Presidents of Argentina, Brazil, Chile, Peru,
Uruguay and the United States in their capacity
as arbitrators in equity forced both parties to sign
a — peace treaty on July 21, 1938.

The Leticia Incident between Peru and
Colombia began on September 1, 1932 with
Peru’s seizure of the Colombian port of Leticia on
the Amazon River. This territory had been ceded
by Peru to Colombia in the Treaty of March 24,
1922, which assured Colombia access to the river.
As a consequence of a resolution of the Council
of the — League of Nations under Art. 15, para.
4 of the League Covenant, Peru withdrew her
forces from Leticia. For a period of one year,
beginning on June 23, 1933, jurisdiction over
Leticia was held by an administrative commission
of the League, composed of representatives of
Brazil, Spain and the United States. Leticia was
finally restored to Colombia on June 19, 1934 on
the basis of the Treaty of Peace, Friendship and
Cooperation-between Colombia and Peru of May
24, 1934. This marked a turning point in inter-

.national relations and international law, since no

single power bloc, but rather the organized inter-
national community, had taken the necessary
steps to restore peace (~> Peace, Means to Safe-
guard).

The Maraién Dispute between Peru and Ecu-
ador originated in a conflict over Ecuador’s acce:s
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to the Atlantic through the Amazon Basin. It
erupted into war between July 1941 and January
1942 in the sparsely inhabited Peruvian pro-
vinces of Jaén and Maynas lying to the north of
the Maraiién River. The United States, which had
entered World War II in December 1941, was
unwilling to allow the destabilizing effect of
fighting in South America to continue and forced a
settlement of the conflict. A Protocol of Peace,
Friendship and Boundaries was signed on January
29, 1942 in Rio de Janeiro, and a — mixed com-
mission was appointed to fix the boundary upon
which agreement had been reached. The dispute
arose once again when the United States Army,
authorized by the commission members (Argen-
tina, Brazil, Chile and the United States) tried to
demarcate the delimitation physically according to
Art. VIII(B)(1) of the Rio Protocol. This Article
set the boundary at the divortium aquarum be-
tween the Zamora and Santiago Rivers, but there
was no watershed to be found. Pragmatically, the
commission resorted to the River Cenepa as a
boundary, and in 1959 Ecuador declared the 1942
protocol void, renewing its claim to the disputed
provinces.

There have also been two wars in Latin
America since World War II. The so-called
“Soccer War” (July 1969) between Honduras and
El Salvador was principally a migration conflict
rather than a territorial/boundary conflict. The
partially unresolved Marafién Dispute flared up
again when oil explorations in the Cordillera del
Condor area proved successful. Armed conflict
began on January 22, 1981, in the area of the
Cenepa River but soon diminished. An — armis-
tice agreement between the parties was signed on
March 9, 1981. Peru, relying on the “critical date”
theory, claims that no dispute over the boundary
exists, but Ecuador maintains that there is a
boundary in dispute.

(b) Disputes not leading to war

Twentieth century territorial/boundary disputes
not leading to — use of force on any significant
scale may be illustrated by the following selected
examples.

(i) Disputes between Latin American States

Argentina v. Brazil. In addition to the two
Cisplatine Wars between these States, there has

been a dispute over the Misiones region since
1825. Brazil relied in this case on the ufi possidetis
doctrine, although Argentina asserted that this
colonial doctrine could be invoked only in respect
of boundaries between the Spanish-American
republics. The dispute was finally settled by an
arbitral award of United States President Cle-
veland of February 5, 1895 (J.B. Moore, History
and Digest of International Arbitrations, Vol. 2
(1898) p. 2020) which was executed by the Treaty
of October 6, 1898 and the Declaration of
October 4, 1920.

Chile v. Argentina. The Argentina-Chile Fron-
tier Case involved a dispute over the boundary
line in the Cordillera of the Andes as set forth in
the boundary treaty of July 23, 1881. Final set-
tlement was reached by the arbitral award ren-
dered by King Edward VII of England in 1902,

Bolivia v. Peru. In a — compromis signed in La
Paz on December 30, 1902, Argentina was chosen
as arbitrator of the dispute involving largely un-
explored jungle territory. The award of July 9,
1909 (RIAA, Vol. 11, p. 141) divided the area
according to equitable principles.

Costa Rica v. Colombia/Panama. In a com-
promis of November 4, 1896, Costa Rica and
Colombia submitted their dispute to the President
of France who delivered his arbitral award on
September 11, 1900, splitting up the territory un-
der contention. This dispute was inherited by
Panama after achieving her independence from
Colombia on November 3, 1903. On March 17,
1910, Costa Rica and Panama signed a new arbi-
tration treaty under which Chief Justice White of
the United States Supreme Court acted as arbi-
trator. He delivered the award on September 12,
1914 (RIAA, Vol. 11, p. 528), but execution did
not occur until September, 1921, and then only
under heavy diplomatic pressure by the United
States.

El Salvador and Honduras v. Nicaragua. A
dispute concerning the legal status of the Gulf of
Fonseca (— Fonseca, Gulf of) stemmed from the
conclusion of the Bryan-Chamorro Treaty of
August 5, 1914 between Nicaragua and the
United States (for details on the Treaty and an
additional dispute arising out of it, see — Costa
Rica v. Nicaragua). El Salvador brought the case
before the Central American Court of Justice in
1917 which held, inter alia, that the Gulf was a
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historic bay (— Bays and Gulfs; — Historic
Rights). For additional aspects of this case, see
— Central American Court of Justice.

Colombia v. Peru v. Ecuador. In a controversy
over the Oriente district dating back to 1851,
Colombia and Ecuador settled their boundary
dispute in a treaty of 1916. On March 24, 1922
Colombia and Peru signed the Salomén-Lozano
Treaty (LNTS, Vol. 74, p. 9) establishing the
Putumayo River as their jungle boundary, to be
demarcated by a mixed commission. It was
objected to by Brazil. - Good offices of the
United States led to a meeting in Washington,
D.C. of the three parties involved, who finally
accepted the United States proposals in a procés-
verbal of March 4, 1925 (AJIL, Vol. 19 (1925) p.
580). Peru and Ecuador pledged themselves in the
Protocol of Quito of June 12, 1924 to determine
the boundary by direct — negotiations.

Peru v. Chile. After having won the second
War of the Pacific, Chile forced Peru in the Peace
Treaty of Ancén of October 20, 1883 to accept
the occupation of her southern provinces Tacna
and Arica until 1894, when a — plebiscite was to
be held. The Convention of Santiago signed on
April 16, 1898 concerning its implementation was
not accepted by the Chilean Chamber of Depu-
ties. Only in 1922 did the parties agree to submit
the plebiscite issue to arbitration by United States
President Calvin Coolidge. His award of March 4,
1925 (RTAA, Vol. 2, p. 921) announced that the
election would be held under his nation’s super-
vision, but in June 1926 the plebiscitary com-
mission declared a fair election impossible. Direct
negotiations between Peru and Chile finally led to
the Treaty of Lima of June 3, 1929, which left
Arica with Chile and returned Tacna to Peru
(Art. 2). The Additional Protocol to that Treaty
further granted Peru a right of previous infor-
mation and consent
changes affecting that frontier region. a right
which Peru exercised on November 18, 1976 to
block the bilateral understanding between Bolivia
and Chile on the plan for Bolivia's outlet to the
sea.

Guatemala v. Honduras. The arbitration treaty
of July 16, 1930 effected a compromise as to the

concerning all territorial

jurisdiction of a special tribunal acting as the
International  Central  American  Tribunal,
established by the Convention of February 7, 1923

to resolve a border in dispute since 1845. The
tribunal rendered its award on January 23, 1933
on the basis of the uti possidetis juris of 1821
(RIAA, Vol. 2, p. 1322).

Chile v. Argentina. The physical demarcation
of the boundary established in the British Arbitral
Award of 1902 (see supra) in the region between
the Palena and Encuentro Rivers in Patogonia
raised special problems, for the solution of which
both parties agreed in a compromis on June 12,
1960 to submit the dispute to the British Crown.
Queen Elizabeth II announced the final award on
December 9, 1966, dividing up the territory under
dispute almost by halves, thus ending a dispute
which had continued since 1818 (— Argentina-
Chile Frontier Case).

Honduras v. Nicaragua. The — Honduras-
Nicaragua boundary dispute concerning the
Arbitral Award made by the King of Spain on
December 23, 1906 was finally settled by the 1CJ
in 1960.

Argentina v. Uruguay. Since the foundation of
the Republic of Uruguay in 1852, the delimitation
of her La Plata River boundary with Argentina
and Uruguay has been a problem. The Protocol
Saenz Pefia-Ramirez of January 5, 1920, the Joint
Declaration of January 30, 1961, and the Protocol
of the La Plata River of January 14, 1964 dealt
only with the questions of navigation and use of
waters. It was the Treaty of the La Plata River
and its Maritime Limits of November 19, 1973
(ILM, Vol. 13 (1974) p. 251) which finally
established a ‘‘multiple system’ containing very
flexible rules as to the different riverine areas
concerned.

Chile v. Bolivia. After suffering defeat in the
second War of the Pacific, Bolivia lost the whole
of her Pacific coast, thus becoming land-locked
under the armistice treaty of April 4, 1884. This
de facto loss was juridically consolidated by the
Treaty on Peace, Friendship and Commerce of
October 20, 1904. Although Chile consented in
the Protocol of January 10, 1920 to open nego-
tiations immediately (— Pactum de contrahendo,
pactum de negotiando) on the concession of a
corridor to give Bolivia free access to the sea
negotiations did not get underway in earnest until
August 26, 1975 when Bolivia took the initiative
by proposing a detailed plan. Chile reacted posi-

tively in its — note of December 19, 1475.
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However, the understanding which had almost
been reached by Chile and Bolivia concerning the
corridor (note of November 18, 1976) was blocked
by Peru, exercising her right to consent to every
territorial modification in that region, as granted
by the Additional Protocol to the Treaty of Lima
of June 3, 1929, .

Argentina v. Chile. The long-lasting territorial
dispute over the islands of Picton, Lennox and
Nueva in the Beagle Channel was legally resolved
by the — Beagle Channel Arbitration award of
Queen Elizabeth 11, delivered on April 18, 1977 in
favour of Chile’s claim. In a note of January 25,
1678, Argentina declared the award null and void
(— Judicial and Arbitral Decisions: Validity and
Nullity). At the time of writing, the dispute is
unresolved despite mediation efforts by the Pope.

Colombia v. Venezuela. The boundary delimi-
tation in the Gulf of Venezuela gave rise to a
number of problems. In the Pombo-Michelena
Treaty of 1833 the entire coastline of the Gulf was
attributed to Venezuela, whereas an arbitral
award of the Queen of Spain of March 16, 1891
and an award of the Swiss Federal Council of
March 24, 1922 determined the delimitation of the
boundary to be in the Guajira Peninsula. Another
boundary treaty of 1941 settled the outstanding
questions without dealing with the two major
problems, namely the Monk Islands (Islas Mon-
jes) and the delimitation of the Gulf waters. In
1944, Colombia unilaterally declared her ter-
ritorial sovereignty over the islands. Venezuela
vigorously contested this claim and occupied the
islands in February 1952, On November 11, 1952
the Colombian Foreign Minister Juan Uribe
Holguin formulated a surprising verbal declara-
tion on behalf of the Colombian government
renouncing all pending claims over the Monk
Islands; Venezuela accepted it immediately. Since
1971 Colombia has contested the validity of this
renunciation (cf. the Ihlen Declaration referred to
in the — Eastern Greenland Case, Art. 46 of the
— Vienna Convention on the Law of Treaties, and
— waiver) and a suit has been filed against Uribe
Holguin for high treason. With respect to the
delimitation of the waters of the Gulf of
Venezuela the parties agreed, after twelve years
of negotiaiions, on the Herrera Campins-Trubay
Ayala draft treaty on October 20, 1980, which
remains to he executed in detail.

Nicaragua v. Colombia. This dispute refers not
only to the extension of the — exclusive
economic zone up to 200 nautical miles by
Nicaragua, but also to the sovereign rights over
the San Andrés Islands and the Providencia
Archipelago. In the Barcenas Meneses-Esguerra
Treaty of March 24, 1928, Nicaragua, then under
United States occupation, was forced to cede to
Colombia sovereignty over islands and the
archipelago, with the exception of the Roncador,
Quitasueiio and Serrana Cays. The status of the
Cays was frozen until the Vasquez-Saccio Treaty
of August 8, 1972 (ratified July 1981), in which the
United States relinquished all territorial claims
(the Cays included) in favour of Colombia, and
reserved to herself only the half-portion of the
fishing rights (— Fishery Zones and Limits). After
the victory of the Sandanistas over the régime of
Anastasio Somoza, however, the Government of
a 200 nautical mile
exclusive economic zone in December 1979. Fur-
ther, it declared on February 4, 1980 both the
Barcenas Meneses-Esquerra Treaty and the
Vasquez-Saccio Treaty to be null and void, on the
grounds that the former treaty was concluded
under foreign occupation and that the latter
ignores the fact that the Cays lie on the natural
Nicaraguan Rise. Colombia, on the other hand,
refers to the uti possidetis doctrine and to her
unquestioned administration of the islands since
the time of independence. Prior to Nicaragua’s
declaration, moreover, Colombia had signed with
Panama on November 20, 1976 and with Costa
Rica on March 17, 1977 two pertinent boundary
treaties on the basis of uncontested Colombian

Nicaragua proclaimed

territorial sovereignty.

Guyana v. Venezuela. The
Venezuela Boundary Dispute over the mineral-
rich Essequibo region, although the subject of an
arbitral award of 1899 and the 1970 Protocol of
Port of Spain which expired in 1982, remain un-
settled at the time of writing.

— Guyana-

(i) Disputes with extra-regional powers
In addition to these boundary/territorial dis-
putes between Latin American States, there are
also territorial conflicts in which extra-regional
former colonial powers are involved:
Brazil v. United Kingdom. In the arbitral award
rendered in 1904 in the Anglo-Brazilian boundary



BOUNDARY DISPUTES IN LATIN AMERICA 65

dispute concerning the boundaries of British
Guiana, King Victor Emanuel IIl of Italy, in his
capacity as sole arbitrator, decided to divide the
disputed territory ‘‘in accordance with the lines
traced by nature” (RIAA, Vol. 11, p. 22).

Mexico v. United States. An extensive boun-
dary has given rise to a number of - American-
Mexican boundary disputes, the most famous of
which involved the Rio Grande River boundary
(especially the Chamizal tract). This dispute was
resolved by treaties of 1963 and 1970, but mari-
time boundary problems remain.

Panama v. United States. The régime
established by the Hay-Buneau Varilla Treaty of
1903 to govern the — Panama Canal first
encountered serious troubles in 1964. Although
negotiations began that year, treaties restoring the
Canal Zone to Panama and giving the Canal the
status of — permanent neutrality were not signed
until September 7, 1977.

Guatemala v. United Kingdom. In a boundary
treaty of April 30, 1859 Guatemala ceded great
parts of its territory to Great Britain, on behalf of
the dependent territory British Honduras (since
1981 the independent State of Belize). Dis-
agreement over the treaty provisions led to what
is now known as the — Belize dispute.

Argentina v. United Kingdom. Since 1833 the
— Falkland Islands (Malvinas Islands) and their
dependencies have been British ad-
ministration, despite periodic Argentine protests.
On April 12, 1982 Argentina invaded the Islands
after 17 years of fruitless negotiations but had to
— surrender on June 14, 1982 after armed conflict
with the United Kingdom.

Antarctica. The régime established by the 30-
year Antarctica Treaty of December 1, 1959 does
not prejudice any territorial title (Art. 1V).
Several territorial claims to portions of Antarctica
overlap.

under

5. Settlement of Boundary Disputes

In the disputes mentioned above, almost all of
the principal types of settlement procedures have
been taken into consideration: war, diplomacy
(bilateral negotiation, good offices or mediation),
arbitration, judicial settlement and action by a
collective  organization, regional (by the
— Organization of American States (OAS) and
the — Organization of Central American States

(ODECA)) or international (by the — United
Nations). The most salient features of dispute
settlement in Latin America are the large number
of arbitral awards, the predominant position of
the United States in this sphere of influence and
the role played by the regional security system of
the OAS itself or vis-a-vis the global UN-System
(— Regional Arrangements and the UN Charter).
Due to Art. 52(2) of the UN Charter, Art. 2 of the
— Inter-American Treaty of Reciprocal Assis-
tance of Rio de Janeiro (Rio Pact) and Art. 23 of
the OAS Charter, all disputes shall be submitted
to the Inter-American System before referring
them to the — United Nations General Assembly
or — United Nations Security Council. However,
this principle only refers to procedures of peaceful
settlement, whereas enforcement actions still
require the authorization of the Security Council
under Art. 53(1) of the UN Charter. In practice,
not only was the United States successful in giving
preponderance to its hegemonical — Monroe
Doctrine by interpreting Art. 53 of the UN Char-
ter in a political way, but also the Security Coun-
cil has exercised its function as the supervisor of
regional measures and sanctions to a very limited
extent only.

A striking example of the viable intertwining of
both mechanisms was the Honduran-Nicaraguan
case (1957-1961) in which the Council of the OAS
was requested to convoke a Meeting of Con-
sultation. The Council then constituted itself as
Provisional Organ and named an Investigation
Committee which submitted its report of the facts
to the Council. The Council then terminated the
activities of the Investigation Committee and
created an ad hoc committee to seek to bring
about a pacific solution. Thereafter this ad hoc
committee presented its report to the Council
together with agreements subscribed to by the
parties accepting the compulsory jurisdiction of
the ICJ in accordance with the provisions of Art.
23 of the OAS Charter for the pacific settlement
of their boundary controversy. The case was
decided by the ICJ in 1960 in favour of Honduras
and the Inter-American Peace Committee was
asked to supervise the execution of the judgment.

Conflicts in Latin America after World War 11
must be divided into two different phases: from
1948 to 1965 and from 1965 to the present. During
the first phase the cooperation of Latin American
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States in the collective security system of the Rio
Pact (1947) and of the OAS worked very well
until the United States’ last act of direct military
— intervention in the region (in the Dominican
Republic in 1965). The second phase is charac-
terized by a greater tendency of Latin American
States to enter into conflicts with one another and
with extra-regional, ex-colonial powers.
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WALDEMAR HUMMER

BOUNDARY DISPUTES IN THE
INDIAN SUBCONTINENT

1. Introduction

Boundary disputes in the Indian subcontinent
present an object lesson on the relevance and
validity of international law. There are three
principal boundary disputes which must be con-
sidered here: the Sino-Indian dispute; the Rann
of Kutch dispute (— Rann of Kutch Arbitration);
and the dispute over the Berubari Union involv-
ing problems of settlement implementation. The
first two have led to bitter wars between the
parties. The Sino-Indian dispute has become a
stumbling block in the efforts of the parties to
improve soured relations.

In all three disputes the parties claims have
been couched in international legal terminology,
with recourse made to diplomatic and legal in-
stitutions. In fact, the Rann of Kutch dispute was
settled in an arbitral venue when the battlefield
yielded no decisive result. In the dispute over the
Berubari Union  peaceful - negotiations
produced a result which was consolidated by
national courts of one of the parties (India). The
continuing rancour over the boundary between
— China and India can be partly attributed to
reluctance to seek judicial settlement.

2. Sino-Indian Border Dispute

The border between India and China is of some

2500 miles. The dispute arose between the two

countries over the whole border in three sectors:
the eastern, central and western. The dispute
heated up following the Chinese occupation of
— Tibet in March 1959 and the consequent In-
dian action in granting political asylum to the
Dalai Lama.

(a) Eastern sector

India bases her claims in this sector on an
international agreement, while China denies its
existence. The agreement in question was reached
following the conference held in Simla from
October 1912 to July 1914. India maintains that a
—> demarcation line called the McMahon line was
drawn up at the end of the conference. This line
drew a boundary between Tibet and India and
between China and Tibet. The Chinese refused to
sign the Simla agreement because of reservations
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over the demarcation between China and Tibet.
China did not object to that part of the McMahon
line which pertained to India and Tibet.

The Indian Government sought to establish the
validity of the McMahon line on the ground that
the Tibetan representative had formally accepted
the boundary, and that the Tibetan Government,
although under Chinese suzerainty, had in prac-
tice often entered into international engagements
(— Foreign Relations Power). The Chinese
Government, on the other hand, challenged the
“imperialist” basis of the Simla conference,
denied its formal adherance to the agreement,
and affirmed its stand that Tibet had no right to
commit the Chinese Government to the McMa-
hon line. The Indian Government argued that
though the Chinese Government had not formally
signed or ratified the Simla agreement, its conduct
thereafter demonstrated an acceptance in fact.

The Indian Government cited evidence of its de
facto control over the southern part of the
McMahon line and of its continuous exercise of
acts of authority. It supported its arguments by
reference to cases such as the — Palmas Island
Arbitration, the — Clipperton Island Arbitration,
the — Eastern Greenland Case, to show that the
intention and will to act as a sovereign (—— Ter-
ritorial Sovereignty) and some actual exercise or
display of such an authority was a recognized test
of title to territory (— Territory, Acquisition). It
also produced evidence to establish historical
possession up to the crest of the Himalayas in the
eastern sector (— Historic Rights). Other bases of
India’s legal claims rested on the physical and
geographical conditions, the watershed rule, and
the Chinese — acquiescence and — estoppel.

The Chinese Government, besides challenging
the validity of the McMahon line, denied the
application of the watershed principle to its
boundary with India, refuted the claim of exercise
of sovereign authority in the area, and objected to
the invocation of the principles of acquiescence
and estoppel.

(b) Central sector

The dispute in the central sector related to the
actual location of a certain number of mountain
passes and the inference of a boundary from such
guideposts. The Indian argument was that since
the Chinese Government had consented to the
location of the six passes for trade and commerce

between the two countries and since the passes
coincided with what India regarded as the boun-
dary, the area south of such passes belonged to
India. The Indian claim laid stress on the ter-
minology employed in the Indo-China trade
agreement of 1954 in which the passes were
referred to as “border™ passes.

The Chinese Government, on the other hand,
emphasized that a trade agreement could hardly
form the basis of a border. In its correspondence
with the Government of India, the Chinese
Government did not raise any formal objection to
the boundary in the central sector and sub-
sequently showed willingness to accept the Indian
claim over areas south of the border passes.

(c¢) Western sector

The dispute between India and China is more
serious in the western sector. The Government of
India based its claims on two agreements: the 1684
treaty between Ladakh and Tibet and the 1842
treaty between the Maharaja of — Kashmir, the
Dalai Lama of Tibet and the Chinese Emperor.
The first treaty, according to India, conformed to
the traditional Ladakh and Tibet border. But the
Chinese Government challenged the existence of
the agreement and its continuing validity (— Trea-
ties, Validity). The 1684 agreement embodied a
legacy of King Skyid-Ida-Nageemajon to each of
his three sons and did not define the boundary with
any precision. The validity of the 1842 treaty was
similarly challenged by the Chinese Government on
the ground that it had not ratified it and that the
agreement did not define the boundary with any
specificity. Both the treaties speak of ‘‘the
established frontiers” without specifying exact
locations. India tried to draw some evidence from
reports of the surveys made and references therein
to demarcation posts. In addition, the parties
invoked other historic and geographical features to
support their claims.

3. The Rann of Kutch Arbitration

The claims of the parties were premised on
their status as successors to the State of Sind on
the Pakistan side of the Rann, and of Kutch on
the Indian side (— State Succession). Pakistan’s
submissions in the arbitration were that her bor-
der extended to the south into the Great Rann up
to its middle on the basis of exclusive and
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effective control; that the Rann was a marine
feature to which the median line principle was to
be applied; and that since such a median line was
never drawn up the Tribunal should help in
determining it. India, on the other hand, con-
tended that the boundary ran roughly along the
northern edge of the Rann, and produced docu-
mentary evidence (— maps, British Government
annual administration reports, etc.) to establish
that the colonial power had so treated it.

The tribunal announced its award on February
19, 1965 (ILLM, 1963, p. 633). The award was not
unanimous; the chairman and the nominee of
Pakistan formed a majority, while India’s
nominee dissented. The majority awarded the
greater part of the territory to India, while
awarding to Pakistan the sectors of major interest
to that State. The award did not conform to the
claims of either party. However, the Tribunal
based its award on reasoning which can be seen as
a significant contribution to the development of
international law relating to boundary disputes
and the award was accepted by both governments.

4. Implementation Problems

Numerous problems of implementation have
arisen in the wake of amicable direct and third-
party settlements of boundary disputes between
India and Pakistan. The charged political atmo-
sphere in the subcontinent has rendered im-
plementation more difficult. The judiciary has
played a constructive role in defusing the political
tensions and ensuring the smooth implementation
of international awards or bilateral decisions in-
volving boundary disputes. Two disputes can be
cited to illustrate this point, namely, those over
the Rann of Kutch and the Berubari Union. Both
settlements led to legal suits in the courts of India.

Under the Constitution of India, the Union
(federal) Government is empowered to effect a
boundary demarcation by executive action and a
cession of territory can be made only by legisla-
tive action. The implementation of the Rann of
Kutch award by executive action was challenged
in courts (Isharwarbhai Patel v. Union of India;
AIR 1969 SC 783) on the ground that it involved
cession of Indian territory necessitating Par-
liamentary approval. The Indian Supreme Court
rejected the contention. Hiaayatullah, C.J., de-

livering the judgment on behalf of the court, held
that a settlement of a boundary dispute ‘‘con-
templates a line of demarcation on the surface of
the earth’. The settlement of a boundary needed
to be differentiated from cession in so far as each
contending State in the former case ‘“‘ex facie is
uncertain of its own rights”” and therefore con-
sents to third-party settlement. Cession takes
place, according to the court, only “of territory
known to be home territory”.

In another case, Ramkishore Sen and Others v.
Union of India (popularly known as Berubari
Union II Case; AIR 1966 SC 644), the Indian
Supreme Court had no difficulty in disposing of
the suit against the Government attempting to
stop it from transferring, by an executive act, the
village of Chilahati to Pakistan in pursuance of
the Indo-Pakistani border agreement. The con-
tention against such transfer was that it amounted
to cession which required Parliamentary approval.
The court dismissed the suit on the ground that
under the “Radcliffe Award” of August 12/13 by
the Bengal Boundary Commission the village in
question was really part of Pakistan and in im-
plementing the award the village had been mis-
takenly included in the Indian administrative
jurisdiction. The court held that Parliamentary
approval was necessary only when the transfer
pertained to that territory which was both de facto
and de jure Indian territory, but not when India
had de facto control of territory belonging de jure
to another State.

As for territorial transfers of the character of
cession per se, the court had earlier stated in an
advisory opinion (Berubari Union I case; AIR
1960 SC 845) that as the first schedule of the
Indian Constitution identified the extent of the
territorial boundaries of the constituent units of
the Indian federation, any change in them
through cession or otherwise could be brought
about only by constitutional amendment.

The three major decisions of the Indian
Supreme Court derivatively offer some useful
guidelines as to how to distinguish territorial dis-
putes from boundary disputes (see — Boun-
daries). The territories transferred as a con-
sequence of a boundary settlement must be
assumed to have belonged de jure to the
beneficiary all along and wrongfully in de facto
possession of the other party.



CARIBBEAN COOPERATION 69

Government of India, White Papers Nos. I to VIII
(1954-1963) (containing Notes, Memoranda and Let-
ters exchanged and Agreements signed between the
Governments of India and China).

L.C. GREEN, Legal Aspects of the Sino-Indian Border
Dispute, China Quarterly, No. 3 (1960) 42-58.

A.P. RUBIN, The Sino-Indian Border Dispute, ICLQ. Vol.
9 (1960) 96-125.

J.G. BAINS, India’s International Disputes, A Legal Study
(1962).

The Sino-Indian Boundary Question (Peking, 1962).

K. KRISHNA RAO, The Sino-Indian Boundary Question
and International Law (1963).

A. LAMB. The China-India Border, the Origins of the
Disputed Boundaries (1964).

R. KHAN, Relinquishment of Title to Territory, The Rann
of Kutch Award, A Case Study, Indian JIL, Vol. 9
(1969) 157-176.

ALW. MUNKMAN, Adjudication and Adjustment, Inter-
national Judicial Decision and the Settlement of Ter-
ritorial and Boundary Disputes, BYIL, Vol. 46, 1972
1973 (1975) 1-116 at 70-81.

K. GUPTA. A Note on Source Material in the Sino-Indian
Border Dispute, China Report, Vol. 17 (1981) 51-55.

AJ. DAY (ed.), Border and Territorial Disputes (1982)
236-257; 283-294.

RAHMATULLAH KHAN

CARIBBEAN COOPERATION

Caribbean regional economic cooperation
began only slowly after the emergence of in-
dependent nation — States in the area in the
1960s
British Territories).

The origins of the Caribben Free Trade Asso-
ciation (CARIFTA) may be found in the collapse
of the West Indian Federation in 1962. With the
exception of Guyana, all of the territories that
were part of that Federation, which existed from
1958 to 1962, were signatories to the CARIFTA
Agreement and supplementary agreements which
came into force in 1968 (see the texts of the
various agreements in UNTS, Vol. 772, pp. 2 to
145). This was an initial attempt to group together
in a single free trade association (— Free Trade
Areas) a number of dcveloping territories in
different stages of both constitutional and
economic evolution whose trade links were,
because of their colonial history as dependencies
of the United Kingdom, very largely extra-
regional. CARIFTA was essentially an agreement
States, and among

(— Decolonization; — Decolonization:

among territories, not

governments, not heads of State. The original

eleven signatories were Barbados, Guyana,
Jamaica, Trinidad and Tobago, Antigua.
Dominica, Grenada, St. Christopher-Nevis-

Anguilla, St. Lucia, St. Vincent and Montserrat.

The CARIFTA Agreement resembled very
closely in form and content the model of the
Convention of Stockholm of November 20, 1959,
which established the — European Free Trade
Association (EFTA). Its principal object was the
liberalization of Caribbean trade by the removal
of barriers to intra-regional trade in goods ori-
ginating in the region. The signatories preserved
their freedom in trading policies toward non-
member countries. The institutional structure was
extremely simple, with a Commonwealth Carib-
bean Regional Secretariat based at Georgetown,
Guyana. A Caribbean Development Bank was
established on October 18, 1969 in order to com-
plement this new venture (UNTS, Vol. 712, p.
217); this Bank was launched with the support
both of CARIFTA member territories and of
non-CARIFTA signatories, the latter including
Canada and the United Kingdom (— Regional
Development Banks).

CARIFTA in its early days faced major inter-
nal and external problems; the former derived
from questions concerning the adequacy of the
Agreement for its purposes and the latter from
the urgent need to respond to the ending of
regional preferential treatment under the Com-
monwealth Sugar Agreement following the entry
of the United Kingdom into the — European
Economic Community on January 1, 1973.

CARIFTA ceased to exist on May 1, 1974 and
was effectively replaced by the Caribbean
Economic Community (CARICOM) which was
established by a Treaty signed at Chaguaramas,
Trinidad on July 4, 1973, initially by Barbados,
Guyana, Jamaica, and Trinidad and Tobago
(ILM, Vol. 12 (1973) p. 1033). Subsequently six
less developed CARIFTA countries acceded to
this Treaty on April 17, 1974; they were Belize,
Dominica, Grenada, St. Lucia, St. Vincent and
Montserrat. Antigua acceced on July 4, 1974 and
St. Christopher-Nevis-Anguilla on July 26, 1974.
CARICOM has three major areas of activity: the
Caribbean Common Market, a means of move-
ment toward economic integration in the region

(—> Economic Communities and  Groups);
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cooperation in non-economic areas and in the
operation of certain common services; and the
coordination of the foreign policies of the in-
dependent member States. The CARICOM
Treaty institutionalized the earlier cooperative
work undertaken within CARIFTA and provided
a much firmer juridical basis for the exercise of
international legal capacity by the principal organ
of the Community, the Conference of Heads of
Government, and the principal organ of the
Common Market, the Common Market Council.
The Secretariat, remaining at Georgetown, Guy-
ana, is the successor to the Commonwealth
Caribbean Regional Secretariat and acts as the
principal administrative organ of both the Com-
munity and the Common Market.

The Community has institutions established by
the Conference of Heads of Government, which
include a Conference of Ministers responsibie for
Health and Standing Committees of Ministers
responsible industry, labour,
foreign affairs, finance, agriculture and mines. In-
stitutions associated with CARICOM include the
Council of Ministers of the East Caribbean
Common Market; the Council of Ministers of the
West Indies Associated States; the Caribbean
Development Bank; the Caribbean Investment
Corporation; the Caribbean Meteorological
Council; and the Regional Shipping Council.

The CARICOM Treaty is open to both the
member States of CARIFTA and to *“...any
other State of the Caribbean Region . ..” (Treaty
of Chaguaramas, Arts. 2 and 29). It provides
important safeguards for the less developed
countries in the region so that the development
gap between them and the more developed coun-
tries may be progressively narrowed (— Develop-
ing States: — International Economic Order).

The Caribbean Common Market provides for
the establishment of a common external tarift and
the progressive coordination of external trade
policies. It aims at the adoption of a common
scheme for the harmonization of fiscal incentives
to industry and for agreements on — double tax-
ation among member States.

CARIFTA launched a project for the har-
monization of the company laws of the area in
1971, and a unit for the harmonization of laws was
established at the CARICOM Secretariat in
October 1976 with funding from the Common-

for education,

wealth Fund for Technical Cooperation
(— Unification and Harmonization of Laws). The
legal basis for this activity was derived from Arts.
2, 24 and 29 of the CARIFTA Treaty and, in
particular, from Art. 42 of the annex to the
CARICOM Treaty. Assistance to the working
party on this project, which met for the first time
in October 1972, has been variously rendered by
the Caribbean Development Bank, the Caribbean
Community Secretariat, the University of the
West Indies, the West Indies Associated States
Council of Ministries, and the Institute for Latin
American Integration (— Regional Cooperation
and Organization: American States). Progress has
been slow, although a massive report was pub-
lished in 1981 on the basis of the work undertaken
between 1972 and 1978 which contains draft
model legislation designed to amend or add to the
existing laws of the member States so as to im-
prove the operation of the common market.
There is particular interest in the establishment of
a uniform system of regulating the operation in
the region of foreign-based - transnational
enterprises.

Another example of successful functional co-
operation lies in the area of health; this has been
coordinated by the Secretariat and guided by the
Conference of Ministers responsible for Health.
Assistance is rendered to the member States of
the Community in the development of a health
policy; there is a management development
project to train all levels of health staff in health
information systems, environmental health stra-
tegy, and food and nutrition strategies. Other
activities in this area involve the development of
Community policies toward disease control, a
regional drug policy and regional health legisla-
tion (— Public Health, International Coopera-
tion).
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Central and Latin America and the Caribbean:
Regionalism and Sub-Regionalism in the Integration
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CENTRAL AMERICAN
COMMON MARKET

The Central American Common Market (Mer-
cado Comin Centroamericano) was established
under the General Treaty of Central American
Economic Integration, usually known as the
Treaty of Managua, which was signed initially by
El Salvador, Guatemala, Honduras and Nicaragua
on December 13, 1960 (UNTS, Vol. 455, p. 3).
Costa Rica adhered to the Treaty in 1962 and it
came into force for El Salvador, Guatemala and
Nicaragua in June, 1961; for Honduras in April,
1962; and for Costa Rica in September, 1963. The
Treaty of Managua became the basic constitu-
tional document and nucleus of the Central
American regional economic integration process
(— Latin American Economic Cooperation). The
Treaty laid down guidelines for future regional
economic policy, established a central system of
standards, created a complex mechanism for the
implementation of policy and the resolution of
disputes, and grouped around itself, so as to form
an organic whole, a number of other related
instruments.

The Treaty of Managua set out to secure the
establishment of a regional common market
through the progressive freeing of intra-regional
trade and the creation of a standard customs tariff
applicable by the five member States on imports
from other countries. Honduras, following its
dispute with El Salvador in the so-called “Foot-
ball War” of 1969, did in fact reintroduce duties
on imports from other Central American Com-
mon Market countries in December, 1970, and
thus de facto withdrew from its treaty obligations.
Subsequently Honduras signed bilateral trade
agreements with Costa Rica, Nicaragua and Gua-
temala, but continued to participate in the in-
stitutions of the Common Market.

The Treaty of Managua established three prin-
cipal organs and extended the scope of organs
originally conceived within the framework of the
tripartite Treaty of Economic Association which
had been signed between El Salvador, Guatemala
and Honduras in February, 1960, and other ear-
lier instruments. The principal organs were:
the Council
(— Organization of Central American States); the
Executive Council of the General Treaty; and the
Permanent Secretariat (Secretaria Permanente del
Tratado General de Integracion Econémica Cen-
troamericana, SIECA) which was the adminis-
trative arm of the Economic Council and the
Executive Council (see also — Central American
Common Market, Arbitration Tribunal). The
Permanent Secretariat began work in July, 1961,
and in 1971 commenced the formulation of a new
integration model for the region. Its proposals
were eventually expanded into a draft treaty
(Tratado Marco) for a Central American
Economic and Social Community, which was
finalized in March, 1976. This draft treaty pro-
vides for new regional institutions, for a — free
trade area, a — customs union and common in-
dustrial policies of a more sophisticated nature
than those of the General Treaty of 1960. The
proposals also call for the harmonization of fiscal
and financial policies, the establishment of a
monetary union and the enactment of common
programmes for social and economic development
in the region (— Regional Cooperation and
Organization: American States).

The emergence of the new proposals underlines
the dissatisfaction felt with the lack of progress

Central American Economic
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under the system laid down in the Treaty of
Managua. Many de facto changes have occurred
within the original scheme; a Tripartite Com-
mission, composed of Ministers of Finance and
Presidents of the Central Banks, has met at in-
tervals since 1972; Ministerial Commissions,
composed of Ministers of Economy and their
deputies, have met at irregular intervals in place
of the Central American Economic Council and
the Executive Council. Other institutions and
agencies linked with the Common Market have
proliferated. Some of the most important are the
Central American Bank for Economic Integration
(Banco  Centroamericano  de Integracién
Econémica), established in 1961; the Central
American Clearing House (Camara de Compen-
sacion Centroamericana), established in 1961; the
Central American Institute of Research and In-
dustrial Technology (Instituto Centroamericano
de Investigacion y Tecnologia Industrial),
established in 1956; the Central American In-
stitute of Public Administration (Instituto Cen-
troamericano de  Administracion  Publica),
established in 1954 with the participation of
Panama and the support of the — United Nations

Development Programme; and the Central
American Fund for Monetary Stabilization
(Fondo Centroamericano de Estabilizacion

Monetaria) which was established in 1969 in order
to provide short-term financial assistance to the
member States of the Common Market in case of
balance-of-payments difficulties.

After being regarded in its early years as the
most vigorous of the regional organizations in the
area, the Central American Common Market has
failed to secure widespread political commitment.
The volume of intra-regional trade has greatly
increased, and the composition of that trade has
been transformed, as a result of the integration
process. Yet nationalist sentiments, and the
attendant parochialism and separatism, have
dominated at moments of crisis.
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CENTRAL AMERICAN COMMON
MARKET, ARBITRATION
TRIBUNAL

When the — Central American Common
Market was established under the General Treaty
of Central American Economic Integration of 1960
(Tratado General de Integracién Econémica
Centroamericana), usually known as the Treaty of
Managua, provision was made under Art. XXVI
for the — peaceful settlement of disputes either
by reference to the Executive Council or to the
Central American Economic Council. Both of
these organs had separate powers and functions
within the Central American Common Market
and the — Organization of Central American
States (— Regional Cooperation and Organiza-
tion: American States). Disputes relating to the
origin of goods, unfair business practices and the
determination of export subsidies were expressly
delegated to the Executive Council under Arts. V,
XI and XII of the Treaty of Managua. If
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agreement could not be reached, provision was
made for — arbitration by a tribunal consisting of
judges from the Supreme Courts of the five
member States—Costa Rica, El Salvador, Gua-
temala, Honduras and Nicaragua (— Arbitration
Clause in Treaties). Awards of this tribunal were
to require the affirmative votes of not less than
three arbitrators, becoming res judicata for all
member States in so far as they ruled upon mat-
ters of interpretation or application of the Treaty
(see also — International Courts and Tribunals).

Weaknesses in the structure of this proposed
tribunal, in particular with respect to its ad hoc
character, to the process of selection of the
judges, and to the admissibility of appeals to it,
led the member States of the Central American
Common Market to concentrate instead upon the
resolution of their disputes by reference to the
Executive Council with the participation of the
Permanent Secretariat. A further attempt was
made to clarify the disputes settlement procedure
within the Common Market in 1968 by the
promulgation of Rules on Procedures for Settling
Conflicts (Reglamento sobre Procedimientos para
Resolver Conflictos). These Rules significantly
provided for direct —» negotiations between the
parties, reference to the Executive Council and,
ultimately, reference to the Economic Council.
There was no suggestion of any linkage between
the proceedings of these Councils and reference to
arbitration.

In spite of the absence of a general political will
in the region to reinforce the integration process
by the establishment of a permanent arbitration
tribunal, a number of initiatives have been taken
to explore possible future institutions. An ad hoc
Committee of Jurists prepared in 1968 a draft “‘on
the establishment of a Central American Tribunal
or Commission for the adjudication of the prob-
lems of interpretation and application of the trea-
ties on economic integration’ and continued work
on its proposals even after the de facto with-
drawal of Honduras from the Common Market in
January 1971. The active involvement of SIECA
has been extensively discussed, as has the possible
enlargement of the competence of the proposed
Central American Court of Justice of the
Organization of Central American States.

At a meeting of the Central American Parlia-
ment (consisting of delegations of the five national

parliaments of the member States of the
Organization of Central American States) held in
September 1971, resolutions were once again
adopted supporting the establishment of a
regional court with a very broad jurisdiction
recalling that of the — Central American Court
of Justice which existed from 1908 until 1918.

Nevertheless, the problems to be overcome
before a practical
regional jurisdiction can be established, on what-
ever basis, are still very considerable, and the
faltering progress of the integration movement
itself will make for further doubt and delay.

and acceptable organ of
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CENTRAL TREATY
ORGANIZATION

1. Creation

The Pact of Mutual Cooperation which created
an — alliance for — collective self-defence was
signed by Iraq and Turkey in Baghdad on Febru-
ary 24, 1955 (UNTS, Vol. 233, p. 199). Known
originally as the Baghdad Pact, and sometimes
called the Central Pact, the organization was
renamed the Central Treaty Organization
(CENTO) on August 19, 1959 and was active
under this name until its dissolution in 1979. By
the treaty, the contracting parties took up the idea
of a defence scheme established after the Italo-
Ethiopian crisis of 1935, when Turkey, Iran, Iraq
and Afghanistan concluded a — non-aggression
pact (Saadabad Pact) in July 1937.

The United Kingdom adhered to the Pact on
April 5, 1955 followed by Pakistan on September
23 and Iran on October 12. The United States did
not formally enter into it, but clearly demon-
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strated American approval of the Pact and her
intentions by participating actively in the Military,
Economic and Counter-Subversion Committees
and by signing several bilateral agreements with
Turkey, Iran and Pakistan (March 5, 1959; UNTS,
Vol. 327, pp. 277, 285 and 299). On March 24,
1959, however, Iraq withdrew from the Pact after
the fall of the monarchist régime through the coup
d’état of August 14, 1958 and the ensuing ten-
sions between Iraq and the other parties to the
Pact.

2. Structure and Activities

The 1955 Treaty contained eight articles. It was
to be considered as the framework for special
agreements to be set up between the contracting
parties. The purpose of the Treaty was security
and defence cooperation in accordance with Art.
51 of the — United Nations Charter (Art. 1;
— Regional Arrangements and the UN Charter).
The Pact was to be kept open for later member-
ship by any member State of the Arab League
(— Arab States, League of) and by any State
which could prove an active concern for security
and peace in the Near and Middle East (Art. 5).
The only organ expressly set up by the Treaty was
the Permanent Council, which operated at the
ministerial level (Art. 6).

The Treaty was to be valid for five years, and
renewable for additional five-year periods. Any
party to the Treaty was allowed to denounce it by
notifying a desire to withdraw at least six months
before the expiry of each five-year period (Art. 7).
The text was drawn up in three authentic lan-
guages, Arabic, Turkish and English, the latter
being determinative in cases of doubt (Art. 8).

On November 21, 1955, the Permanent Council
held its first session at Baghdad and drew up its
rules of procedure. In accordance with them, the
ministers were to meet at least once a year. For
the rest of the time, they were to be represented
by ambassadors. After denunciation of the Treaty
by Iraq, the representatives of the remaining
ministers decided that Ankara should be the new
headquarters of CENTO.

Three, later four, committees were established:
the Military Committee, consisting of the chiefs of
the general staffs or their representatives; the
Economic Committee, which was the product of
the idea that effective defence depended on

rational economic policies; the Counter-Sub-
version Committee, which was founded as a result
of the apprehension of Soviet-Communist
infiltration in the area concerned; and the Liaison
Committee.

In contrast to its primary purpose, CENTO’s
main activities fell particularly within the
economic sector. These were primarily the con-
struction of a network of traffic and com-
munication facilities, the development of agricul-
tural production and the encouragement of irri-
gation projects (— Economic and Technical Aid;
— International Law of Development).

3. Dissolution

The intention behind creating CENTO was to
stabilize the Near and Middle East, which was
militarily and politically still shaken by the Suez
crisis (— Suez Canal). At the same time, the Pact
was to represent an instrument to counter the
expansion of the Soviet Union’s influence in that
area (— Spheres of Influence). However, despite
that intention, serious opposition arose from the
States of the Arab League. CENTO was con-
sidered as the prolonged arm of the — North
Atlantic Treaty Organization (NATO). The hos-
tile attitude of the Arab League States also was .
due to the fact that Iran, Turkey and the United
Kingdom maintained good relations with — Israel
(— Israel and the Arab States). Moreover, un-
settled conflicts existed between Iran and the
Arab States concerning the Bahrein Islands and
the Arab-populated Iranian province of Khuz-
istan,

However, the most important danger for the
Pact were the diverging interests of the member
States. In 1959, after the fall of her monarchy,
Iraq deemed her interests to lie nearer to those of
the Arab League than to those of CENTO, and
she acted accordingly. Pakistan ran into difficul-
ties with India in the conflict over the — Kashmir
(1965). Turkey became involved in the conflict
over — Cyprus, while at the same time remaining
a member of NATO. Iran desired to strengthen
her relations with the Soviet Union. None of
these problems had a chance of being settled
through the intermediary assistance of CENTO.
Thus over time, CENTO could not overcome the
charges of insignificance lodged against it. After
the overthrow of the pro-Westerm régime of the
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Shah in Iran at the beginning of 1979, there was
no longer any sense in avoiding the Pact’s dis-
solution.

The process of CENTO’s official dissolution
started with the denunciation of the Pact by Iran
and Pakistan on March 12, 1979. The decision of
the Council of Deputies concerning the dis-
solution was finally sanctioned by the exchange of
— notes between Turkey and the United King-
dom on October 2 and 14, and between Turkey
and Pakistan on October 2 and 9, 1979 (— Trea-
ties, Termination).

Pact of Mutual Co-operation, Baghdad, February 24,
1955, UNTS, Vol. 233 (1956) 199-217.

Exchange of Notes between the Government of the
United Kingdom of Great Britain and Northern
Ireland and the Government of the Republic of Tur-
key terminating the Pact of Mutual Co-
operation . . . Ankara, October 2 and 4, 1979, British
Command Paper Cmnd 8065 (1980).

The Baghdad Pact, The Round Table, Vol. 46 (1956-
1957) 215-224.
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AJ. COTTRELL, Iran and the Central Treaty Organization,
Defence Yearbook, Vol. 87 (1976-1977) 68-83.
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CHRISTIAN RUMPF

CIVIL SERVICE, EUROPEAN

1. Notion; Historical Evolution

The European civil service exists to assist the
organs and institutions of the — European
Communities created by the Treaties of Paris
(signed 1951) and of Rome (signed 1957). (In a
broader sense, the European Civil Service could
also include the staff members of other European
organizations like the — Council of Europe; see
in general — Civil Service, International.) The
law governing the European public service began
to develop with the founding of the European
Coal and Steel Community (ECSC). Until the
— European Economic Community (EEC) and
the — European Atomic Energy Community
(Euratom) established their own staff regulations,

those of the ECSC were applied. Under Art. 212
of the EEC Treaty and Art. 186 of the Euratom
Treaty, their own Staff Regulations of Officials
and the Conditions of Employment of Other
Servants entered into force on January 1, 1962.
With effect from July 1, 1967, these provisions
were replaced by Art. 24 of the Merger Treaty,
which provides that officials and other servants of
the ECSC, the EEC and Euratom became officials
and other servants of the European Communities
forming part of the single administration of those
Communities upon the entry into force of the
uniform Staff Regulations and Conditions of
Employment (March 5, 1968). A similar structure
in all Community institutions divides the services
and
Divisions, the last being the real working units.
As of 1982, the European civil service (with 18 504
persons) was divided as follows among the in-

into Directorate-Generals, Directorates

stitutions: European Parliament, 2930; Council,
2131; Commission, 12675; — Court of Justice of
the European Communities (CJEC), 474, and
Court of Auditors, 294. Geographical balance
among the staff is assessed not only on the basis
of numbers but above all in terms of the nature
and degree of responsibility involved in the posts
(Staff Regulations, Art. 27).

2. Current Legal Situation

The Staff Regulations of the Community form
the main part of the written staff rules for officials.
that is, those who have been appointed to an
established post on the staff of a Community
institution (Art. 1(1)). With some qualifications,
these regulations also apply to officials during
their probationary period, to so-called “‘political
appointees”, to posts designated as Al and A2 in
the classification system, and to members of
Community institutions, such as Commission
members and Judges and Advocates-General of
the Court. The Staff Regulations contain general
provisions (Arts. 1 to 10(a)), lay down rights and
duties of officials (Arts. 11 to 26), and cover
recruitment and appointment, administrative sta-
tus, staff reports, promotion, transfer, termination
of service (Arts. 27 to 54 and Annex III), working
conditions (Arts. 56 to 61) and emoluments and
social security benefits (Arts. 62 to 85). The rules
governing disciplinary measures and appeals are
set out in Arts. 86 to 91 and Annex IX, while
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Arts. 92 to 101 lay down special provisions for
officials in the scientific and technical services.

Other servants, who are not officials of the
Community but rather are engaged under con-
tract, are covered by the Conditions of Employ-
ment of Other Servants (CEOS). The CEOS fall
into four main sections corresponding to the four
categories of staff who come under the heading of
“other servants”, that is, temporary staff, auxili-
ary staff, local staff and special advisors. In other
respects, the CEOS follow broadly the same pat-
tern as the Staff Regulations.

The current Staff Regulations have been issued
on the level of secondary Community law. They
are based on the Communities Treaties but take
the form of a regulation (No. 259/68 of February
29, 1968, Journal officiel, L 56, p. 1, as amended)
issued by the Council on a proposal from the
Commission pursuant to Art. 189(2) of the EEC
Treaty and Art. 161(1) of the Euratom Treaty.
Such a regulation is binding in its entirety and is
directly applicable in all member States (Art.
189(2) of the EEC Treaty and Art. 161(2) of the
Euratom Treaty; — European Communities:
Community Law and Municipal Law).

3. Special Legal Problems

(a) Independence

There is always the risk of a certain degree of
confiict between an official’s national origin and
his or her position as a servant of the Com-
munities. Under Art. 11(1) of the Staff Regula-
tions, officials must carry out their duties and
conduct themselves solely with the interests of the
Community in mind; they may neither seek nor
take instructions from any government, authority,
organization or person outside their institution. In
order to ensure loyalty, the Communities offer
attractive salaries social
security coverage. Nevertheless, a large propor-
tion of Community staff, sometimes 50 per cent in
senior posts, are civil servants seconded from the
member States. They may retain a position in
their national civil service while serving as Com-
munity officials. The Communities require all staff
to apply for permission from the appointing
authority of the Communities before accepting
payments, gifts or honours from any other body.
Seconded officials remain subject to national dis-

and comprehensive

ciplinary rules, so that disciplinary proceedings
may be brought against them both by the Com-
munities and by the member State for the same
act. The disadvantages of such a system notwith-
standing, seconded civil servants are indispensable
to European civil service, as they bring specialist
knowledge and experience as well as a breath of
fresh air to the ‘“Eurocracy’”. When they return to
national service, they can help strengthen the
to European cooperation. The
Commission made proposals along these lines in
December 1980 following the Spierenburg Report
(for details see Rogalla, Dienstrecht, pp. 84, 109-
110, 233-234). Since 1974, the Commission has
regularly exchanged staff with government
departments of the member States.

commitment

(b) Protection of Staff Rights

The Court of Justice of the European Com-
munities has jurisdiction over any dispute be-
tween the Communities and their staff (Art. 179
of the EEC Treaty, Art. 162 of the Euratom
Treaty; Art. 91 of the Staff Regulations). Details
of the procedure are laid down in Arts. 90 and 91
of the Staff Regulations and in Arts. 46, 73 and 83
of the CEOS. By April 1982 the CJEC had ren-
dered judgment in more than four hundred staff
cases (almost one in four judgments heard by the
Court and one in two of those published). The
most common areas of dispute are over salaries
and allowances, pensiohs, ‘recruitment, internal
competitions, promotions, grading, probationary
reports, staff reports and disciplinary action. In 30
to 35 per cent of the actions, staff members have
prevailed at least to some extent (for details see
Henrichs, pp. 134, note 4, 143, 145 note 94a;
Rogalla, Dienstrecht, pp. 206, 259).

Although the appeals procedure is set out in
great detail, its ability to provide redress in in-
dividual cases is somewhat limited in practice.
The length of time between filing applications and
hearings in staff cases now averages about two
years and is increasing. In part due to its heavy
workload, the Court insists on strict observance of
procedures and dismisses many actions on the
ground of inadmissibility. To ease the Court’s
burden, the Commission made a proposal on
August 4, 1978 to the Council to establish an
Administrative Tribunal of the Communities to
replace the Court in hearing appeals after com-
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pletion of the procedures set forth in Arts. 90 and
91 (Official Journal, C 225, September 22, 1978, p.
6; cf. — Administrative Tribunals, Boards and
Commissions in International Organizations). The
Tribunal would make the first and final deter-
minations as to questions of fact, with Court
review of Tribunal decisions on questions of law.
However, the Council is unlikely to take a speedy
decision on the proposal due to disagreement on
whether setting up such a tribunal by way of
amending the Staff Regulations would be in con-
formity with Art. 179 of the EEC Treaty.

(¢) Currency and salary problems

Under Art. 62(1) any duly appointed official is
entitled to the remuneration carried by his or her
grade and step in accordance with Annex VIIL
Art. 66 sets out a table of basic monthly salaries
expressed in Belgian francs. Salaries are paid in
the currency of the country in which the officials
perform their duties. A certain amount may be
transferred in the currency of the official’s country
of origin. Particular problems frequently arise in
connection with the allowances granted to staff
over and above their basic salaries (see Arts.
62(3), 67, 74 and Annexes II, Art. 8 and VII, Art.
1). The Commission now maintains offices in over
a hundred countries around the world. In order to
compensate for differences in purchasing power
and to ensure equal treatment for all staff a
weighting system is applied to salaries (Art. 64),
with periodic review of weighting and salary levels
(Arts. 64 and 65).

The different currencies in the Community and
fluctuations in exchange rates are a constant
source of problems. Many disputes before the
CJEC centre around the question of who should
bear the risk in exchange-rate fluctuations. The
Court has generally held that the institutions
should take all reasonable precautions to ensure
that fluctuations and discrepancies in salaries be
kept to the minimum, but does not insist on
wider-ranging measures. (See for example Case
59/81, Commission v. Council, judgment of
October 6, 1982).

(d) Sex equality

Although women have increasing career

opportunities in European civil service, they
remain underrepresented in the institutions of the

European Communities, particularly in higher-
level posis. Since the CJEC judgments on claims
for household allowance after marriage (Sab-
batini-Bertoni v. Parliament and Cholet-Baudin v.
Commission, Cases 20 and 32/71, ECR (1972) pp.
345, 363), more attention has been paid to
expanding opportunities for women in these in-
stitutions. In cooperation with the trade unions
and staff associations, the Commission has com-
piled a report on women for use as a guide for
staff policy.

The question of pensions for widowers of
Community officials remains a problem. Under
the rules currently in force (Arts. 17 to 29 of
Annex VIII of the Staff Regulations), only the
widow of an official is entitled to a pension. The
widower of an official may receive a survivor’s
pension only under tightly circumscribed con-
ditions (permanent disability with no independent
income; Annex VIII, Art. 23). A mounting num-
ber of claims for survivors’ pensions are being
made by widowers of officials on the basis of the
principle of equal treatment and the ban on
— sex discrimination. In light of the Newth
decision (Case 156/78, ECR (1979) p. 1941), it is
likely that the CJEC will declare the present rules
unlawful.

(e) Collective rights

The rights enjoyed by the European civil ser-
vice staff collectively fall under two headings:
firstly, the right to form associations, to be con-
sulted and to participate in decision-making, and
secondly, the right to strike.

Each institution has a Staff Committee, a Joint
Committee, and a Disciplinary Board (Art. 9(1) of
the Staff Regulations; for powers and com-
position, see Annex II). There is also a Disability
Committee for the Communities as a whole.
These bodies are mainly consultative and ad-
visory, principally in the fields of social welfare
and working conditions (see Rogalla, Beamten-
mitsprache).

Three trade unions, with a total membership of
some eight thousand, have emerged to represent
the staff’s broader interests. Their task is to bring
about a consensus between the Council and the
Commission on staff matters, and to maintain a
constant dialogue with the institutions. The trade
unions and staff associations have limited lcsal
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capacity. They can institute proceedings under
Art. 173(1) of the EEC Treaty for annulment of a
decision addressed to them, but have no right of
complaint or appeal under Arts. 90 and 91 of the
Staff Regulations except where they are
specifically affected. Thus they cannot bring class
actions,

Whether Community staff have the right to
strike or not is a matter of some controversy. The
CJEC has avoided the problem but appears to
have accepted strikes implicitly. It has upheld the
Commission’s view that strikers forfeit the right of
payment for days lost (Acton and Others v.
Commission, Joined Cases 44, 46 and 49, ECR
(1975) p. 383; see also Rogalla, Dienstrecht, pp.
225-230). The Commission’s agreements with
trade unions and staff associations regarding such
matters as the period of notice prior to strikes and
arrangements for essential services may be taken
as explicit recognition of the right to strike. The
Council and Parliament have made similar
agreements. The Commission proposed adding a
section to Art. 24 of the Staff Regulations, which
guarantees the right of association, to create a
clear legal basis for the right to strike, but the
Council did not agree.

4. Evaluation

From 1972 onwards, the heads of government
of the member States and the Community in-
stitutions have examined several reports on the
efficiency of the European civil service. The best-
known of these, the Spierenburg Report, was
compiled in 1979 by the long-time Ambassador of
the Netherlands to the European Communities.
His severe criticisms of the Commission cited, for
example, lack of cohesion, an imbalance of port-
folios, insufficient coordination among senior
officials, a maldistribution of staff, and shortcom-
ings in the career-ladder structure. European civil
service may be seen as still functioning according
to principles of — diplomacy dating from the days
of the — Vienna Congress (1815). But the exist-
ing civil service and its rules include the proper
modernization tools to remedy this deplorable
state of affairs. The increasing frequency of
exchanges of officials between the institutions and
member States’ civil services should also aid in
this regard. Improvement will probably only be
- possible, however, if the member States take fur-

ther steps toward European unification, including
further transfer of national competences to the
European institutions.
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DIETER ROGALLA

COLOMBO PLAN

1. Historical Background

The Colombo Plan was initiated in January
1950 at a meeting of foreign ministers of the
— British Commonwealth held in Colombo,
Ceylon (renamed Sri Lanka in 1972). The Plan
was designed to provide a framework for
cooperation between the older and the newer
Commonwealth countries in the South and South-
East Asian region in advancing post-war recon-
struction. The Plan at first consisted of three
regional members (India, Pakistan and Ceylon),
and four donor members from outside the region
(Australia, Canada, New Zealand and the United
Kingdom). It was originally intended that the Plan
would operate for a six-year period from July 1,
1951, but this period was later extended for suc-
cessive periods of five years.



COLOMBO PLAN 79

In December 1977, following the geographical
expansion of the Plan’s activities to non-Com-
monwealth countries, and the participation of
Japan and the United States as major donor
countries, the Plan’s name was officially changed
from the
Economic and Social Development in South and
South East Asia” to the
Economic and Social Development in Asia and
the Pacific”’. The area covered by the Plan in-
cludes most — developing States as far as

“Colombo Plan for Cooperative

“Colombo Plan for

— Korea in the North, Fiji in the East and Iran
and the Maldive Islands in the West. The 26
member countries of the Plan in 1981 were:
Afghanistan, Bangladesh, Bhutan,
Burma, Canada, Fiji, India, Indonesia, Iran,
Japan, Kampuchea, the Republic of Korea, Laos,
Malaysia, the Maldives, Nepal, New Zealand,
Pakistan, Papua New Guinea, the Philippines,
Singapore, Sri Lanka, Thailand, the United
Kingdom and the United States.

At the meeting of the Consultative Committee
of the Plan held in Jakarta, Indonisia in Novem-
ber 1980, the member countries reaffirmed the
objectives of the Plan and agreed to extend its life
indefinitely, thus removing the need for periodic
renewal. The same meeting proposed that the
major object of the Plan should be technical
cooperation, with special emphasis on the pro-
vision of scholarships and training.

Australia,

2. Organization

The Colombo Plan has no formal constitution
or basic treaty (— Treaties), although there are a
constitution of the Consultative Committee (re-
vised in December 1977) and Rules for the
Colombo Plan Bureau, which is located in
Colombo. The Plan essentially consists of an
annual meeting of participating countries to dis-
cuss regional problems of economic and social
development, trade, and technical assistance
(— Economic and Technical Aid). The Plan has
no central funds of its own; all aid is negotiated
bilaterally between the donor and recipient coun-
tries (— Foreign Aid Agreements).

The principal organ of th: Plan is the Con-
sultative Committee, which is attended by minis-
terial representatives of the participating coun-
tries and meets annually. The role of the Con-
sultative Committee is to survey the needs and

resources within the Plan area, and to determine
appropriate ways in which assistance may be
provided in order to meet these needs. There is
also a Council for Technical Co-operation, atten-
ded by official representatives of the participating
countries; it meets annually in Colombo in order
to promote the provision of experts, training and
equipment under the Plan. The Council is ser-
viced by a small secretariat (— International
Secretariat) called the Colombo Plan Bureau for
Technical Co-operation.

3. Nature of the Plan

Although popularly thought of as being pri-
marily a source of scholarships and training facili-
ties, from its inception the Plan has in fact
covered all fields of socio-economic development.
Development programmes devised by each parti-
cipating country have concentrated on areas of
basic development needs, such as food produc-
tion, power, industrial
health, education and housing.
Funds for such projects, by way of grants and
loans (— Loans, International), have come from
both donor and recipient countries, and from the
— International Bank for Reconstruction and
Development, the — United Nations Develop-
ment Programme, and the Asian Development
Bank (— Regional Development Banks). The
Colombo Plan has also cooperated with the UN
Economic and Social Commission for Asia and
the Pacific (ESCAP; — Regional Commissions of
the United Nations), in such projects as the
Mekong River Development Project.

The technical assistance programmes of the
Plan are of special importance. Under the Plan,
experts, instructors and advisory missions are
provided to assist in planning, development and
reconstruction, and for use in public adminis-
tration, health services, scientific research, agn-
culture, industry and other productive activities,
and in the training of personnel. Local personnel
in the countries covered by the Plan may be given
scholarships to study in other participating coun-
tries where the necessary instruction is available.
Equipment required for training may also be
provided under the Plan. The Colombo Staff Col-
lege for Technician Education was established in
1974 in Singapore as the first multilateral project
under the Plan.

irrigation, railways,

development,
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Under the renewed mandate of the Colombo
Plan, approved in 1980, the Colombo Plan Bureau
is to give particular attention in the future to the
needs of the least-developed countries of the area,
to those of the land-locked and island developing
countries (— Land-Locked and Geographically
Disadvantaged States). The aim regarding these
States is to match their needs with resources and
facilities available elsewhere in the Plan area. The
Plan will also seek to promote - technology
transfer in the region.

The Colombo Plan for Co-operative Economic
Development in South and South-East Asia: Report
by the Commonwealth Consultative Committee,
London, September-October 1950, British Command
Paper, Cmd. 8080 (1950).
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ILA. SHEARER

CO-OPERATION COUNCIL OF
THE ARAB GULF STATES

1. Introduction

On May 25, 1981, a new forum for cooperation
emerged on the Arab scene in the shape of the
Gulf Co-operation Council, the establishment of
which was announced by the foreign ministers of
six Gulf States as being, “in recognition of the
special relations, common characteristics and
similar institutions that link these States, and due
to the importance of establishing strong coor-
dination and integration in all spheres including
various economic and social fields”.

The city of Riyadh, the capital of Saudi Arabia,
is the seat of the Co-operation Council of the
Arab Gulf States (Bylaws of the Council, Art. 2).
However, the Council may hold its meetings in
any of its member States (Bylaws, Art. 3).

2. Objectives

The Council’s objectives may be summarized as
follows:

—The coordination and integration between

COLOMBO PLAN

member States in every field with a view to
achieving unity between them;

—the strengthening of ties, relations and all
aspects of cooperation already existing between
the peoples of the member States;

—the adoption of similar systems in all fields and
in particular the following matters: economic and
financial affairs, commercial matters, customs and-
transportation, educational and cultural affairs,
social and health affairs, information and tourism,
and legislative and administrative matters;

—and the enhancement of scientific and tech-
nological advances in the industrial, mining and
agricultural areas and with regard to water and
animal resources and the establishment of
scientific research centres and joint projects and
the encouragement of cooperation between the
private sectors in the different member States.

3. Membership

Membership in the Council is confined to the
six States which participated in the meeting of the
ministers of foreign affairs held on February 2,
1981 in Riyadh to set up the organizational struc-
ture for the Council. The members are: Bahrain,
Kuwait, Oman, Qatar, Saudi Arabia and the
United Arab Emirates.

These six States, being situated on the Arab
side of the Gulf, constitute a geographical unit
having similar economies and political systems.
Moreover, recently, bilateral agreements for
cooperation in