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Preface

There are those who say that, until the courts had explained to the construction industry
what adjudication is and how it operates, it was a case of the blind leading the blind. When
we look back on what we wrote in the first edition in 1998, however, we are pleasantly
surprised that much of what we said is as valid now as it was then.

It was thus with a light heart that in the spring of 2002 we embarked on what we thought
would be a simple update to take into account the various decisions of the courts that
affected the practice of adjudication. At that time there were about 100 published judgments
of the courts dealing with adjudication matters.

Little did we imagine what the task would develop into. During the period that we ori-
ginally set for the production of this edition (we originally aimed to finish in October 2002)
the courts made a further 30 or so judgments. From then to December 2003 there have been
nearly 40 more. Each time we thought that we were near finishing, yet another judgment
would appear that put a slightly different nuance on the way that adjudicators should
conduct themselves. The end result has been a substantial review of the whole of the text.

We have managed to unearth a total of 172 judgments up to December 2003 and we set out
a list of these in Appendix 18. Most of these have come from the websites produced by
adjudication.co (www.adjudication.co.uk) and BAILII (the British and Irish Legal Infor-
mation Institute) (www.bailii.org). Others have come from the Court Service website
(www.courtservice.gov.uk) and the Scottish Courts website (wWww.scotcourts.gov.uk). A
few have come from those involved in enforcement proceedings who have been kind
enough to let us have notes of the judgment of the court. We must acknowledge our debt to
all these organisations and people. We have no doubt that there are readers who will be
aware of other matters that have reached the courts for enforcement or other proceedings in
connection with adjudication. We should be pleased to hear from anyone who can help in
this way.

Some may say that this is an inordinate number of cases needed to explain how the
adjudication procedure works. We would counter that suggestion by saying that it is our
understanding, gleaned in the absence of any hard information, that after more than five
years there have probably been between 9,000 and 12,000 notices of adjudication. This is an
extrapolation based upon the number of nominations made by the various adjudicator
nominating bodies, our own experience and that of other adjudicators who receive
appointments direct from the parties. In that context the number of cases where parties have
had to resort to the courts is less than 2% of the total number of adjudications and probably
nearer 13%. It must always be remembered that, as most of these judgments relate to
enforcement, there are many that deal with almost exactly the same matters and the actual
issues dealt with by the courts are limited in number.

The seminal judgment relating to adjudication was that of Mr Justice Dyson in Macob v.
Morrison' which was made in February 1999. This decision gave the lie to those who
suggested that adjudication would not work, and made it clear that the courts would fulfil
the intention of Parliament that adjudicators’” decisions would be enforced.

At one time the view was that an adjudicator’s decision would be enforced almost come



Preface XV

what may, but as the number of cases reaching the courts for enforcement has risen it has
become more and more clear that there are two guiding principles that must apply to the
adjudication process if the adjudicator’s decision is going to be enforced. These are: the
adjudicator must have jurisdiction to act, and in conducting the proceedings the adjudicator
must be unbiased and fair.

The courts have laid down guidelines for adjudicators to follow in order that their actions
may not transgress into areas that are seen by parties and the courts as being unfair, gui-
dance that is particularly necessary where the process itself could well be described as
intrinsically unfair. It does seem, however, that as long as the adjudicator follows the
principles of the ‘rules of natural justice’, albeit slightly modified to allow for the extremely
restricted time-scales involved, all other things being equal the courts will enforce the
decision.

The other principal area that has exercised the courts has been the question of the adju-
dicator’s jurisdiction. If the adjudicator has no jurisdiction, any decision that is produced is
unenforceable. The questions that have been addressed by the courts in respect of jur-
isdiction have been many and varied, but in the main they boil down to two questions: ‘Is
there a dispute?” and ‘Is there a contract to which adjudication applies?’. Many of the courts’
judgments that have been handed down during 2003 relate to these questions and inter-
estingly enough the penultimate case in our list in Appendix 16, Galliford Try v. Michael Heal
Associates®, a decision of Judge Richard Seymour QC of the Technology and Construction
Court, deals with questions which included whether or not a contract was concluded and if
it was, whether it was a contract in writing.

The whole edifice of the courts” support for adjudication was initially, quite under-
standably, built upon judgments made in the Technology and Construction Court, that is, at
first instance. A particular benefit of the delay in the production of this second edition is that
there have, in October and November 2003, been three cases relating to the enforcement of
adjudicators” decisions that have been heard in the Court of Appeal. Two of these deal with
questions relating to an adjudicator’s jurisdiction. In one of them, Tally Wiejl v. Pegram®, Lord
Justice May reviews the adjudication process, considering the tensions between the inten-
tions of Parliament as set out in the Housing Grants, Construction and Regeneration Act
1996 and challenges to jurisdiction. There are now eight Court of Appeal judgments and all
are on the BAILII website; anyone interested in the process of adjudication should access
them and read them carefully.

So we make no apology for the length of time that it has taken to produce this second
edition. We thank all those who have regularly asked us “When is it coming out?” for their
patience, and also thank Julia Burden and all at Blackwell Publishing for bearing with us
over a lengthy gestation period. We think that the end product has been well worth the wait
and hope that they do too.

December 2003

2 Galliford Try Construction Ltd v. Michael Heal Associates Ltd [2003] EWHC 2886 (TCC 1 December 2003).
3 Tally Wiejl (UK) Ltd v. Pegram Shopfitters Ltd [2003] EWCA Civ 1750, CA (21 November 2003).
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