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disputes generally or, alternatively, in relation to specifi c types of dispute. Th is 
usually is included as a preliminary step in an escalation clause with other 
ADR mechanisms, followed by arbitration or litigation. Th is dispute resolution 
mechanism has gained more prominence recently.

Reducing the Chance for Error: Qualifi cation 
Requirements and Appeals

Limited fl exibility in litigation

Th ere are limited ways in which to aff ect the qualifi cations or rights to appeal in 
the litigation context. Th e only true choice that a party has to aff ect such risks in 
litigation is in the choice of forum or jurisdiction.

Qualifi cation requirements in arbitral clauses

Arbitration agreements also can specify certain qualifi cations and characteristics of 
prospective arbitrators. In anticipating project fi nance disputes, whether an arbitra-
tor is well suited to the case may depend upon the arbitrator’s ability to understand 
technical or legal issues that are crucial to the case. For example, the agreement could 
require the appointment of an accountant as an arbitrator.177 It is also possible to 
designate arbitrators in advance, but parties should be aware that a pre-designated 
arbitrator may become unavailable or confl icted by the time a dispute arises.178

Appeals rules in arbitral clauses

Some arbitral institutions have instituted arbitral rules for appeals of arbitral awards. 
Given the fl exibility of arbitral clauses, it is possible to include a provision in an 
arbitration clause allowing for an arbitral appeal. In the projects context, this is not 
industry practice. Including appeals rules therefore should be carefully considered 
on a case-by-case basis.

Consolidation of Potential Disputes by Agreement

Other than litigation, arbitration exists only on the basis of the consent of the par-
ties to a dispute. Th is requirement of consent means that non-parties to a specifi c 

177 But see Friedland at 71 (cautioning that it is unwise to specify any qualifi cations for arbitrators 
in advance because the parties may fi nd it diffi  cult to identify an arbitrator who fulfi lls the contractual 
criteria and also is available and unconfl icted and because the parties rarely know in advance of a 
dispute what qualifi cations may be appropriate). 

178 See Born at 70–1. 
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dispute resolution clause cannot be joined to an arbitration without their express 
subsequent consent, no matter how instrumental they are to the dispute itself, 
whereas such joinder may be possible in the litigation context.179 Especially in the 
early stages of a project, there may be signifi cant overlap between project agree-
ments and between diff erent participants. A dispute regarding one contract may 
impact the entire project, given the transactional unity of project fi nancings.180 Th is 
may lead to a signifi cant risk of contribution suits between the diff erent aff ected 
parties to other agreements in order to allocate the costs of an adverse decision 
correctly between themselves.181

Structuring for permissive joinder in litigation

A second procedural complexity may arise when parallel proceedings are com-
menced at diff erent times under related contracts as discussed above.182 In litigation, 
joinder of parties can be relatively simple if all parties are generally subject to 
the jurisdiction of the court before which a dispute is pending. Further, it may 
be helpful to include waiver clauses in an arbitration agreement stating that no 

179 In litigation, mechanisms generally are available for the joinder of necessary third parties. For 
example, as a matter of US civil procedure, a party can be joined to an ongoing proceeding, if but 
for the joinder, the court could not accord complete relief among existing parties. Fed R Civ P 19(a)
(1)(A). Problematically, the ability of courts to join parties to an ongoing dispute will depend upon 
whether the court has personal jurisdiction over the additional party. In the context of projects, this 
frequently may not be the case. It will be especially diffi  cult in the context of certain special-purpose 
vehicles incorporated in tax-favourable jurisdictions or of certain host state project participants. Th e 
typical means employed by an arbitral tribunal to join a non-signatory, which are much more limited 
than those available in litigation, include agency theories or, in a parent-subsidiary relationship, some 
form of piercing of the corporate veil. Some jurisdictions also recognize a group of companies theory 
to join a non-signatory to an arbitration proceeding, but this is availing only if the companies to be 
joined are in the same corporate family. See, for example, Dow Chemical case, ICC Case No. 4131 
(1982), (1984) 9 YB Com Arb 136. Th us, little to no means exists to add true third parties to an 
arbitration proceeding, unless consent to such joinder can be obtained after a dispute arises. To the 
extent that certain groups of contracts with diff erent project participants would likely lead to a cluster 
of disputes relating to the same underlying occurrence, it may therefore be worthwhile to keep this 
risk in mind at the drafting stage.

180 See Dugué at 1064. 
181 Th ere may be many hidden costs associated with the inability to join all relevant parties in an 

arbitration. In some instances, a prospective claimant may conclude that without the ability to claim 
against multiple parties in a single proceeding, claims are not worth pursing in multiple arbitrations or 
with the prospect of, at most, incomplete relief. Another hidden cost is the possibility of contribution 
suits. Th us, when one party is saddled with a risk that is covered by a third agreement, this party will 
have to commence suit anew. Th is need for duplicative dispute resolution has both immediate costs 
and long-term project costs. Most immediately, multiple disputes likely will impose greater burden 
and distraction upon management of the claimant, as well as higher counsel fees and multiple arbitra-
tion or litigation costs. Less immediate, but perhaps more importantly, such disputes involve project 
risks that project participants will continuously be in litigation or arbitration with one another as 
adversaries rather than partners.

182 IBA Guidelines for Drafting International Arbitration Clauses, Final Draft for Consultation, 
9 March 2009, at 105. 
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objection would be made to joinder in any ongoing proceeding between other 
project participants in the underlying project agreements.

Structuring for multi-party arbitration

If parties desire the consolidation of related arbitral proceedings, the arbitration 
clause in each underlying contract should be drafted to permit consolidation.183 
A master agreement, which is incorporated by reference into the individual project 
contracts, is one means of providing a single contractual dispute resolution mecha-
nism.184 When drafting, one should consider whether the following elements 
should be included in such clauses: (i) equality among all parties in the appoint-
ment of arbitrators; (ii) parties’ consent to the participation of third parties to future 
arbitrations; and (iii) consolidation of possible parallel arbitration proceedings.185 
Keep in mind that although the prospect of multiple arbitral proceedings can 
be addressed through multi-party, multiple-contract arbitration agreements, all 
parties must consent to such agreements.

Increasing Eff ectiveness: Early Remedies and Final Enforcement

Waiver of defenses to enforcement of judgments

It may be possible to include waivers to objections, immunities or defenses with 
regard to enforcement in the forum selection clause. One such typical waiver is 
included if a party to an agreement might enjoy sovereign immunity.186 Th e enforce-
ability of such waivers will diff er from jurisdiction to jurisdiction. Th ese issues will 
be of particular importance if the civil procedure rules of a country in which enforce-
ment would likely be sought require sua sponte187 determinations by the court with 
regard to the underlying judgments.

Early relief in arbitration

One of the key problems with regard to the choice of arbitration of disputes requir-
ing the availability of quick interim relief was that such relief traditionally was 
not available. Some arbitral institutions have worked on introducing emergency 
arbitrators who are available to resolve such interim relief issues if empowered by 

183 Ibid. at 106. 
184 A multi-party agreement might permit any party to assert claims against any other party, 

for any respondent to add additional parties or for any party to have the right to intervene. See Born 
at 98–9. 

185 See Dugué at 1078. 
186  Care must be taken to ensure that the waiver is eff ectively drafted, because the requirements of 

an eff ective waiver may go beyond a simple statement of intention, as is the case in connection with 
the waiver of sovereign immunity under English law.

187 I.e. of the court’s own volition.
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an arbitration clause.188 Parties electing arbitration may agree to the availability of 
courts prior to the empanelment of an arbitral tribunal. In some jurisdictions, the 
parties may also agree to the availability of urgent relief from the court before the 
arbitral tribunal has been established will be assumed in the absence of the parties’ 
express agreement to the contrary.189

Limiting recourse to set aside actions

Depending on the jurisdiction, it may be possible further to reduce the ability of 
parties to seek to set aside an arbitral award. A waiver of this kind should be agreed 
to in the underlying transaction documents. If justifi ed concerns about the suit-
ability of the seat of jurisdiction necessitate a waiver clause, the courts of the seat 
of the arbitration of course may be more likely to ignore such provisions. Such 
a waiver clause may nevertheless help protect the award against the consequences 
of proceedings in a diff erent jurisdiction aimed at setting aside the award.190

188 See American Arbitration Association, Commercial Arbitration Rules and Mediation 
Procedures, Optional Rules for Emergency Measures for Protection. Where parties by special agree-
ment or in their arbitration clause have adopted the AAA’s rules for emergency measures of protection, 
a party in need of emergency relief prior to the constitution of the arbitral panel shall notify the AAA 
and all other parties in writing of the nature of the relief sought and the reasons why such relief is 
required on an emergency basis. Within one business day of receipt of notice, the AAA shall appoint 
a single emergency arbitrator from a special AAA panel of emergency arbitrators designated to rule on 
emergency applications.

189 See, for example, in England and Wales, s 44 of the Arbitration Act 1996.
190 See, for example, In the Matter of the Arbitration of Certain Controversies Between Chromalloy 

Aeroservices and the Arab Republic of Egypt, 939 F Supp 907 (D DC, 1996). 
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APPENDIX 1

Checklist of Conditions Precedent, Representations, Covenants, 
and Events of Default for inclusion in Finance Documents

Th is checklist sets out, in abbreviated form, sample provisions for conditions precedent, representa-
tions and warranties, covenants and events of default that are frequently encountered in fi nance 
documents, regardless of the nature of the asset or project being fi nanced. Not all of these sample 
provisions will be relevant for all transactions, and materiality and other exclusions will be the subject 
of negotiation. Th e specifi c terms will also vary dramatically from transaction to transaction to refl ect 
the source of fi nancing. For instance, capital markets terms are usually less restrictive in nature.
As in all fi nancings, the fi nance documentation will additionally provide for loan and other credit 
mechanics that are specifi c to the transaction, as well as yield protection and provisions that are 
specifi c to the project or asset being fi nanced.

1. Conditions Precedent
1.1 Conditions Precedent to Closing and First Drawdown under the Finance Documents

Th e following conditions precedent will be required to be met to the satisfaction of the lenders:

(a) Execution of the credit agreement and all other related fi nancing and security documents.
(b) Execution of the principal project documents. For instance, the construction contract, ground 

lease, supply contracts, transportation agreement, off take contracts, technology/operational 
licenses and operations and management contract. 

(c) Delivery of appropriate consents, and the making of appropriate fi lings and recordings in each 
jurisdiction, as necessary. 

(d) Receipt of certifi ed copies of the organizational documents (such as the memorandum and 
articles of association/charter, certifi cate of incorporation or partnership agreement) of, and evi-
dence of all corporate or partnership action taken by, the project company and the other principal 
project participants (referred to collectively as the Obligors). Th e identity of the entities included 
as Obligors are often the subject of negotiation and may include the affi  liates of the project 
company, the equity participants, the subordinated lenders, the off taker, the operator, the con-
struction contractor, the feedstock supplier and each person providing credit support for the 
obligations of these parties.

(e) Receipt and approval by the lenders of the most recent fi nancial statements of the Obligors. 
(f  ) Th e absence of any material adverse change in the fi nancial condition of any Obligor, or any 

person providing credit support for the obligations of such Obligor, and receipt of a certifi cate of 
an authorized offi  cer of each Obligor certifying the same.

(g) Receipt of a satisfactory report from the technical adviser that addresses the technical and 
economic viability of the project. It will, among other things, touch on the project’s capital 
budget, construction plan, equipment selection, expected performance, development and pro-
duction costs, operating costs, the operator’s experience and the plan by which the project and, 
as applicable, the fuel or feedstock source will be operated.

(h) Receipt of a satisfactory report from the environmental consultant providing an environmental 
and geotechnical risk assessment, as well as a permit review and an analysis of how environmental 
risks can be mitigated.

(i) Receipt of the environmental and social management plan (ESMP) outlining the environmental 
and social management system to be put in place for the project.
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(j) Receipt of a certifi cate of an internationally recognized insurance broker stating that all required 
insurance policies are in full force and eff ect, are not subject to cancellation without prior notice, 
and otherwise conform with the requirements specifi ed in the insurance provisions of the credit 
agreement.

(k) Receipt of certifi ed copies of all governmental actions, licenses, permits and approvals (collec-
tively, the Governmental Approvals), together with copies of all applications required for the 
construction and operation of the project. Th ese Governmental Approvals will, of course, be 
specifi c to each project and the jurisdiction in which it is located. Governmental Approvals 
required for construction or operation that cannot reasonably be obtained, or are customarily 
not obtained or required, until a later stage in the project’s construction or after operation has 
commenced, will not be included unless there is reason to expect they might not be obtained 
when required. Th e project company will typically provide a certifi cate stating that all such 
Governmental Approvals are fi nal, binding and non-appealable. 

(l) Receipt of customary land surveys and satisfactory title reports or title insurance. 
(m) Receipt of a construction budget and construction drawdown schedule that is prepared and 

certifi ed by the project company as well as verifi ed by the technical adviser. 
(n) Receipt of a base case fi nancial model (including a capital expenditure schedule) that is prepared 

and certifi ed by the project company and verifi ed by the technical adviser showing a loan life 
coverage ratio of at least [1.__:1] and minimum annual debt service coverage of [1.__:1].

(o) Absence of any defaults under any project documents. 
(p) Procurement of acceptable credit support, if required, for the contractor’s obligations under the 

construction contract, the supplier’s obligations under the supply contracts, the subordinated 
lenders’ or equity participants’ obligations under the fi nance documents and for each other 
Obligor under the project documents to which it is a party. 

(q) Issuance of the notice to proceed under the construction contract. 
(r) Receipt of a letter from the process agent confi rming it has accepted its appointment as process 

agent for the project company and the other Obligors. 
(s) Receipt of satisfactory legal opinions of counsel for the various parties as to the matters custom-

arily covered in project fi nancings. Th ese opinions are typically delivered by special fi nancing 
and special local counsel to the project company, counsel to each Obligor and special fi nancing 
and special local counsel to the lenders’ agent/lenders. 

(t) Receipt of any other documents, opinions or representations relating to the foregoing as 
the agent or, depending on the nature of the fi nancing arrangements, a lender or the majority 
lenders, may reasonably request.

1.2 Conditions Precedent to Initial and Subsequent Loan Drawings 

Th e following conditions precedent will be required to be met to the satisfaction of the lenders’ agent 
and the lenders:
(a) Th e representations and warranties contained in the credit agreement are true and correct in all 

material respects.
(b) No default or event of default shall have occurred and be continuing.
(c) Reports have been received from the project company detailing the use of proceeds and showing 

there is no material variance between the construction status and the construction schedule that 
has not been addressed by the project company to the satisfaction of the lenders’ agent. Th ese 
reports must have been verifi ed by the technical adviser and address all aspects of design, construc-
tion, and procurement as well as any other relevant factors required by the lenders’ agent. 

(d) Th e project company shall be deemed to have certifi ed to the lenders’ agent and the lenders, as of 
the date of each loan drawing, the correctness of the matters specifi ed in paragraphs (a) through 
(c) above.

1.3 Conditions Precedent to Term Loan Conversion/ Project Completion

Th e following conditions precedent shall be met to the satisfaction of the lenders:
(a) Th e representations and warranties contained in the credit agreement are true and correct in all 

material respects.
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(b) No default or event of default shall have occurred and be continuing. 
(c) Th e technical adviser shall have certifi ed that the requirements for ‘Final Performance Acceptance’ 

have occurred under the construction contract. 
(d) All project documents are in full force and eff ect. 
(e) No material adverse change has occurred in the project company’s or any Obligor’s fi nancial condi-

tion, business or operations and which can reasonably be expected to result in a material adverse 
eff ect on the project or on their ability to perform their obligations under the project documents.

(f  ) No party to any project document is in default thereunder. 
(g) Certifi ed copies of all Governmental Approvals required for the construction, operation and 

maintenance of the project that have not been previously delivered to the lenders’ agent shall have 
been received by the agent, together with a certifi cate of the project company to the eff ect that all 
such Governmental Approvals are fi nal, binding and non-appealable. 

(h) A survey of the project shall demonstrate that, as built, the project conforms with the specifi ca-
tions of the project documents. 

(i) Such other documents, opinions or representations relating to the foregoing as the agent or the 
lenders may have reasonably requested shall have been received by the agent and the lenders. Th e 
project company shall be deemed to have certifi ed to the lenders’ agent and the lenders as of 
the date of term loan conversion/project completion the correctness of the matters specifi ed in 
paragraphs (a), (b), (d), (e) and (f ) above, or in such other paragraphs as are appropriate.

2. Representations and Warranties of the Project Company
Th e project company will make the following representations and warranties (subject to customary 
exceptions and materiality standards): 
(a) Th e project company is a validly existing corporation (or, as relevant, partnership) with the power 

and authority to carry out its business and to perform its obligations. 
(b) Th e project company has authority to enter into all documentation relating to the credit agreement 

and the project documents, and all such documentation is binding on the project company. 
(c) Th e execution, delivery and performance by the project company of the credit agreement and the 

project documents will not violate or confl ict with its organizational documents, any law, rule or 
regulation, any Governmental Approval or any material agreement to which it is a party.

(d) Th e project company possesses title to, or valid leasehold interest in, all property it purports to 
own (or lease) free and clear of liens, but subject to any agreed exceptions and liens created under 
the security documents (collectively, the Permitted Security Interests).

(e) Th e project company is, and the project will be, in compliance in all material respects with all 
laws, rules, regulations and zoning requirements, and the requirements set forth in the project 
documents. 

(f  ) All Governmental Approvals required for the fi nancing, construction and operation of the proj-
ect, in accordance with the plans and specifi cations for the project, have been duly obtained and 
are not subject to appeal and do not contain any conditions that are not reasonably capable of 
being satisfi ed by the project company in a manner consistent with the funds available to it and 
without materially and adversely aff ecting the project. Th is shall not include such Government 
Approvals for construction or operation that cannot reasonably be, or are not required or custom-
arily obtained, until a later stage of construction or after commercial operation has commenced, 
provided that there is no reason to expect they will not be obtained when required. 

(g) No litigation exists against the project company, or with respect to the project, the Obligors, the 
project documents, or the transactions contemplated thereby, which if adversely determined 
would have a material adverse eff ect on the project, unless such action or proceeding is unlikely to 
be adversely determined against the project company or such Obligor. 

(h) No potential default or event of default has occurred or is continuing. 
(i) Th e project company’s latest fi nancial statements, copies of which shall have been delivered to the 

agent, have been prepared in conformity with generally accepted accounting principles and fairly 
present the fi nancial condition of the project company as of the date thereof and the results of its 
operations for the period then ended, and since such date there has been no material adverse 
change in its fi nancial condition, business or operations.
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(j) Th e project company will use the proceeds of the credit facility in accordance with the terms of 
the fi nance documentation.

(k) Th e project company is in compliance in all material respects with the ESMP and all applicable 
environmental laws. 

(l) Th e budgets and projections of the project are reasonable. 
(m) Th e security arrangements contemplated in the fi nance documents and project documents, 

and the priorities established therein, are eff ective and fully enforceable against the project 
company. 

(n) Th e project company has fi led or caused to be fi led all tax returns required to be fi led by it and 
paid all taxes imposed upon it by a governmental authority, other than those it is contesting in 
good faith and for which adequate reserves are maintained. 

(o) Th e project company has not engaged in any material business activities, and is not a party to any 
material agreements, except in connection with the project and related matters. 

(p) Th e project company has no subsidiaries. 
(q) No information exists, unless otherwise disclosed by the project company to the agent, that 

would cause the information set forth in the off ering/syndication information memorandum or 
in other specifi ed documents supplied to the agent in conjunction with the credit agreement as 
of the closing date to be materially incorrect or misleading. 

(r) Th e services to be performed, the materials to be supplied and the property rights to be granted 
pursuant to the project documents assigned to the lenders comprise all of the property rights and 
interests necessary for the construction, operation and maintenance of the project and provide 
adequate ingress and egress for any reasonable purpose in connection with the construction, 
operation and maintenance of the project. 

(s) Th ere are no undisclosed material liabilities.

3. Covenants
3.1 Affi  rmative Covenants of the Project Company

Th e project company will covenant that, unless waived by the agent and the lenders representing a 
[__] per cent interest (and subject to customary exceptions and materiality standards), it will: 
(a) Preserve its existence, rights and franchises.
(b) Permit inspection of its accounting records, and maintain such accounting records in accordance 

with generally accepted accounting principles. 
(c) Promptly invoice and collect for products/services. 
(d) Maintain the project in accordance with prudent applicable industry practices. 
(e) Perform all actions required of it to enter into, comply with its obligations under, and maintain 

in full force and eff ect the project documents. 
(f  ) Furnish annual audited fi nancial statements, certifi ed by an accounting fi rm acceptable to the 

agent, within [__] days of the end of the year, semi-annual unaudited statements certifi ed by an 
appropriate corporate offi  cer within [__] days of the end of the second quarter, together with 
other required information concerning the construction, operating and fi nancial status of the 
project.

(g) Diligently complete the project in accordance with the original design specifi cations approved 
by the agent.

(h) Comply with all Governmental Approvals, laws, rules and regulations. 
(i) Maintain insurance cover over its assets and undertakings and all other insurances required in 

the insurance section of the credit agreement. 
(j) Give prompt notice of any litigation and defaults or events of default under the credit agreement 

or any other project document. 
(k) Perform and observe all of its material covenants under the project documents.
(l) Permit the lenders’ agent or its representatives at any reasonable time, and from time to time 

upon reasonable notice, to visit and inspect the project. 
(m) Apply the proceeds of each loan disbursement to its specifi ed purpose.
(n) Take all action reasonably necessary to meet performance benchmarks and other requirements 

by the dates originally scheduled therefor.
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(o) Obtain and maintain, or cause to be obtained and maintained, in full force and eff ect all Govern-
mental Approvals that may from time to time become necessary or advisable in connection with 
(i) the execution, delivery and performance in accordance with their respective terms of the credit 
agreement and the project documents, (ii) the taking of any action contemplated thereby, (iii) the 
timely achievement of the fi nal completion date and (iv) the operation of the project. 

(p) Ensure the presence at the project site, throughout the construction period, of a full-time autho-
rized representative of the project company. 

(q) Advise the lenders’ agent as soon as possible of the occurrence of a force majeure event as well as 
the date that such force majeure event ends. 

(r) Pay and discharge all taxes, assessments and governmental charges or levies imposed prior to the 
date on which penalties are attached thereto, and all lawful claims which, if unpaid, might 
adversely aff ect the security. 

(s) Maintain title to all material property the project company purports to own. 
(t) Take all action required or desirable to maintain and to preserve the liens/security interests created 

by the security documents and the priority thereof. 
(u) Adopt an operating budget, which shall be subject to the prior approval of the lenders’ agent, 

covering the project’s operation and maintenance expenses for each calendar year. 
(v) Establish control account(s) with the lenders’ agent/account bank through which all revenues of 

the project will be deposited and all disbursements of funds processed. 
(w) Apply all revenues in the following order of priority: 

 (i) Payment of operation and maintenance expenses; 
  (ii) Payment of debt service; 
(iii) Funding of the capital replacement/maintenance reserve account; 
 (iv) Funding of the debt service reserve account; 
  (v) Funding of subordinated debt service; and 
 (vi) Funding of distributions to, as relevant, the project’s shareholders or partners.1

(x) Enter into interest rate protection and currency/other hedging programmes with terms and con-
ditions satisfactory to the lenders. 

3.2 Reporting Covenants 

Th e project company will covenant that, unless waived by the agent and the lenders repre senting a 
[__] per cent interest (and subject to customary exceptions and materiality standards), it will: 
(a) Provide the agent and the lenders copies of all material documents furnished (i) to the project 

company by any governmental authority or Obligor or (ii) to any governmental authority or 
Obligor by the project company. 

(b) Furnish the lenders’ agent with a copy of any material revision to the plans and specifi cations and 
any change orders under the construction contract. 

(c) Furnish the lenders’ agent with any material revisions of construction schedules, expenditure 
drawdowns and any other fi nancial report regarding the project as may be reasonably requested. 

(d) Furnish the lenders’ agent with copies of each Governmental Approval received after the closing 
date and advise the lenders’ agent of any change in the status of any Governmental Approval.

(e) Furnish the agent with copies of all receipts for taxes paid and for all payments made in lieu of taxes.
(f  ) Provide quarterly/semi-annual operating statements. 

3.3 Negative Covenants of the Project Company

Th e project company will covenant, unless waived by the lenders’ agent and, as appropriate, the 
majority lenders or all the lenders, that it will not (subject to customary exceptions and materiality 
standards): 
(a) Increase, assume, incur, permit or suff er to exist any security interest over any of the project prop-

erty, whether now owned or hereafter acquired, except for Permitted Security Interests.

1 A project’s revenue waterfall will need to be tailored to that particular project and the priorities within the 
waterfall will be the subject of negotiation.
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(b) Declare or pay any dividends or make any other distribution to, as appropriate the shareholders 
or partners, unless the following conditions are satisfi ed:
 (i) Th e fi rst repayment date has occurred and all amounts due on such date have been repaid;
  (ii) No event of default or potential event of default has occurred or would result from the 

proposed distribution;
(iii) Th e project’s debt service coverage ratio is at least [__]; 
 (iv) Th e debt service reserve account balance is not less than [__]; and
  (v) Th e project completion date has occurred.2

(c) Guarantee obligations of others except (i) those guarantees contained in the project documents, 
(ii) those indemnities in respect of unfi led mechanics’ liens not to exceed an aggregate agreed 
amount and (iii) those indemnities to appropriate governmental bodies for the benefi t of the 
project. 

(d) Undertake the sale of assets, other than in the ordinary course of business, in excess of an agreed 
amount per event and/or an agreed amount in aggregate per annum. 

(e)  (i) Take any action to terminate, amend or modify, or waive timely performance under 
the project documents, or other documents if such termination, amendment, modifi cation or 
waiver would have a material adverse eff ect on the project; (ii) enter into any new project docu-
ment without the prior written consent of the majority lenders; or (iii) revise the construction 
budget.3

(f  ) Suff er to exist any indebtedness (including capital leases, discounted receivables, current borrow-
ings, guarantees, secured non-recourse debt, subordinated debt and trade debt) except: 
 (i) Indebtedness under the fi nance documents; 
  (ii) Indebtedness under any subordinated debt agreements; 
(iii) Current accounts and other amounts payable in the ordinary course of business to the extent 

incurred for the construction or operation of the project, and amounts payable as contem-
plated by the operating agreement; 

 (iv) Other debt not to exceed at any one time [__]; 
  (v) Other unsecured debt, in an aggregate amount not to exceed [__], expressly subordinated to 

all other commitments of the project company pursuant to subordination provisions satis-
factory to the agent; 

 (vi) Non-recourse debt to the extent such debt is secured solely by Permitted Security Interests; 
and 

(vii) Loans by the shareholders or partners, unsecured and subordinated to the satisfaction of the 
agent. 

(g) Merge with or into, or consolidate with, any person or acquire all or substantially all of the assets 
or stock of any class of, or any partnership or joint venture interest in, any person, or create or 
acquire any subsidiary. 

(h) Engage in any business unrelated to the ownership and operation of the project. 
(i) Make any capital expenditures other than those contemplated by the plans and specifi cations 

for the project. However, in some transactions, the project company may be permitted to make 
capital expenditures which are intended to enhance or to repair the project and which would not 
have a material adverse eff ect on the project or on the project company’s ability to perform its 
obligations under the fi nance documents or the project documents. 

(j) Enter into any transaction with any affi  liate on a basis materially less favourable to the project 
company than would be the case if such transaction had been eff ected with a person other than 

2 It should also be noted that the defi nition of the relevant debt coverage ratio will substantially aff ect the 
consequences of this clause and are often negotiated at the term sheet stage.

3 It should be noted that the issue of amendments or modifi cations is often negotiated in the context of the 
materiality (i.e. the contractual value) of such amendments or modifi cations or the materiality of the documents to 
which such amendments or modifi cations are to be made. In addition, issues regarding entering into new project 
documents without the prior written consent of the majority lenders are often negotiated in the context of the 
materiality of the additional project documents into which the project company desires to enter.
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an affi  liate, except with respect to agreements with affi  liates in eff ect on the closing date details 
of which have been previously disclosed in writing to the lenders’ agent.

(k) Make any investments other than permitted investments. 
(l) Permit or consent to the transfer (by assignment, sale or otherwise) of any equity in the project 

company or issue new stock or other equity interests in the project company.
(m) Enter into change orders pursuant to the construction contract without giving [__] days prior 

written notice to the lenders’ agent and only if such change orders do not provide for an increase 
in construction costs by an aggregate amount exceeding [__] and do not provide for a material 
change to, or amendment of, the project or the construction schedule. 

4. Events of Default
Events of default will include: 
(a) Failure to make any payment of scheduled principal under the credit agreement when due; or 

make any payment of interest or commitment fee payable under the credit agreement for [__] 
days beyond the date when due.4 

(b) Th e fi nal performance acceptance date of the project not having occurred on or before the [date 
certain]. 

(c) Failure to perform or to observe a covenant set forth under [specifi ed covenants] or failure to per-
form or to observe any other covenant or obligation under the fi nance documents that has not 
been cured within [__] days after notice of such failure (or, if the project company is diligently 
attempting to cure the same, such longer period of time that may, in the reasonable opinion of the 
agent, be necessary to eff ect the cure, but in no event to exceed [__] days). 

(d) Any representation or warranty made by the project company in any of the fi nance or project 
documents to which it is a party or any representation or warranty or statement contained in any 
other document provided to the lendes’ agent on behalf of any other Obligor proving to have been 
false or misleading in any respect as of the time made, confi rmed or furnished. Th is may be quali-
fi ed by the requirement that, at the time of discovery thereof, such false or misleading representa-
tion, warranty or statement had or was reasonably expected to have a material adverse eff ect 
on the project or on the project company’s ability to perform its obligations under the fi nance 
documents or the project documents. 

(e) Any Obligor fi ling a petition in bankruptcy or taking similar action. Depending on the nature 
of the transaction, it may be the case that the bankruptcy of any person other than the project 
company will not be deemed an event of default unless it can reasonably be expected to result 
in a material adverse eff ect on the project or on the project company’s ability to perform its 
obligations under the fi nance documents or the project documents.

(f  ) Th e commencement of an insolvency proceeding against any Obligor, or the issuance of a warrant 
of attachment or execution or similar process against property of such Obligor having a value in 
excess of [__], and such proceeding continuing undismissed for more than [__] days. Depending 
on the transaction, if such an event aff ects any Obligor other than the project company, it may not 
be deemed an event of default unless it can reasonably be expected to result in a material adverse 
eff ect on the project or on the project company’s ability to perform its obligations under the 
fi nance documents or the project documents.

(g) Final judgments in excess of [__] being rendered against the project company or any other Obli-
gor and remaining unstayed or unsatisfi ed for more than [__] consecutive days. Depending on the 
transaction, if such an event aff ects any Obligor other than the project company, it may not be 
deemed an event of default unless it can reasonably be expected to result in a material adverse 
eff ect on the project or on the project company’s ability to perform its obligations under the 
fi nance documents or the project documents.

(h) Th e project company failing to obtain, renew, maintain or comply in all material respects with 
all Governmental Approvals which are at the time necessary for the continued operation of 

4 If a grace period is agreed, it may be linked to delays in payment caused by administrative errors or similar 
events. 
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the project in the manner contemplated under the fi nance documents. In certain transactions, 
this may be limited to events where such failure can reasonably be expected to have a material 
adverse eff ect on the project or on the project company’s ability to perform its obligations under 
the credit agreement or under the project documents. 

(i) Any action being taken by any person to terminate any project document by reason of a default 
by the project company; or any project document prior to its stated termination date, ceasing 
to be in full force and eff ect. In certain transactions, this may be limited to events where such 
occurrence can reasonably be expected to have a material adverse eff ect on the project or on the 
project company’s ability to perform its obligations under the credit agreement or under the 
project documents.

(j) Abandonment or condemnation of the project.
(k) Th e corporate parent/lead shareholders of the project company directly or through wholly 

owned subsidiaries ceasing to own or to exercise control over a majority of the voting capital 
stock of the project company.

(l) A default by any party under any project document, which default is not remedied within appli-
cable grace periods. In certain transactions, this may be limited to events where such default can 
reasonably be expected to have a material adverse eff ect on the project or on the project company’s 
ability to perform its obligations under the credit agreement or under the project documents.

(m) Any Obligor defaulting in the payment when due of any debt of such person in excess of [__]. 
Depending on the transaction, if such an event aff ects any Obligor other than the project com-
pany, it may not be deemed an event of default unless it can reasonably be expected to result in a 
material adverse eff ect on the project or on the project company’s ability to perform its obliga-
tions under the credit agreement or under the project documents. 

(n) Any subordinated lender or equity participant failing to make, when due, any subordinated loan 
or equity contribution required under the fi nance documents. 

(o) Any security document ceasing to be in full force and eff ect, any party thereto so asserting in 
writing or any security document ceasing to be eff ective to create a fi rst priority perfected secu-
rity interest in any of the collateral to which it relates. 

(p) Failure to comply with the minimum loan life or senior debt service coverage ratios. 
(q) A material portion of the plant or the property on which the project is situated is permanently 

or temporarily condemned or seized or taken by any government authority under power of 
eminent domain or otherwise and such action could reasonably be expected to have a material 
adverse eff ect.
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APPENDIX 2

Environmental Due Diligence Checklist 

Th e development of large infrastructure projects may raise signifi cant issues regarding environmental 
liability. Th e following is a checklist of questions that should be posed and answered in order to 
evaluate the environmental risks involved in a particular project.

1. International Requirements
1.1 Sources of law: What treaties (e.g. international, regional, bilateral) or customary international 

legal principles apply to the proposed project? Are these independently enforceable against the 
project or its sponsors, or are they required to be implemented through national legislation?

1.2 Administrative: How are the obligations imposed by such sources of law enforced (e.g. only by 
governments or by individuals as well, and through what institutions)?

2. National Requirements
2.1 What categories of environmental laws (and regulations) exist in the country (e.g. those directly 

applicable, those governing major site or project approval, those dealing with specifi c permits, 
common law principles)?

2.2 How are they enforced or eff ectuated?
(a) What is the regulatory authority (if any) that administers major site or project approvals 

(e.g. environmental impact statement preparation and review) and what are its procedures? 
What are the substantive criteria, if any, under which it makes its evaluation?

(b) What are the regulatory authorities (if any) that administer specifi c permits and what are 
their procedures? What are the substantive criteria under which these authorities determine 
permit conditions (e.g. governing disposal of solid wastes, discharges to water or emissions 
to air)?

(c) What mechanisms, if any, are used to obtain public input to these approval processes (e.g. 
notice, hearings, informal public meetings, appellate review), on either an administrative 
or judicial level?

(d) What remedies exist for violations of laws, regulations and permit terms (e.g. administrative 
enforcement, permit revocation or non-renewal, judicial enforcement or independent 
citizens’ lawsuits)?

(e) What is the legal signifi cance of information provided to governmental authorities in permit 
applications, environmental impact statements, registrations, reports and correspondence 
(e.g. binding obligations under law or not)?

2.3 Are there any legal requirements concerning the cleanup of site conditions, whether originating 
from historical operations on the site or from the proposed activity? How are such requirements 
enforced (e.g. through administrative enforcement, judicial enforcement instigated by govern-
mental authorities or by aggrieved parties)?

2.4 Is the proposed project subject to diff erent regulatory treatment (e.g. expedited or longer review, 
greater or lesser public participation requirements, exemptions or additional requirements) 
under the statutes or programmes authorizing such projects (e.g. build-own-transfer, or build-
own operate legislation)?

2.5 What is the nature of co-ordination and co-operation that must be achieved among government 
agencies in order to obtain the approvals under national law and how does such interaction work 
in practice?
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2.6 Is there any basis under national law for holding shareholders, parent corporations or lenders 
liable for violations of environmental law or for the cleanup of contamination associated with 
a project?

2.7 Are there any proposed laws or regulations, or any provisions of existing laws or regulations, that 
are not yet eff ective, that are reasonably likely to aff ect environmental requirements applicable to 
the project?

3. Local Requirements
3.1 Is there a local agency that plays a role in either major site or project approval or in developing 

specifi c permit requirements for the project?
3.2 What are its procedures (e.g. opportunities for public participation, comment or appeal) and 

substantive criteria?
3.3 How are these procedures and criteria integrated into the national level process (e.g. is local 

procedure controlling or merely advisory; do local and national agencies act jointly)?

4. Privately-imposed or Informal Environmental and Social Requirements
4.1 Are there entities participating in the project’s fi nancing that impose environmental and social 

requirements independent of those imposed by international, national or local law (e.g. Equator 
Principles fi nancing institutions, export credit agencies, bilateral agencies, commercial lenders or 
World Bank affi  liates)?

4.2 Can such requirements be, or have they been, addressed in the same proceedings and with the 
same information as are required in connection with compliance with national or other laws?

4.3 Do these entities impose requirements in addition to those imposed by national law (e.g. consid-
eration of climate change, public participation, evaluation of resettlement issues)?

4.4 If there are multiple entities with such requirements, can their procedural and substantive 
requirements be met through coordinated eff orts directed at meeting all such requirements?

4.5 Is the fi nancing subject to the Equator Principles (e.g. project with a capital value greater than 
US$10M fi nanced by an Equator Principles fi nancing institution)?
(a) If so, what is the environmental and social risk category of the project (Category A, B or C)?
(b) Has the sponsor prepared a Social and Environmental Assessment and Social and 

Environmental Management Plan?
(c) Are there action items that need to be addressed? Note that the level of review under the 

Equator Principles depends on whether the project is located in a non-OECD country or 
country that is not classifi ed as high income by the OECD (in which case the IFC and World 
Bank Performance Standards and Guidelines apply) or is considered high-income by the 
OECD (in which case the assessment is whether the project complies with host country laws 
and requirements).

5. Pragmatic Questions
5.1 Are national or local environmental standards set subjectively, based on the political connections 

of the sponsors?
5.2 Is there any expectation of public opposition and, if so, from whom in general? How organized 

is the opposition and how infl uential are its leaders? To which participants in the project is such 
opposition directed?

5.3 Can project economics support the more restrictive environmental regulatory options when 
a particular standard or requirement is contested or otherwise in doubt?

6. Business Issues

6.1 Is there suffi  cient technical information upon which to assess the risks to the project under the 
legal (and political) framework outlined above?
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6.2 Are the post-closing regulatory risks (e.g. outstanding permit applications, pending or prospec-
tive appeals and applicable regulatory requirements) understood and acceptable?

7. Documentation Issues

7.1 Do the project company’s representations, covenants, conditions to closing, defaults and 
remedies set forth in the loan documents contemplate the diff erent sources of environmental 
requirements (e.g. treaties, laws, regulations, permits, informal guidelines, representations to the 
government)?

7.2 Are the administrative processes for obtaining approvals adequately refl ected in the loan docu-
mentation (e.g. are the national and local approvals included, and have the notices been given 
and hearings held as required)?

7.3 Is the project, as proposed and described in the project documents, consistent with the regulatory 
approvals and requirements that will be applicable to the project after completion (e.g. do the 
guarantees in the construction contract match the permit limits)?

7.4 Are private or informal environmental guidelines, such as the Equator Principles, applicable to 
the project clearly set out or otherwise incorporated by reference in the loan documents (e.g. if 
a set of guidelines is specifi ed, is there agreement on such specifi cation)?

8. Risk Allocation

8.1 Do the representations, warranties and covenants in the loan documents clearly and precisely 
cover the applicable environmental requirements?

8.2 Can the project company fi nancially support the reasonably foreseeable environmental 
compliance costs and liabilities associated with its project?

8.3 Have other creditworthy entities assumed risks that would reasonably be allocated to them 
(e.g. is the construction contractor accepting the risk of the project’s capability to comply)?

8.4 Are the remaining risks to the lenders—either through fi nancial eff ects on the project company 
or direct eff ects on the lenders—quantifi able and reasonably well understood?
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APPENDIX 3

Checklist of Key Provisions of a Joint Venture or 
Partnership Agreement

Th e following checklist highlights some of the more signifi cant provisions and issues that should be 
considered in fi nalizing or reviewing the agreement under which the vehicle undertaking the project 
is to be organized.

1. Capital Contributions
(a) With respect to initial capital contributions, the agreement will set out any conditions to funding 

by the participants. Th is will include an obligation to fund on a date certain (regardless of comple-
tion) or only upon achievement of satisfactory completion. Certain participants may also contrib-
ute property or services and will expect that this will be appropriately valued in the agreement.

(b) Th e agreement will also provide for additional contributions in the event of construction 
shortfalls or post-completion operating defi cits and set out in detail how they will be funded.

(c) In the event the required capital contributions are not made, remedies may include a squeeze-
down of interests, a right to buy out, a right to take over control, and a right to bring in new 
shareholders.

2. Compensation of Participants
In some cases equity interests may be off ered on a ‘carried’ basis for no monetary consideration, 
compensating participants for specifi c contributions.

3. Allocation of Cash and Tax Benefi ts
Th e agreement will allocate both cash distributions and tax benefi ts, typically by taking into account 
the percentage interests of the parties. A mechanism is typically included, so that in the event there are 
changes in such percentage interests, cash and tax benefi ts will be allocated accordingly.

4. Participants’ Area of Responsibility
Th e roles of the participants should be clearly defi ned and the agreement will ideally govern confl icts 
of interest by excluding shareholders from votes when they are confl icted.

5. Management of the Venture
(a) Typically, one shareholder will control the venture as the managing shareholder. Th e agreement 

should clearly establish the managing shareholder’s role, as well as that of the other parties.
(b) Voting procedures are typically established for major decisions between the shareholders. Th ese 

will specifi cally cover major issues such as: 
 (i) Dissolution and winding up of the vehicle;
  (ii) Admission of any new or additional shareholders;
(iii) Removal of any shareholder;
 (iv) Election of a ‘liquidating shareholder’; and
   (v) Preparation of tax returns.

(c) Other major issues will often include:
 (i) Financing—whether to incur indebtedness;
  (ii) Security—whether to sell, pledge, mortgage, grant of security interest in, or transfer 

company assets;
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(iii) Budgets—whether to adopt or materially modify the development budget or annual 
operations budget;

 (iv) Major contracts—whether the company should execute material amendments, terminate, 
or grant a material waiver of any major contract (including major change orders);

  (v) Capital expenditures—whether any expenditure should be made in excess of specifi ed 
amounts in settlement of claims; and

 (vi) Day-to-day operations—whether decision making procedures should be changed (e.g. gov-
erning the organization of the management committee) and decisions with respect to interim 
and annual reporting requirements.

6. Expansion
(a) Th e agreement may anticipate expansions of the project and govern the rights of shareholders to 

enter into such expansions. In lieu of a right to participate, a shareholder may sell its existing rights 
in order to take part in the project expansion.

(b) Th e criteria, implementation and cost of an anticipated expansion should be set out in advance 
and for those shareholders who fund the project expansion, the agreement should ensure that the 
benefi ts of the expansion are allocated accordingly.

7. Events of Default and Remedies
Events of default and applicable cure periods will be included, along with appropriate remedies 
which will typically range from damages to the more drastic granting of buy-out rights, changes 
of management, changes of voting rights and even election to wind up the company.

8. Restrictions on Rights to Transfer
(a) Any transfer of rights will usually be subject to the transferee having the requisite expertise, 

fi nancial responsibility and compatibility with the project and the shareholders.
(b) Th e shareholders may also seek to place a cap on the number of shareholders and/or have rights 

of pre-emption/fi rst refusal or fi rst off er to any transfer.
(c) Th e agreement may also seek to address the tax consequences of transfers.
(d) In the event unrestricted transfers are permitted, the agreement may allow for termination 

following certain transfers.
(e) Other considerations the parties may wish to address, include compliance with applicable law as 

well as with the loan and other agreements.

9. Dissolution and Liquidation
(a) Th ere are number of circumstances in which the participants may wish to dissolve the entity, includ-

ing upon its insolvency. Dissolution may also be provided to occur on an agreed-upon date.
(b) Th e agreement should provide for management during winding up and the balancing of capital 

accounts for tax purposes.

10. Governing Law
While a partnership, joint venture or shareholders’ agreement may be governed by the law of the ‘host’ 
jurisdiction, where that law is not well developed or when the participants are based in a number of 
diff erent jurisdictions, the choice of a ‘neutral’ law may be more appropriate.

11. Dispute Resolution
Most agreements will provide for disputes to be settled in a neutral forum. Th is will often involve some 
form of binding arbitration.
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APPENDIX 4

Checklist of Key Provisions in a Concession Agreement

In projects relating to a natural resource, such as minerals extraction and oil and gas or in relation to 
the provision of public infrastructure, such as a toll road, bridge or tunnel project, the government will 
usually enter into a concession agreement with the project company that sets out the responsibilities 
and liabilities of each party and provides the necessary legal framework to make the project viable.
Th e nature of a concession agreement varies from project to project depending on a number of 
factors including:
 (i) the type of project in question (for instance whether it is a Build, Own, Transfer (BOT) or Build, 

Own, Operate (BOO) structure); 
  (ii) the natural resource being exploited or the infrastructure being developed; and 
(iii) the degree to which the government is to be involved in the project.
Whether the government or the sponsors have leverage in negotiating a concession agreement depends 
largely on the market and the nature of the project. On the one hand, the government may select a 
bidder and award the concession following a competitive procurement process. In such cases, the 
government may be less likely to yield on issues and, as a result, the bidders may have to accept less 
favourable terms. In other cases, the sponsors may have greater negotiating power. As a result, whilst 
there is no single standard form concession agreement, developed forms of concession agreements 
have emerged in certain jurisdictions which include commonly accepted terms.
Th e following checklist examines the more signifi cant provisions and issues that should be considered 
when negotiating or reviewing concession agreements.

1. Objectives
Th e objectives of a concession agreement are to set out (a) the rights and obligations of the project 
company and the government in respect of the project and (b) the ownership rights to the assets of the 
project.

2. Scope, Duration and Termination
A concession agreement is the foundation of a project and, as such, the provisions setting out the 
scope, duration and the conditions for its termination should be clearly stated.

2.1 Scope

Th e agreement should (a) defi ne the period for which the concession is being granted and (b) include 
a specifi c description of the physical area and rights that it covers.

2.2 Duration

Th e concession should be valid at least for the life of the project and, from a lenders’ perspective, 
it should extend beyond the term of the loans by an agreed period or ‘tail’.

2.3 Termination

(a) Th e concession agreement will typically contain provisions which enable the agreement to be 
terminated upon:
 (i) breach of any material term of the agreement;
(ii) insolvency of the project company;
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(iii) intentional and material misrepresentation by the project company in procuring the 
government’s execution of the concession agreement;

 (iv) assignment of an interest in the concession agreement by the project company without prior 
government consent;

  (v) payment default under the concession agreement by the government or the project 
company; and

 (vi) failure by the government or the project company to comply with a fi nal determination or 
arbitral award.

(b) Th e concession should not automatically terminate upon the enforcement of security by the lend-
ers and the circumstances under which the government may terminate the concession should not 
be expropriatory in nature. In many cases, there will be compensation payable upon termination 
of the concession agreement, the quantum of which usually varies depending upon the nature of 
the relevant termination event. If the government elects to take ownership of the assets following 
a project company default, termination compensation is often sized to enable repayment of the 
outstanding debt owed to the lenders. If termination arises due to government default, the termi-
nation compensation is usually increased to include an amount to compensate the sponsors (i.e. 
returning their equity investment plus an amount refl ecting, e.g., the net present value of the 
profi ts they would otherwise have made had the concession not terminated).

3. Rights and Obligations
3.1 Government obligations

Th e government’s obligations often include:
(a) to grant the right to access and (if applicable) exploit a resource, infrastructure and/or service in a 

specifi ed area for a specifi ed period. However, governments will often reserve the right to off er 
access to other parties, provided it does not interfere with the concession holder’s use of their 
right;

(b) provide the project with the requisite licences and permits and assist in acquiring any necessary 
approvals from other government ministries;

(c) to provide assistance in procuring leases, easements and other rights of way, if necessary;
(d) to complete any infrastructure necessary for the project to be successful;
(e) to provide assistance in procuring, amongst other things, security protection (although this is 

often at the project company’s cost);
(f  ) to pass any necessary legislation to enable the project to progress; and
(g) to guarantee the provision of any necessary feedstock supplies, e.g., fuel gas for LNG projects and 

feedstock for petrochemical projects.

3.2 Project Company obligations

Th ere should not be any unduly onerous terms imposed on the project company, such as high levels 
of liquidated damages if the completion of the project is not achieved by a scheduled date and to the 
extent that the project company is unable to pass-through all such liquidated damages to its own 
contractor. Customary project company obligations include:
(a) to fi nance, construct, operate and maintain the project to the schedule and specifi cations set forth 

in the concession;
(b) to comply with all applicable legislation, in particular environmental and social regulations;
(c) to use its best eff orts to avoid obstructing or interfering with the operations of any third party;
(d) to undertake to employ a minimum number of host country citizens for the purposes of 

constructing and operating the project; in addition, the government may require the project 
company to off er a mutually agreed number of nationals from the host country an opportunity 
for on-the-job training and practical experience; and

(e) to pay concession fees where appropriate—such payments are ordinarily facilitated through the 
payment of royalties from profi ts and lease and other payments to the government or government 
bodies.
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4. Force Majeure
Th is clause addresses material risks that are generally acknowledged to be beyond the control of either 
party. Th is sort of clause often includes the following elements:
(a) a general description of events constituting force majeure;
(b) force majeure is stated to be a risk shared by the parties;
(c) no party should be unduly prevented from claiming a force majeure event has taken place;
(d) the party claiming force majeure should be required to use reasonable eff orts to overcome or 

mitigate the eff ects of such force majeure, and the burden of proving such force majeure should 
fall upon the claiming party;

(e) a concession is often extended by a period equal to the duration of any force majeure event, with 
consideration given to whether any caps to such extensions are applicable; and

(f  ) force majeure events arising from government action or inaction—circumstances where the 
government takes certain actions or fails to take actions which impact upon the project and are 
out of the control of the other party, may be subject to a compensation regime to ensure that 
the project company is not unfairly disadvantaged by the government.

5. Change in Law and Government Action
Th ese provisions usually address material governmental actions that could alter the economics of the 
project.
(a) Th e concession agreement should set out arrangements relating to a change in law. Ideally, such 

arrangement should, at the least, stipulate that the concession period will be extended if the con-
struction of the project is delayed because new regulations come into force requiring, e.g., a re-
working of the design or the re-fi tting of new environmental protection equipment.

(b) Th ere may be a grace period for a change in law to allow the project to adapt and there may be 
an obligation on the government to provide assistance to the project in such circumstances. In 
certain projects there can be a large amount of time between winning a bid and the start of the 
project’s operation. Th e sponsors will seek to ensure any change of law during the bid process will 
be covered by such a provision.

(c) Whilst it is accepted that in order eff ectively to run the state, governments must be free to 
implement necessary laws, such laws may at times be detrimental to the project. Similarly, a 
government cannot bind its successor not to change the law. It is for these reasons that the conces-
sion agreement may contain ‘stabilization’ provisions requiring the government to ‘freeze’ the law 
in respect of the project, or, to the extent this is not possible, pay compensation for such changes 
in law.

(d) Where the concession is granted in an emerging market and if project revenues are received 
in local currency, it will be important to have assurances from the government regarding the con-
vertibility of such revenues to meet the foreign currency obligations of the project, such as debt 
service, operating costs (e.g. for the importation of spare parts) and the distribution of dividends 
to foreign shareholders. Equally important will be assurances as to the transferability of such 
funds and the ability to operate foreign bank accounts.

6. Tax Issues
A concession agreement may contain assurances about the granting of subsidies and tax concessions, 
such as tax holidays, necessary for the project to be economically attractive to investors. It is important 
to ensure, at a minimum, certainty as to the level of withholdings on the repatriation of profi ts 
generated from the project or on interest paid to lenders.

7. Dispute Resolution and Governing Law
(a) Because concession agreements are agreements with governments, they are most often governed 

by the laws of the jurisdiction of the state in which the project is situated.
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(b) In many jurisdictions, a concession agreement may be promulgated into law and the statute will 
govern the project. Any amendment or change in arrangements may not be valid unless also made 
as law, and in certain circumstances may require governmental approval.

(c) It may be preferable to seek an arbitration agreement, calling for the venue to be located in a 
‘neutral’ country. Consideration should be given as to whether arbitration under the auspices 
of the International Centre for the Settlement of Investment Disputes (ICSID), which was 
established by the Washington Convention of 1965, may be appropriate. ICSID jurisdiction 
applies in relation to disputes between a contracting state (or any constituent subdivision or 
agency designated by the contracting state) and a national of another contracting state. Th e con-
vention calls for the direct enforcement of awards against the contracting state without the range 
of exceptions contemplated by, e.g., the 1958 New York Convention on the Recognition of 
Foreign Arbitral Awards.
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APPENDIX 5

Checklist of Key Provisions in Turnkey 
Construction/EPC Contracts

Th e following checklist sets forth the key provisions in a turnkey construction contract that are 
typically required by the project company (Owner) and its lenders. Th e list, however, is by no means 
exhaustive; each project will have its own special requirements that will need to be addressed after 
consultation and negotiation among the Owner, the lenders, their engineers and the contractor 
(Contractor).

1. Project Design
Th e design of a project is generally determined by the nature and complexity of the project’s 
technology and should be provided by the Contractor after consultation with the Owner and its 
advisers (note that the design is often included as part of the Contractor’s ‘scope of work’ to prevent 
the Contractor from shifting performance or warranty-related liability to a third party, such as a 
technology provider which may not be creditworthy).1 Th e economics, feasibility and effi  ciency of 
the design are usually reviewed and approved by the lenders’ technical adviser as part of its due 
diligence.

2. Scope of Work
Th e ‘scope of work’ sets out the Contractor’s responsibilities for all aspects of design, engineering, 
procurement, construction and equipping of the project.

3. Contract Price
Th e contract price is generally a fi xed price, subject to mutually agreed changes. Th e price should 
include all taxes (although in many cases, any sales tax on equipment used for construction will be 
excluded from the contract price and paid directly by the Owner), insurance costs, and other costs 
incurred during the project’s construction phase. Pricing on a ‘time and material’ or ‘cost-plus’ basis is 
generally resisted by Owners, although some contracts may provide for a cost escalation mechanism 
tied to the cost of equipment integral to the project (e.g. a turbine) in the event that the placing of 
orders for such equipment is delayed through no fault of the Contractor or its subcontractors. 
Additionally, the construction contract may provide for a ‘bonus’ payment to the Contractor in the 
event of early completion and acceptance. Th e argument for such a payment is that early operation 
enables the Owner to enjoy earlier than anticipated revenues as well as savings of construction period 
interest, and the Contractor should therefore share in the benefi t.

4. Payment Schedule
Th e payment schedule is usually based on the Owner’s ‘notice to proceed’ and construction milestones 
that have been achieved. Payments are made for work actually completed and for materials actually 
purchased and incorporated in such work. Title to the work and materials purchased often vests in 

1 In some projects, such as certain projects in the process industries, this may not be possible, in which case the 
risk will need to be mitigated, e.g., through completion support.
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the Owner upon payment, although risk of loss should remain with the Contractor until the fi nal 
completion of the project. Th e contract may provide for a retention from each payment, with any 
retained amount to be paid upon fi nal acceptance. In some contracts, in lieu of a cash retention, the 
Contractor is obliged to post a retention bond issued by a bank having a prescribed credit rating and 
this allows the Contractor to be paid in full for each milestone which is achieved.

5. Performance Security
Both the Owner and the lenders customarily require the obligations of the Contractor to be 
appropriately credit enhanced. Th erefore, it may be necessary for the Contractor to provide a parent 
guarantee of its performance and payment obligations. In addition, the Contractor will be obliged to 
furnish a performance bond with a face value of, e.g., 25 per cent of the contract price. In addition, it 
is likely that the Contractor will be entitled to a sizeable ‘advance payment’ when the Owner issues the 
‘notice to proceed’. In such instances, it is common for the Contractor to provide an advance payment 
bond with a face value equating the relevant advance payment. As the project proceeds, the face 
amount of the bond reduces in stages to zero. In addition, during the warranty period,2 the Contractor 
is usually obliged to post a warranty bond with a face value of around 5 per cent of the contract 
price. 

6. Completion Schedule
Th e contract typically provides for a ‘date certain’ scheduled completion date for the project. Th e 
Contractor will often be required to pay liquidated damages for delays not required pursuant to a 
change order or arising from a force majeure event, and is given a limited time to cure any failure to 
pass agreed upon performance tests before paying additional ‘buy-down’ or performance liquidated 
damages as a result of having under performed.

7. Mechanical Completion
Mechanical completion occurs when the project and all related facilities and systems are completed in 
accordance with the design specifi cations, irrespective of whether in fact it will satisfy the performance 
guarantees. Th e Owner and the lenders will require the Contractor unconditionally to agree to cause 
mechanical completion to occur.

8. Performance Tests and Guarantees
Performance tests, together with acceptable test procedures and assumptions for the evaluation of 
such performance tests, are carefully assessed and approved by the lenders’ technical adviser. Th e tests 
typically cover (i) effi  ciency (in a power project measured in terms of heat rate, which assesses the 
project’s consumption of energy and raw materials); (ii) compliance with applicable environmental 
and other governmental requirements; (iii) net capacity (e.g., a minimum daily production level); and 
(iv) reliability (e.g., ability to operate at the guaranteed capacity over a specifi ed period of time). Th e 
performance tests must be satisfi ed while the plant complies with all laws, rules, regulations and per-
mits applicable to the plant. Th e Contractor (or, if the Contractor is not suffi  ciently creditworthy, the 
Contractor’s parent or an acceptable guarantor) is required to guarantee that if the performance tests 
are not satisfi ed, it will pay damages suffi  cient to enable the Owner to prepay or ‘buy-down’ the project 
debt to a level that can be serviced and retired on the basis of an amortization schedule which takes 
into account the project’s impaired performance.

9. Substantial Completion
Substantial completion occurs upon the successful completion of all performance tests or payment of 
appropriate buy-down or liquidated damages.

2 See paragraph 5–14 below.
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10. Final Completion
Final completion occurs upon the satisfactory completion of all ‘punch-list’ items that include non-
essential fi nishing items, like painting and landscaping. Some contracts provide that fi nal completion 
does not occur until the lapse of all warranty periods.

11. Liquidated Damages
Th ese are generally divided into two categories: delay damages and performance damages. Delay 
damages should be payable for each day during the cure period which applies should the Contractor 
fail to complete the works by the scheduled date. Th ese damages need to be calculated to cover debt 
service (which typically includes only interest) and the Owner’s fi xed operating expenses, together 
with any damages payable to the off taker/purchaser of the project’s product or services during such 
period, after which the Contractor must demonstrate satisfaction of the performance guarantees or 
pay the applicable performance or ‘buy-down’ liquidated damages.

12. Force Majeure
From the Owner’s and the lenders’ perspective, the defi nition of this term should not be overly broad. 
Although it is often diffi  cult to avoid the ever present phrase ‘including, but not limited to’, the defi ni-
tion generally excludes strikes aff ecting only the Contractor, its employees or its onsite subcontractors, 
and any other event that is within the control of the Contractor. It will be important to ensure that the 
force majeure provisions ‘mesh’ with those to be found in the project’s concession agreement or off take 
contract.

13. Change Orders
Material change orders generally require the approval of the lenders, acting on the advice of their 
technical adviser. Th e lenders will not wish to allow change orders other than as the result of events of 
force majeure or unless otherwise agreed to by the Owner and the lenders.

14. Warranties
Th e Contractor should provide equipment that is ‘new and clean’ and should be prepared to warrant 
against defi ciencies or breakdown for a period of at least one to two years after fi nal completion (it 
is common to provide for an ‘evergreen warranty’ that renews the warranty period for any part or 
component that needs to be repaired or replaced).

15. Indemnity
Th e Contractor typically agrees to indemnify the Owner, the lenders and their representatives and 
agents from any third party claims arising out of the acts or omissions of the Contractor, its employees 
or agents in connection with the performance of the construction contract, including claims for 
personal injury, property damage, regulatory penalties, fi nes and patent infringement.

16. Subcontractors
Th e construction contract often defi nes subcontractors broadly to include off site suppliers of specially 
manufactured equipment. Th e Owner and the lenders may seek to restrict the Contractor’s right 
to subcontract and, in certain instances, the Owner and/or the lenders may require ‘direct’ rights 
vis-à-vis key subcontractors which may, e.g., allow a transfer of the relevant subcontract to the Owner 
or its designee following default by the Contractor.

17. Limitation on Liability
Th ere is generally an overall cap on the liability of the Contractor under the construction contract, and 
specifi ed sub-limits for liquidated damages. Indemnities and certain other obligations are sometimes 
excluded from such limitations.
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18. Termination or Suspension
Th e lenders will seek to limit the Contractor’s right to terminate the construction contract or suspend 
performance in the case of non-payment.

19. Insurance
A typical insurance package (obtained preferably by the Owner) will include: employer’s liability, 
workmen’s compensation, comprehensive auto liability, comprehensive general liability, delay in 
start-up and builder’s all-risk coverage.

20. Dispute Resolution
Th e Contractor often agrees to continue to perform during the pendency of a dispute, which is to 
be ultimately resolvable by arbitration or judicial process. Arbitration procedures should be clearly 
articulated to avoid unnecessary delay and expense in resolving disputes.

21. Assignment
Th e construction contract should be assignable as collateral security to the lenders, and the Contractor 
usually agrees to execute a consent to such assignment (or direct agreement) in form and substance 
reasonably satisfactory to the lenders. Th e direct agreement typically approves the lenders’ further 
assignment of the construction contract upon foreclosure by the lenders.
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APPENDIX 6

Checklist of Key Provisions in Feedstock Supply Contracts

Feedstock supply contracts in an energy or a process industry project ensure that the project will have 
a suffi  cient amount of feedstock (typically this includes, in the case of a power project, fuels such as 
coal, oil and/or gas or, e.g., in the case of a petrochemical project, feedstock such as ethylene) to oper-
ate the facility. If the feedstock supply contract does not provide for delivery of feedstock to the facility 
site, transportation arrangements need to be made for delivery. Th e purpose of the feedstock supply 
contract is to guarantee the project a steady, uninterrupted supply of its entire requirements for feed-
stock at fi xed or predictable prices for the entire life of the debt. While these contracts are usually 
negotiated and executed prior to or at the time the debt fi nancing closes, full scale deliveries will not 
start until the project is ready for commercial operation, which may be two or three years later.
Th e following list outlines key provisions in a feedstock supply contract that are typically required by 
the project company (Owner) and its lenders. Th is list is by no means exhaustive as each project will 
have its own special requirements that will need to be addressed after consultation and negotiation 
among the Owner, the lenders, their technical advisers and the feedstock supplier (Feedstock 
Supplier).

1. Types of Feedstock Supply Contracts
1.1 Requirements Contracts 

(a) Th e Owner may be obliged to purchase all, or a large portion of, the feedstock required by the 
project from the Feedstock Supplier.

(b) Th e Feedstock Supplier is obliged to supply a corresponding amount of the project’s feedstock 
requirements.

1.2 Output Contracts 

(a) Th e Feedstock Supplier may be obliged to sell its entire output to the project company (such as 
gas from a dedicated gas fi eld).

(b) Th e Owner may be obliged to purchase the entire output of the Feedstock Supplier. 

1.3 Take-or-pay Contracts

(a) Th e Owner is obliged to purchase a specifi ed volume of feedstock or make minimum periodic 
payments to the Feedstock Supplier even if feedstock is not being taken by the Owner. In the 
event that feedstock is paid for, but not taken, the Owner typically has the right to take a corre-
sponding amount of additional feedstock in succeeding years.

(b) Th e Feedstock Supplier is obliged to supply a specifi ed volume of feedstock.

2. Term of Contract
(a) Th e term of the feedstock supply contract should be structured to correlate with that of the project 

loans, often with an option for the Owner to extend it for successive terms.
(b) Th e term usually begins contemporaneously with the commencement of commercial operations, 

but should also provide for the supply of feedstock during the commissioning and performance 
testing of the project.
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3. Quantities Delivered
(a) Th e total quantity of feedstock to be delivered under the feedstock supply contract must be 

suffi  cient to operate the project facility at anticipated levels of operation. Th e Owner will seek 
feedstock supply fl exibility during the commissioning period of the project facilities and there 
may be a ‘ramp up’ phase during which feedstock supply is increased in line with the requirements 
of the project facilities.

(b) Delivery schedules must accommodate the project facility’s consumption and storage capacity.
(c) Th e Owner will seek to have the fl exibility to adjust the delivery schedule according to the project 

facility’s consumption.
(d) Th e Feedstock Supplier typically measures the quantities delivered, while the Owner requests the 

right to inspect the measuring devices used.

4. Quality of Feedstock
(a) Th e Feedstock Supplier should agree to deliver feedstock that conforms to the specifi cations 

required by the project facility (such specifi cations are usually part of the performance warranties 
in the construction and operating contracts).

(b) Feedstock that reduces only the effi  ciency and output of the project facility may be acceptable at 
a reduced price that is calculated to compensate the Owner for any loss of revenue or increase in 
costs caused by, e.g., substandard fuel.

(c) Feedstock that will damage the project facility or cannot be used for technical, environmental or 
economic reasons may be rejected by the Owner.

(d) In power projects, regular fuel samples may be taken for analysis. Typically, one sample is tested 
and one sample is kept by each of the Feedstock Supplier and the Owner to assist in resolving any 
future disputes.

5. Transportation/Place of Delivery
(a) Th e Owner will seek to: (i) be a third party benefi ciary under any transportation contracts, 

(ii) have a right to receive any notices of default and (iii) have a right to cure any such default.
(b) If the Feedstock Supplier is not itself obliged to deliver feedstock to the project facility, one or 

more long term transportation contracts may need to be negotiated.
(c) Title to feedstock will often pass to the Owner upon delivery to the project facility. If title passes 

earlier, it will be necessary to ensure that insurance is in place and to assess which party bears the 
liability for the period in which the feedstock is in transit.

6. Price
(a) Price may be fi xed for a period of time or the entire term (the latter is unusual in longer term 

contracts) or may fl uctuate based on price escalators or defl ators. A portion of the price may be 
fi xed and the other portion variable.

(b) Examples of escalators include: the Consumer Price Index, the GNP price defl ator, various 
labour cost indices, raw material price indices, or changes in average prices paid by representative 
feedstock purchasers similar to the project.

(c) It is important that the indices are readily ascertainable and estimated with accuracy. Ideally, this 
would include a cap on price increases during the term of the feedstock supply contract, although 
this is often diffi  cult to achieve.

(d) In the context of power projects, the price escalation formulae in the fuel supply contract 
should correlate with the price escalation formulae in the power purchase agreement so that 
higher feedstock costs correspond to higher project revenues under the power purchase 
agreement.
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7. Force Majeure
(a) Th e force majeure provision allocates economic risk for unforeseen events outside of the control 

of the parties to the contract. Negotiations usually centre around:
 (i) who can best control the risk; and
(ii) who can insure against the risk.

(b) Force majeure events usually excuse performance for a specifi ed time, after which the feedstock 
supply contract can be terminated.

(c) In the event the Feedstock Supplier claims a force majeure event has occurred (or is ongoing), the 
Owner often has the right to purchase feedstock elsewhere.

8. Representations and Warranties
(a) Th e Feedstock Supplier typically represents and warrants to the Owner that:

 (i) it has suffi  cient feedstock to satisfy the Owner’s requirements, which usually means up to the 
maximum projected requirement to operate the project facility at the output used for the 
project’s fi nancial forecasts;

 (ii) the quality of feedstock will conform to the required specifi cations; and
(iii) the Feedstock Supplier has all required permits and authorizations and will comply with all 

such permits and applicable law.
(b) Th e lenders will often require that the Feedstock Supplier provide either dedicated reserves or a 

guarantee from a corporate parent to ensure that it will perform its obligations. If gas reserves are 
dedicated to the project, the lenders may also request that ongoing evidence of the adequacy of 
the relevant reserves be furnished periodically (e.g. reserve reports or revalidations thereof  ).

9. Indemnifi cation
(a) Th e indemnifi cation provision typically covers the project company against a breach by the 

Feedstock Supplier of the feedstock supply contract and covers losses and expenses resulting 
from third party litigation.

(b) Environmental liability should also be addressed.

10. Assignments
Assignment provisions will allow for collateral assignment to actual and potential lenders. Th e lenders 
are usually entitled to notice of any defaults and the right to cure such defaults within an extended cure 
period. Th e Feedstock Supplier typically executes a consent to assignment (or direct agreement), 
which often approves the lenders’ further assignment of the contract following foreclosure.

11. Governing Law and Dispute Resolution
In many cases, the feedstock supply contract will be governed by the law of the host jurisdiction. 
However, because feedstock supply often involves trans-border shipments, the contract may be 
governed by the law of a ‘neutral’ jurisdiction. Diffi  culties may arise where the governing law, or 
the forum for dispute settlement, diff ers as between the feedstock supply contract and the project’s 
off take contract. It is preferable, where issues of fact or law may be common to a dispute among 
the parties (e.g., whether an interruption in feedstock supply is excusable by force majeure), to ensure 
that the issue is resolved in a single proceeding with the goal of a common resolution among the 
parties.
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APPENDIX 7

Checklist of Key Provisions in Off take/Power 
Purchase Agreements

Since the power purchase agreement (the PPA) is the principal revenue source in a power generation 
project, it is one of the most signifi cant contracts for the project company (the Owner) and its lenders. 
PPAs are usually negotiated very early in the development process and tend to be substantially com-
pleted by the time the Owner seeks debt fi nancing. Many of the principles and provisions described 
below will equally apply in other off take contracts for other types of projects.
Not all PPAs are ‘bankable’ or fi nanceable, and consequently, the lenders may seek amendments, 
either directly to the PPA or in the consent to assignment (or direct agreement) entered into 
by the relevant utility. However, utilities may be required, or at least inclined, to use contract forms 
that have previously been approved or accepted by their management and, in some cases, the appli-
cable regulatory authority. In such cases it may be diffi  cult to negotiate or obtain 
amendments to a PPA that diff er substantially from such forms. 
Th e following outline highlights some of the more signifi cant provisions and issues that should be 
considered in negotiating or reviewing PPAs.

1. Types of PPAs
(a) Th e need for power in a utility’s service area is not constant. It will fl uctuate at any given time 

depending on a number of factors, including the season, the temperature and the time of day or 
night. A utility must therefore be in a position to deliver power when needed and as effi  ciently as 
possible.

(b) To accomplish this objective, utilities own, or purchase, electricity from diff erent types of generat-
ing facilities some of which run constantly (referred to as ‘base-load’ or ‘must-run’ facilities) and 
others that only cover ‘high peak’ demands and are easily and economically turned on and off  
(referred to as ‘peaking’ or ‘despatchable’ facilities).

(c) PPAs take diff erent forms depending on the type of generating facility involved. With respect to 
a ‘must-run’ facility, the utility will purchase a fi xed amount of energy and capacity. With respect 
to a ‘peaker’ facility, the utility will purchase, in eff ect, the right to a fi xed amount of capacity, but 
may not be obliged to purchase any actual power. 

2. Term
(a) Th e customary term of a PPA runs from 10 to 20 years or more from the date at which the ‘initial 

operations’ of the facility are commenced. Th ere are often renewal options.
(b) Th e lenders will typically structure the term of the debt so that the fi nal payment under the loan 

agreement occurs substantially prior to the termination of the PPA. In practice, this means any-
where from 2 to 10 years, which ensures that there is a cushion or ‘tail’ between the fi nal payment 
under the credit facility and the termination of the revenue source (the PPA) in the event that the 
debt is not repaid as originally scheduled for any reason, including force majeure. 

3. Price 
(a) Pricing often equals some percentage of ‘avoided cost’, which means the cost the purchasing 

utility would incur to generate or otherwise acquire the power if it did not purchase electricity 
from the project company under the PPA. As part of this calculation, there is typically a pricing 
adjustment mechanism linked to an index such as infl ation. 
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(b) Pricing in PPAs typically consists of either (i) capacity payments and energy payments (a Capacity 
PPA) or (ii) energy payments only (an Energy Only PPA).

(c) A capacity payment is a price paid to reserve the available capacity of the facility, regardless of 
whether the utility actually purchases any electricity. 

(d) An energy payment is the price paid for the actual power delivered. Th e Owner and the lenders 
will want these energy payments to correlate as closely as possible to the anticipated fuel costs of 
the project, with appropriate escalators to refl ect any increases in such fuel costs. Th ey will also 
want the right to renegotiate the energy payments if the energy payments and the actual fuel costs 
no longer correlate. 

(e) It is essential that the revenue of any PPA, whether a Capacity PPA or an Energy Only PPA, be 
adequate to cover the cost of operating the facility, repaying the debt and providing a reasonable 
return on equity. 

(f ) In international projects, where the currency of payment between (i) the utility and its consumer 
and (ii) the Owner and the lenders, are diff erent, the Owner is exposed to currency risk. Accord-
ingly, the Owner may seek pricing under the PPA to be linked to the exchange rate of the currency 
of the project debt. 

(g) Bonus payments may be included with respect to available capacity above the originally stated 
available capacity, while a reduction in capacity will often lead to substantial penalty payments to 
the utility. Th e proposed capacity must therefore be realistic and attainable. 

(h) In many instances, the PPA is structured so that the project receives payment for capacity and/or 
energy in excess of the utility’s ‘avoided cost’ (e.g. the utility’s hypothetical cost of purchasing 
alternative capacity) during the early years, and payments which are less than the ‘avoided cost’ 
during the latter years. Over the full term of the PPA, the average of the payments made for 
capacity and/or energy will equal the tariff  (the Tariff ).

(i) Th ese early payments are often referred to as ‘front-loaded’ payments and may facilitate the 
fi nancing of the project by providing early additional revenue in order to amortise the debt 
incurred to fi nance the project. 

(j) While utilities may be willing to provide for such ‘front-loaded’ payments, they will be concerned 
about the project having been paid in excess of the Tariff  if the PPA is terminated prior to its 
expected term. To cover this risk, the utility may require that an energy bank account or suspense 
account be established, although not necessarily funded. Such accounts are used to keep track of 
the incremental payments being made in excess of the average Tariff . 

(k) If the PPA is terminated prior to its expected term, the project may be obliged to repay the incre-
mental excess, which is the diff erence between the amount the utility would have paid if it had 
paid the Tariff , and the amount actually received by the utility. 

4. Conditions Precedent 
(a) All PPAs will have a variety of conditions precedent that need to be satisfi ed before the utility is 

obliged to purchase power. In certain instances, failure to satisfy the conditions precedent by a 
date certain may entitle the utility to terminate the PPA. Since many of these conditions prece-
dent are related to the safety of the system or are mandated by regulators, utilities may not be 
willing to modify these conditions precedent. 

(b) Typical conditions precedent are: 
  (i) commencement of construction by a specifi ed date; 
 (ii) achieving further construction milestones by specifi ed dates; 
 (iii) commencement of initial operations by a specifi ed date; 
  (iv) obtaining certain permits by specifi ed dates; 
 (v) execution of fuel supply contracts that conform to certain criteria; 
  (vi) construction of the facility in accordance with the design approved by the utility; and
(vii) initial synchronization of the facility with the utility’s system.

(c) In reviewing the conditions precedent, the lenders and the Owner must be satisfi ed that each can 
be accomplished as and when required. To the extent possible, the time when any condition 
precedent must be satisfi ed should be extended in the event of force majeure.
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(d) An ultimate ‘hell or high water’ date (meaning the last date upon which initial operations must 
occur regardless of any delay, including force majeure) may, however, be acceptable if suffi  cient 
time is aff orded to cover all reasonable contingencies. 

5. Force Majeure and Regulatory Considerations 
(a) Th e lenders and the Owner will seek the broadest defi nition of force majeure in order to protect 

against (i) the Owner becoming obliged to pay delay or performance damages and/or (ii) the 
termination of the PPA. Th e utility may demand the right to terminate the PPA in the event of an 
extended force majeure event. 

(b) Th e force majeure defi nition customarily includes: 
 (i) natural disasters;
  (ii) war and terrorism; 
(iii) governmental actions; 
 (iv) system emergencies; and 
  (v) labour strikes. 

(c) If the project’s capacity is unavailable due to force majeure events, the utility will sometimes agree 
to continue the capacity payments for a limited period of time and if the relevant circumstances 
constitute ‘political force majeure’ (e.g. arising from a change in law) the utility may agree to 
continue making capacity payments during the subsistence of such an event. 

6. Security
(a) It is not unusual for a utility to require security in connection with (i) a delay in initial 

operations after a specifi ed date, and (ii) the performance obligations of the Owner under 
the PPA. 

(b) In satisfaction of such security obligations, utilities have required letters of credit, corporate guar-
antees and second mortgages on the facilities. Th e second mortgage may raise concern for the 
lenders who will often object to sharing the only collateral securing their debt and may be uneasy 
about the various and sometimes confl icting rights of the lenders and the utility in connection 
with the collateral.

(c) A utility may also require a step-in right in the event of a default (especially a performance 
default) under the PPA. With such a right, a utility could ‘step-in’ and operate the facility 
itself. Th e lenders may be concerned about this risk unless the utility also assumes all of the 
Owner’s obligations to the lenders and others under the loan agreement and the other project 
documents. 

7. Curtailment of Electricity Deliveries
(a) A PPA that does not provide a certain stream of revenue (with limited exceptions) may not be 

fi nanceable. Th e right of the utility to curtail its purchase of power should be strictly limited 
unless the PPA is structured so that the capacity payment component is suffi  cient to satisfy fi xed 
operating costs and debt service.

(b) Utilities will usually be permitted to curtail for: 
 (i) utility maintenance, within defi ned limits of days/hours per month/year and with appropri-

ate notice to the project; and 
(ii) in the event of an emergency shutdown (although in this context the defi nition of emergency 

should be narrow). 
(c) Capacity payments should continue to be made if the utility reduces its consumption of power 

below the level specifi ed in the PPA, whether due to forced outages or otherwise. 
(d) In a cogeneration project, the requirements of the steam host must also be considered. If the 

electric output of the facility must be curtailed due to the utility’s requirements, the cost of pro-
ducing steam to satisfy the requirements of the steam host will be substantially increased. To 
address this concern, the force majeure defi nition in the steam sales agreement might include 
facility shutdowns caused by the utility. 



Checklist of Key Provisions in Off take/Power Purchase Agreements

492

8. Interconnection 
(a) Th e Owner is typically responsible for delivering its power to the utility’s existing power lines. 
(b) Th e utility may agree to provide the necessary interconnection facilities. However, in a number of 

projects, the Owner is obliged to fi nance and construct such facilities and, at project completion, 
transfer such ‘special facilities’ to the utility, which then takes responsibility for the ongoing 
operation and maintenance of the interconnection facilities. 

9. Line Upgrades 
(a) Th e Owner may be asked to pay for upgrades to the utility’s existing power lines in order to handle 

the increased load resulting from the project becoming operational. 
(b) In this event, it is usually prudent to: 

(i) avoid open-ended commitments; 
(ii) negotiate up-front cost sharing to be made with other users; 
(iii) consider the tax benefi ts associated with the upgrades when negotiating the payments; and 
(iv) specify additional operating costs, if any. 

10. Assignment
(a) Th e PPA should allow for the assignment of collateral to the lenders as well as the right of the 

lenders to receive notice of any default and the right to cure such default. 
(b) Assignment conditions and the lenders’ rights to notice and cure rights for default are typically set 

out in a separate consent to assignment (or direct agreement). Sometimes a utility has its own 
form of consent that it prefers to execute. 

11. Termination 
(a) Th e PPA should set out clearly the basis on which either party may terminate the agreement. 

Termination by the utility may leave the project with no access to the market and thus should be 
limited to signifi cant events. Th e project company will want meaningful grace periods and cure 
rights while the lenders will insist upon step in rights. 

(b) In emerging market PPAs, there are often detailed provisions relating to the payment of termina-
tion amounts, the size of which varies depending on the nature of the termination event. Th ere is 
typically no buyout unless the utility wants to purchase the project. On the other hand, if a termi-
nation event occurs following breach by the utility, the termination amount could be sized to 
cover the repayment of debt and may also contain an equity component which includes returning 
the investment made by the shareholders of the project company and a return on equity based on 
the net present value of the potential revenue stream from the project (which is determined based 
on the return on equity that would have otherwise been made over life of the project).

12. Governing Law 
In most cases, the PPA will be governed by the law of the host jurisdiction, but where that law is not 
well developed, it may be preferable to select a well recognized governing law. 

13. Dispute Settlement 
Most Owners will wish disputes to be settled in a neutral forum. In many cases this will involve 
binding arbitration.
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APPENDIX 8

Checklist of Key Provisions in Operation and Maintenance 
Agreements

Th is checklist sets forth lists key provisions typically contained in an Operation and Maintenance 
Agreement (O&M Agreement). Th e list, however, is by no means exhaustive. Each project will have 
its own unique requirements that will need to be provided for after consultation and negotiation 
among the project company (the Owner), the lenders, the lenders’ technical adviser and the operator 
(Operator).

1. Objectives
Th e objectives of an O&M Agreement include:
(a) Ensuring the Operator meets performance guarantees tied to maximizing revenues under the 

project’s off take agreements.
(b) Allocating the risk of any operational defi ciencies of the facility.
(c) Managing the cost of operating the facility and, in particular, ensuring that project revenues will 

cover all operational and other costs.

2. Structure of Contracts
Th ere are three basic structures for an O&M Agreement:

2.1 Cost Plus Structure

Under a cost plus contract, the Owner pays the costs reasonably incurred by the Operator in the 
operation and management of the facility, including a provision for overhead and a fi xed fee.
(a) Most risks associated with the performance of the facility during its commercial operations remain 

with the Owner, thereby reducing both the Operator’s fee and its profi ts.
(b) A broad termination provision minimizes the risk to the Owner of excessive costs and defi cient 

performance by the Operator.
(c) Th e lenders may resist cost plus contracts that do not adequately mitigate the risk of cost overruns, 

which in turn could reduce the net revenues from which debt service is paid.

2.2 Bonus/Penalty Structure

Th is contractual structure measures the Operator’s compensation through incentives tied to the 
facility’s output and/or the Operator’s ability to meet the operating budget. Th e Operator is provided 
with incentives to maximize facility output and minimize operational costs. For instance:
(a) Bonuses and penalties may be based upon agreed operational performance levels for output. 

Projected levels of facility output and effi  ciency should be set according to the performance 
capability achieved during the facility’s completion testing, as required by the construction 
contract.

(b) If projected output is reached and all effi  ciency, pollution and other governmental standards are 
met, incentive compensation may be paid to the Operator as a percentage of cashfl ow, generally 
from revenues attributable to performance above guaranteed levels.

(c) In the case of defi cient performance, the Operator may be required to compensate the Owner for 
any non-operational periods and/or the cost of the repair and replacement of parts. However, the 
Operator may resist such penalties in the case of output defi ciencies caused by events beyond the 
Operator’s control, such as equipment failure, fuel supply interruptions and force majeure events.
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(d) Bonuses and penalties may also be based on deviations from the project’s operating budget.
(e) Th e project’s operating budget is typically negotiated annually between the Owner, the Operator 

and the lenders (through the exercise of their rights under the fi nance documents).
(f ) Th e operating budget should include all major costs within the Operator’s control, including 

labour and general administrative expenses. Costs such as spare parts, consumables and minor 
equipment repairs may also be included.

(g) Maximum penalties and bonuses are often capped.

2.3 Fixed Price Structure 

Under this structure, the Owner and the Operator agree to a fi xed price for the operation of the 
facility. Th e Operator’s profi t is measured by the diff erence between the total costs incurred to operate 
the facility and the contract price. Th is structure is usually the most costly to the Owner because the 
Operator charges a premium for its assumption of the project’s operational risks. Th is form is most 
commonly applied when the Operator is an affi  liate of the Owner or of the construction contractor.

3. Term
Th e term of the contract varies by transaction, but typically correlates with the term of the project 
loans.

4. Scope of Work
(a) Th e actual obligations delegated to the Operator will depend on the technology of the project, the 

expertise of the Owner and the nature of the fuel or feedstock supply arrangements. Th e O&M 
Agreement should always clearly defi ne the Operator’s duties and responsibilities.

(b) Th e Operator’s duties generally include:
(i) provision of all necessary personnel and services for the operation, maintenance and repair 

of the facility, including the preparation of an annual budget, operating procedures and a 
maintenance program; and 

(ii) monitoring compliance with all other project contracts, government permits, licenses, 
applicable industry standards and good engineering practices.

(c) Th e Operator’s duties may include the procurement of fuel or feedstock depending, of course, on 
whether a fuel or feedstock supply contract has been entered into by the Owner.

(d) Warranties received from outside vendors or subcontractors are generally passed through to the 
Owner, but maintained and administered by the Operator.

5. Force Majeure
(a) Lenders and Owners prefer that the defi nition of force majeure be narrow and include a ‘closed’ 

or exhaustive list of events permitting a claim of force majeure. If it is necessary to broaden the 
term, specifi c ‘events’ or ‘occurrences’ will be added to the list.

(b) Th e defi nition will generally state that force majeure events are causes outside the control of the 
parties that cannot be avoided by the exercise of due care.

6. Authority of Operator
Th e Owner must determine the scope of the Operator’s authority to enter into contracts on behalf 
of the Owner.

7. Termination
(a) Lenders and Owners prefer that the grounds for termination of the O&M Agreement by the 

Operator be extremely limited and, if any are agreed, that they be carefully defi ned.
(b) Generally, the Owner’s ability to terminate or replace the Operator is limited to a material breach 

of contract (which will include failure to meet performance guarantees over a set period) by the 
Operator, or the Operator’s bankruptcy or insolvency, except in the case of a ‘cost plus’ agreement, 
where termination rights may be broader.
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(c) Th e lenders will often prevent the Owner from terminating or replacing the Operator without 
giving their own consent to the change.

8. Insurance
(a) Th e Operator is generally required to carry insurance, including worker’s compensation, compre-

hensive general liability, comprehensive auto liability and excess umbrella liability coverage.
(b) Usually, the Owner will carry the necessary property and business interruption insurance.

9. Warranties
Th e Operator may give the following warranties:
(a) the project’s operations will be performed ‘in accordance with applicable industry standards and 

good engineering practices’;
(b) all equipment or parts will be new and free of all material defects and utilized according to 

manufacturer and supplier recommendations; and
(c) operating personnel will be appropriately trained and have relevant experience.

10. Indemnity
(a) Th e Operator may agree to indemnify the Owner, the lenders and their representatives and agents 

from any third party claims arising out of the acts or omissions of the Operator, its employees 
or agents in connection with the performance of the O&M Agreement, including claims for 
personal injury, property damage, regulatory penalties, and fi nes.

(b) Th e O&M Agreement sometimes provides an indemnity by the Operator to the Owner for any 
liability to the off takers (e.g. the purchasing utility) arising from the fault of the Operator.

11. Assignment
(a) Th e Operator is usually prohibited from assigning its rights or obligations under the O&M 

Agreement without the Owner’s consent.
(b) Th e O&M Agreement should allow for collateral assignment to lenders, with the right to receive 

notice of any default and the right to cure the Owner’s defaults.
(c) Assignment conditions and cure rights are typically set out in a separate consent to assignment 

(or direct agreement).
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