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evidence is not admitted (the isolated case of the kaséma does
not belong systematically to the context of evidence), but the
knowledge of the k4di is a valid basis for the judgment. Written
documents (sakk, wathika) are ignored by the theory, although
the kddi keeps written records; there are no legal acts which
must be embodied in a document, and an explicit ruling of the
Koran which prescribes written documents in certain cases
" (sura ii. 282; cf. xxiv. 33) is interpreted as a recommendation.
Written documents are merely aids to memory, and their
contents are evidence only in so far as they are confirmed by
the testimony of witnesses. At the utmost, a written statement
can be accepted as a declaration. This is the theory; on the part
played by written documents in the practice of Islamic law,
see above, p. 82 f.

Two men or one man and two women, who possess the qual-
ity of ‘adl, are required as witnesses (shahid, pl. shuhid) in a law-
suit;’ a greater number of witnesses does not lend additional
value to their testimony. (For special rules on criminal pro-
cedure, see below, section 7.) Outside a lawsuit, less stringent
demands are made, down to one person who is not a fully
qualified witness. For instance, if a slave delivers an object and
declares that it is a donation of his master, it is lawful to accept
it; or if a minor declares that he has permission to buy an
object, it is lawful to sell it to him. Even in a lawsuit the evidence
of two women only is accepted as valid concerning matters of
which women have a special knowledge, such as birth, virginity,
&c. Whether the witnesses are in fact “ad! must be established
by inquiry. Unbecoming, despicable acts, such as playing
backgammon or entering a public bath without a loin-cloth,
do not nullify the quality of ‘ad! but nevertheless enable the
kadi to reject the testimony of the person in question. (The same
ruling applies to blind persons.) The relevant time is that of
giving evidence, not of witnessing the event on which evidence.
is given. In order to prove that a person is incompetent to give
evidence, it is not sufficient to say ‘he is a sinner’, but details
must be given, or it must be proved that the party in whose
favour he is to testify has himself acknowledged that he is not
‘adl, or that he has been hired. Also incompetent to give

! The other schools of law accept also the evidence of one man together with
the cath of the plaintiff in lawsuits concerning property and obligations.
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evidence are near relatives of the party in whose favour and
personal enemies of the party against whom evidence is to be
given. The witness can testify only to what he has seen himself,
except in matters such as family relationship or death. The
testimony of both witnesses must be identical; in certain well-
defined cases only small divergencies are tolerated, for instance
if one testifies with regard to 1,000 (dinars) and the other with
regard to 1,100. But if two witnesses testify that A killed B on
a certain day in Mecca, and two others that he killed him on
the same day in Kufa, both testimonies are invalid. The testi-
mony of dhimmis in matters concerning other dhimmis is accepted.

If the defendant is absent, the kddi may send a copy of the
evidence to the kdadi in whose district the defendant is living,
but this must be accompanied by witnesses who can testify not
only on the authenticity but on the contents of the document.
If the primary witnesses do not or cannot appear, indirect
evidence, i.e. evidence concerning their testimony (shahdda ‘ald
shahdda) can be submitted; two witnesses must testify on the
deposition of each of the primary witnesses, but the secondary
witnesses can be the same for each of them, so that two altogether
are sufficient,

The technical rules concerning evidence have sometimes
surprising consequences. In the example of the purchase of a
slave, for instance, the statement of the seller as to the price is
not taken into account at all, and in the example of litigation
concerning shuf“a it is not taken into account if the price has
been paid, because he is now a “stranger’ (khdrij, ajnabi) and not
an interested party, and is not sufficient as a witness. Valid
evidence can, in fact, normally be secured only if the transac-
tion was concluded in the presence of recognized witnesses.
This is the starting-point for the institution of professional
witnesses (‘udil, pl. of ‘adl) or ‘notaries’.

If evidence is given, it is admitted only in so far as it does not
necessarily contradict the assertions of the party who produces
it; each party is bound by his own assertions. If someone claims
to have received an object as a donation and produces evi-
dence that he bought it at a later date, the evidence is admitted
because the donor may have repudiated the donation and the
donee may have had to buy the object; if he produces evidence
that he bought it at an earlier date, it is not admitted because
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the claim of a donation implies the acknowledgement that the
object was the property of the donor before. Also, if someone
claims that a house is his property and produces evidence of
a specific acquisition of ownership, for instance by purchase
or inheritance, the evidence is admitted, but not if he claims
a specific acquisition of ownership and produces evidence of
simple ownership only.

5. Consideration of evidence and judgment. The emphasis of the
Islamic law of procedure lies not so much on arriving at the
truth as on applying certain formal rules. The kddi must not,
it is true, give judgment against his own knowledge, and other
provisions, too, show concern for establishing the facts, but,
generally speaking, the formal rule of procedure is observed for
its own sake. If in the example of litigation doncerning mahr
both parties take the oath, judgment is given for the ‘fair mahr’.
If the parties to a sale dispute the amount of the price and both
take the oath, the sale is annulled at the demand of one of them.
The procedure in the case of /i*dn, if both husband and wife take
the oath, reveals a similar attitude.

If both parties produce evidence, the number of the witnesses
produced by each, beyond their minimum number, isirrelevant.
There is no examination of the witnesses, or of the likelihood of
their testimony being true. There are only two possibilities: one
of the two testimonies is given preference, in analogy with the
doctrine of presumptions, or fakdtur, the conflict of equivalent
testimonies, takes place.

The rule followed in the first case is that the evidence of the
party who has not the benefit of the presumption is given
preference; this is a consequence of the general rules concerning
the burden of proof. If both the possessor and a ‘stranger’
produce evidence of simple ownership, the evidence of the latter
is given preference because the burden of proof rests on him.
But if the evidence of the possessor is more valuable because
it is more specific, e.g. evidence of acquisition of ownership
by purchase, this last is given preference. Another considera-
tion that is used to decide which of two testimonies is to be
given preference, often with surprising results, is that of their
respective dates.

Tahdtur takes place, for instance, if each of two parties proves
that he has bought the same object from the other; the solution
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of this case is a matter of dispute. If cach of two parties has
more than three beams supported by the dividing wall of their
adjoining houses, the wall is adjudicated to both as common
property. The same judgment is given if both prove possession
of the same piece of real property; but if one can prove the fac-
tual exercise of control, e.g. that he has dug on it, his evidence
is given preference. If there are several claimants, and each
produces evidence equivalent to that of the others; the object
is adjudicated to all in common property. For instance, A proves
that he has bought an object, B that it has been donated to him
and that he has taken possession, C that he has inherited it from
his father, D that he has received it as a charitable gift and has
‘taken possession; then one-quarter is adjudicated to each. In
cases like this, instead of a decision being given in favour of one
of several mutually exclusive claims, they are partially recog-
nized although they cannot all be true; this shows the formal-
istic character of the Islamic law of procedure and evidence
very clearly.

Judgment (kadd’) must be given according to the doctrine of
the school of law to which the kddi belongs; should he deviate
from it, the validity of his judgment is contested. The kddi
cannot revoke his judgment once he has given it. If, in the
example of the two pairs of witnesses who testify to a killing
(above, p. 194), those who testify to the killing in Mecca ap-
pear first and judgment is given, and those who testify to the
killing in Kufa appear afterwards, only the second testi-
mony is invalid. A judgment given on the basis of false
testimony is valid, at least before the forum externum, sometimes
even before the forum internum. If a woman obtains, by false
evidence, the judgment that she is married to a certain man,
it is lawful for her to have intercourse with him. Retractation
of the testimony does not make the judgment that is based on
it invalid, but the witnesses become liable for the damage
caused by the judgment.! What is to be considered as damage
is narrowly defined from case to case; repudiation after the
marriage has been consummated is not included. Another
kadi can reverse the judgment only if it amounts to a grave
mistake in law, that is to say if it goes against the Koran, a
recognized tradition, or the consensus.

* On the punishment for giving false evidence, see above, p. 187.
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The kadi is not liable for his official acts. If he sells a slave
in order to satisfy creditors, and the slave is vindicated so that the
price must be returned to the buyer, but the money has been
lost while it was held by the £ddi, the creditors bear the loss.

6. Execution and self-help. No sharp distinction is made between
execution and self-help. Islamic law still envisages the primor-
dial method of starting an action, which consists of the plaintiff
seizing the defendant and hauling him before the judge. If the
plaintiff declares that he has witnesses, the kddi may demand
a surety for the person of the defendant for three days, or
alternatively the plaintiff may watch over the person of the
defendant, following him wherever he goes but not entering
his house with him, for the same period (this personal super-
vision is called muldzama). If the defendant defaults, the surety
is imprisoned; he on his part may have the defendant imprisoned
in order to make sure of his appearance. But the defendant
cannot be forced to plead; he is entided to decline (nukal) to
answer questions or to take the oath, except in the cases of
li'an and kasama, where a plea or the taking of the oath may
be enforced by imprisonment. Still less may a confession be
extracted by torture,

There is no execution ex officie in matters of jindydt; the state
merely puts its administrative agencies at the disposal of the
interested parties; but the execution of the kadd punishments is
a duty of the imdm; the kddi is responsible for the carrying out
of ta’zir, and he controls the prison.

Judgments concerning the law of property and obligations
are enforced by imprisonment (kabs) of the debtor until he pays;
if he claims to be poor, he is imprisoned only for a debt arising
out of transactions which imply the payment of a consideration,
such as sale, loan, suretyship, also for makr which is due for
immediate payment, but for other debts only if the creditor
proves that he has means, He i3 kept in prison until the kadt
has become convinced that he would pay if he could. Also
imprisoned is the usurper who claims that the object which he
has usurped has perished, until the kddi has become convinced
that he would surrender it if it still existed. This imprison-
ment is defined as a term of about two or three months, but
it continues if the creditor proves that the debtor has means;
if the debtor becomes ill, he is released from prison. Judicial
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distraint is unknown in Istamic law. If the debtor is released
from prison as being unable to pay, he is declared bankrupt
(muflis); it is contested whether this wipes out his debts, or
whether the creditor or creditors may still resort to self-help
by watching over his person and taking from him the surplus
of his earnings.

7. Special features of criminal procedure. No woman may act as
kddi, and no arbitrator may be appointed, in cases concerning
hadd punishments and retaliation. Proof is made more difficult
than in other matters; the evidence of women is not admitted,
and in the case of zind four male witnesses are required. Transfer
of evidence to another kddi and indirect evidence are not
admitted, and the appointment of a deputy to exact fadd and
kisds is impossible. Notwithstanding these features common to
Jindyat and hadd, the general concept of a penal law does not
exist in Islam, Whereas in other matters there exists, to a cer-
tain extent, the religious duty of giving evidence, in lawsuits
concerning offences punishable by kadd it is considered more
meritorious to cover them up than to give evidence on them,
and the oath is disregarded as an element of proof. In all these
matters a surety for the person of the defendant can be de-
manded only if at least part of the evidence has been heard.
It is true that all these dispositions had little effect in providing
legal protection in practice.
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THE NATURE OF ISLAMIC LAW

1. THE nature of Islamic law is to a great extent determined
by its history, and its history is dominated by the contrast
between theory and practice. The remarks that follow are in-
tended to complete from a systematic point of view the histori-
cal account of the subject.

Islamic law does not claim universal validity; it is binding
for the Muslim to its full extent in the territory of the Islamic
state, to a slightly lesser extent in enemy territory,! and for the
non-Muslim only to a limited extent in Islamic territory. More
important than this self-imposed limitation is the fact that
Islamic law is conscious of its character as a religious ideal;
it believes in a continued decadence since the time of the
caliphs of Medina, ‘the caliphs who followed the right course’,
and it takes the corruption of contemporary conditions for
granted. As far as the scope of the concepts obligatory/in-
different /forbidden is concerned, Islamic law is to some extent
content with mere theoretical acknowledgement; this is obvious
from the existence of the two intermediate categories, recom-
mended and reprehensible. The same tendency appears in the
treatment of infringements of those religious duties which are
not sanctioned by hadd punishments; no legal penalties are
provided for them unless they are accompanied by a denial of
their obligatory character. Nevertheless, whether the pro-
hibitions are sanctioned by penalties, such as that of drinking
wine, or not, such as that of eating pork, they are meant as
injunctions to refrain. But even the hadd punishment lapses in
certain cases through active repentance. On a different system-
atic plane stands the theory of duress; if duress is recognized,
its effect is not only to remove the penal sanction but to make
the act itself allowed. Still wider is the scope of the doctrine

T For instance, according to Hanafidoctrine the Muslims may conclude trans-
actions involving ribd with non-Muslims in enemy territory.
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_ that necessity dispenses Muslims from observing the strict rules
of the law, Within the orbit of the concepts valid /invalid,
Islamic law, it is true, claims absolute validity, but even here
a hypothetical element enters with the idea that this is what
things ought to be in the ideal Islamic state. The admission
of the validity of legal devices (hiyal) serves to counteract, in
practice, the claims of the theory.

Islamic law did not remain immune from malpractices
within its own sphere of application, such as bribing of kadis
and witnesses, and high-handed acts of governments and indi-
viduals with which the kagt was powerless to deal. The degree
to which this happened depended on the character and the
strength of the government, and the most unblemished period
in this respect probably coincided with the prime of the Otto-
man Empire. The early "Abbisid period, on the other hand,
was distinguished by frequent acts of usurpation (ghash), mis-
appropriation of private property; this is why Islamic law
treats of ghash in great detail, with the tendency to protect the
lawful owner as much as possible. But Islamic law takes a
matter-of-fact view of other abuses when it considers valid the
appointment of a kidi who is not “adl, ‘of good character’, or
the judgment of the kadi if he accepts the evidence of a witness
who is not “ad!, or even the appointment of a k4di by a political
authority which is not legitimate,

2. The central feature that makes Islamic religious law
what it is, that guarantees its unity in all its diversity, is the
assessing of all human acts and relationships, including those
which we call legal, from the point of view of the concepts
obligatory { recornmended [ indifferent /reprehensible/ forbidden.
Law proper has been thoroughly incorporated in the system
of religious duties; those fundamental concepts permeate the
juridical subject-matter as well, Just as in the field of wor-
ship the obligatory and indispensable acts are accompanied by
others which are only recommended, the heirs are recommended
but not obliged to pay the debts of the deceased, and even the
next of kin who has the right to demand retaliation for inten-
tional homicide is recommended to waive it against payment
of the blood-money. It might therefore seem as if it were not
correct to speak of an Islamic law at all, as if the concept of
law did not exist in Islam. The term must indeed be used with
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the proviso that Islamic law is part of a system of religious
duties, blended with non-legal elements. But though it was
incorporated into the system of religious duties, the legal subject-
matter was not completely assimilated, legal relationships were
not completely reduced to and expressed in terms of religious
and ethical duties, the sphere of law retained a technical
character of its own, and juridical reasoning could develop
along its own lines. That the concepts allowed /forbidden and
valid finvalid were to a great extent coextensive, made it
possible for this last pair, together with the kindred concept of
a legal effect, to be fitted into the system. There exists, thus, a
clear distinction between the purely religious sphere and the
sphere of law proper, and we are justified in using the term
Islamic law of the legal subject-matter which, by being incor-
porated into the system of religious duties of Istam, was either
materially or formally, but in any case considerably, modified.
This legal subject-matter became Islamic law not merely by
having considerations of a religious or moral kind introduced
into it, but by the much subtler process of being organized
and systematized as part of the religious duties of the Mus-
lims. There remains a certain contrast between the legal
subject-matter and the principles of its formal organization.
Islamic law is systematic, that is to say, it represents a
coherent body of doctrines. Its several institutions are well put
into relation with one another; the greater part of the law of
contracts and obligations, for instance, is construed by analogy
with the contract of sale. Furthermore, the whole of the law is
permeated by religious and ethical considerations; each insti-
tution, transaction, or obligation is measured by the standards
of religious and moral rules, such as the prohibition of interest,
the prohibition of uncertainty, the concern for the equality of
the two parties, the concern for the just mean or average (mithl).
In theory we can distinguish these.two processes of systema-
tization, in practice they merge into each other. The reason why
the several contracts resemble one another in their structure
. so much is largely to be found in the fact that the same
concern for the same religious and moral principles pervades
them all. The two processes of Islamicizing and systematizing
were concurrent; religious and moral norms and a structural
order were together imposed on the raw material that was to
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become Islamic law. It was the first legal specialists themselves
who created the system of Islamic law; they did not borrow
it from the pre-Islamic sources which provided many of its
material elements.

3. Being a “sacred law’, Islamic law possesses certain hetero-
nomous and irrational features, but only to a limited degree.
Itis heteronomous in so far as two of its official bases, the Koran
and the sunna of the Prophet, are expressions of Allah’s com-
mands. But beside them stands the consensus of the community,
and although this principle, too, is covered by divine authority,?
it represents a transition to an autonomous law; it is also the
decisive instance. It decides the interpretation of Koran and
traditions, and determines which traditions are to be considered
authentic; it even sanctions interpretations of Koranic passages
which are at variance with their obvious meaning.2 But from
the fourth/tenth century onwards, and until the growth of legal
modernism in the present generation, there has been no official
scope tor independent new developments, and what develop-
ment there has been consists, on principle, only of interpretation
and application. A very limited scope remains for the ikhtiyar,
the ‘choice’ of or ‘preference’ for a given opinion, above all in
consideration of the fasdd al-zaman. If, for instance, in a contract
of suretyship for the person, production of the debtor before the
kddi is stipulated, the older Hanafi doctrine holds that produc-
tion in the market-place is sufficient, but the opinion ‘chosen in
the present time’ holds that it is not; this is based on the
doctrineof Zufar (d. 158/775), who, although a prominent disciple
and companion of Abii Hanifa, does not belong to the triad
of the highest authorities of the school (AbhG Hanifa, Abd Y-
suf, and Shaybani). Extreme cases like this are rare; in most
cases ikhtiygr is limited to the elimination of differences of
opinion among earlier authorities, including those of the period
after the ‘closing of the gate of jtikdd’.

The irrational elements in Islamic law are partly of religious-

1 See above, p. 47, on its having found expression in a tradition from the Prophet:
‘my community will never agree on an error’.

3 For instance, the text of sura v. 6 states quite clearly: ‘O you who believe, when
you rise up for worship, wash your faces and your hands up to the elbows, and wipe
over your heads and your feet up to the ankles’; the law nevertheless insists on

washing the feet, and this is harmonized with the text by various means. For
another example, see above, p. 18 1.
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Islamic and partly of pre-Islamic and magical origin. Examples
are the magical formula of zikdr, the Islamic procedure of
lidn, the ancient Arabian kasdma, and the nature and function
of legal evidence in general. Even that great systematizer,
Shifi‘i, often did not succeed in rationalizing these institutions
to his satisfaction. But the legal subject-matter, whatever its
provenance, also.contained rational elements, and, above all,
it was organized, systematized, and completed not by an irra-
tional process of continuous revelation but by the method of
interpretation and application which by its very nature had to
be rational. In this way Islamic law acquired its intellectualist
and scholastic exterior.

It might be thought that the application of religious and
moral norms, which are non-legal, to legal subject-matter
would normally have led to irrational decisions. This, how-
ever, is only rarely the case, and when it happens the Muslim
lawyers are generally conscious of the fact that it is an exception
to the general rules, to analogy. On the contrary, the religious
and moral considerations are an essential part of the systematic
structure of Islamic law. Whereas Islamic law presents itself
as a rational system on the basis of material considerations,
its formal juridical character is little developed. Even the two
formal legal concepts, valid and invalid, are continually pushed
into the background by the Islamic concepts, allowed and
forbidden. The aim of Islamic law is to provide concrete and
material standards, and not to impose formal rules on the play
of contending interests, which is the aim of secular laws. This
leads to the somewhat surprising result that considerations of
good faith, fairness, justice, truth, and so on, play only quite
a subordinate part in the system,

4. It follows from the heteronomous and irrational side of
Islamic law that its rules are valid by virtue of their mere
existence and not because of their rationality. This is particu-
larly obvious in the law of evidence, which is indeed beset with
particular difficulties, but it also occurs elsewhere. If a boy is
mutilated unintentionally on being circumeised, the full blood-
money is to be paid, but only half the blood-money if he dies of
this mutilation; half of the cause of the death is attributed to
the circumcision itself, because this alone may also cause death,
and only half to the mutilation; only this second half creates
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liability because the performance of circumcision, which is in
any case recommended (and according to the Shafii and the
Hanbali school even obligatory), does not in itself create lia-
bility. If the owner of a wall which threatens collapse sells it
after he has been asked to demolish it, and it then collapses
and kills someone, neither the seller nor the buyer is liable: not
the seller because he was not the owner at the time it collapsed,
and not the buyer because he had not been asked to demolish
it. Islamic law allows the loan of real property, and this must
necessarily be gratuitous; on the other hand, the owner is, on
principle, liable for the land-tax, and the fact that he has lent
the property changes nothing in that. It is no concern of the
lawyers that a contract under which the owner would not only
lend his property but remain liable for the land-tax, is im-
possible in practice, as long as they are satisfied that it does not
infringe the rules of the sacred Law. The law of inheritance
is particularly rich in practically impossible cases, which are
discussed in detail.

The heteronomous and irrational side of Islamic law also
called for the observance of the letter rather than of the spirit
and facilitated the vast development and wide rccogmtlon of
legal devices, including legal fictions.

5. The opposite tendency, taking material facts into account,
diverging from the formally correct decision for reasons of
fairness or appropriateness, is not unknown in Islamic law; it
appears in istihs@n (and istislah). But this principle, both in theory
and in its actual application, occupies too subordinate a position
for it to be able to influence positive law to any considerable
degree. However much considerations of fairness and appro-
priateness entered into the decisions of the earliest lawyers, in
the fully developed system the principle of istihsdn (and istislah)
is confined to wvery narrow limits and never supersedes the
recognized rules of the material sources (Koran and sunna),
their recognized interpretations by the early authorities, and
the unavoidable conclusions to be drawn from them; it often
amounts merely to making a choice between the several
opinions held by the ancient authorities, that is to say, tkktiydr.
Occasionally, too, custom is taken into account by istthsdn. (For
examples of istihsdn, see above, pp. 146 n.1, 152, 155, 157,
179, 183.)
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6. Islamic law possessesanimpressive numberoflegal concepts,
both special and generic, but they are, generally speaking,
broad and lacking in positive content; they are derived not
from the concrete realities of legal life but from abstract thought.
This has the consequence that differences between two genera
are often not greater or more essential than those between
several species within the same genus; instead of an antithesis
between two concepts, there are graded transitions from the
central core of one concept to that of another, with correspond-
ing gradations of the legal effects. This way of thinking is
typical of Islamic law. For instance, the finder may use the
found property if he is poor, but not if he is rich; if he is rich,
he is only entitled to make a charitable gift (sadaka) of it; but it
is, nevertheless, not a full sadaka because he is entitled to give
it to his poor parents or children, which he may not do if he
makes a sadaka proper. The term is used in a still wider sense
of the purpose of a wakf, which may be anything not incom-
patible with the tenets of Islam. Another typical example is
provided by the concepts of thing (‘ayn), res in commercio (mal),
substance (rakaba), and usufruct (manfa'a), and by the contracts
of which they may form the object.!

Closely connected with this way of thinking is the casuistical
method, which is indeed one of the most striking features of
traditional Islamic law. Islamic law concentrates not so much
on disengaging the legally relevant elements of each case and
subsuming it under general rules—as on establishing graded
series of cases. The extreme links of two series proceeding from
different concepts can closely approach and even almost co-
incide with each other, and then there is a sudden change in the
legal effect; this is the subject of the doctrine of furik. In parti-
cular, the following uses of casuistical method can be distin-
guished: (1) decisions concerning pre-Islamic or early Islamic
transactions, such as the muzdbana; (2) casuistical treatment as
a literary form, where the underlying rule is implied by the
juxtaposition of parallel and particularly of contrasting cases;
{3) casuistical decision of as many cases as possible, including
purely imaginary ones, in order to cover all possibilities when
their subsumption under general norms proves impossible;

1 Cf. also the several meanings of the terms sahih, mufizan, and tamm (above,
pp. 121, 195. 152).
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(4) decisions of intricate cases which are difficult to decide on
the basis of recognized rules. Some of these are, in fact, prob-
lems which had arisen in practice, but mostly they are questions
designed as exercises in ingenuity and systematic speculation;
some of the fiyal belong to this category.

7. The way in which Islamic law, in various countries and
at various times, reflected, reacted to, and influenced society
has been the object of a number of studies. On the other hand, .
a sociological analysis of its structure has hardly been under-
taken so far, and the elementary remarks which foliow merely
aim at providing a starting-point and showing the appropriate-
ness of this approach to the subject.

One important criterion of the sociology of law is the degree
to which the legal subject-matters are distinguished and differ-
entiated from one another. There is no such distinction in
Islamic law. This is why rules of procedure are invariably
intertwined with rules of substantive law; and rules of consti-
tutional and administrative law are scattered over the most
diverse chapters of the original treatises. Public powers are,
as a rule, reduced to private rights or duties, for instance the
right to give a valid amdn or safe-conduct, the duty to pay the
zakat or alms-tax, or the rights and duties of the persons who
appoint an individual as imam or caliph, and the rights and
duties of this last. This is all the more significant as the Arabic
language possessed an abstract term for ‘authority, dominion,
ruling power’ in the word sultan, a word which came to be
used as a title only from the fourth/tenth century onwards; but
Islamic law did not develop the corresponding legal concept.
For the same reason, the essential institutions of the Islamic
state are construed not as functions of the community of be-
lievers as such, but as duties the fulfilment of which by a
sufficient number of individuals excuses the other individuals
from fulfilling them; in fact, the whole concept of an insti-
tution is missing.
~ In the field of what, in modern terminology, is called penal
law, Islamic law distinguishes between the rights of Allah and
the rights of humans, and only the rights of Allah entail a penal
sanction in the proper meaning of the term. Even here, in the
centre of penal law, the idea of a claim on the part of Allah
predominates, just as if it were a claim on the part of 2 human
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plaintiff. The lack of an office of public prosecutions is, in part,
supplied by the fisba, the office of the mubtasib, but it is signi-
ficant that the very term mufitasib denctes a person who seeks
to gain religious merit by his zeal for the sacred Law. The
second great division of what we should call penal law belongs
to the category of ‘redress of torts’, a category straddling civil
and penal law which Islamic law has retained from the law of
pre-Islamic Arabia, where it was an archaic but by no means
unique phenomenon (cf. above, pp. 6, 148, 160, 177 £.). Already
the law of pre-Islamic Arabia had placed the emphasis on the
civil side, and the same holds true of Islamic law.! Here the
concept of criminal guilt hardly exists, and apart from the
religious expiation of the kgffara and, particularly, the ‘ukiiba
of the Malikis, there is no fixed penalty for any infringement
of the rights of a human or the inviolability of his person and
property, only the exact reparation of the damage caused;
monetary fines are unknown. Also the execution of the judg-
ment in this sphere is, in principle, a matter for the party in
whose favour it is given. These two great divisions of what, in
modern terminology, would be the penal law of Islam, corre-
spond closely to the two sources from which the sociology of
law derives all penal law.

Covering hoth fields there is the ta"zir; the £ddi may punish
at his discretion any act which in his opinion calls for punish-
ment, whether it infringes the rights of Allah or the rights of
humans. The ta’zir belongs therefore to penal law proper, but
even here Islamic law has not envisaged the imposition of fines.
Sociologically speaking, the la'zir stands by itself, and it has
also a separate history. It belongs neither to ancient Arabian
customary law which was ratified by Islam, nor to Islamic
legislation which appeared in the Koran and in the traditions
from the Prophet. It was the first Muslim £ddis in the Umayyad
period who found themselves called upon to punish, at their
discretion, all kinds of acts which threatened the peaceful exist-
ence of the new Islamic society which was coming into being.
The penal sanctions which had been imposed by the caliphs
of Medina in the first half of the first century of Islam had
served the same purpose; as far as they survived as recognized

1 Islamic law distinguishes, however, between civil liability for a tort and civil
liability arising from a breach of contract.
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rules, they were incorporated in the Islamic legislation; as
far as this was not the case they, too, had to be interpreted
as ¢azir by the theory of Islamic law. Ta'zir, being an extension
of the original sphere of penal law proper, filled a need that
was felt in practice, and this need made itself felt sufficiently
early for the first specialists of Islamic religious law to incor-
porate it in its official doctrine. But the needs of Islamic society
did not stop there, and further extensions of penal law, and the
creation of agencies which were to apply them, such as the
hisha and the nazar fil-mazilim, became inevitable. At the time,
however, when the specialists of Islamic law had to take notice
of them, the outlines of the system had already been firmly laid
down, and this is why strict theory could admit them, as it were,
only on sufferance. Still later developments, such as the Otto-
man kdnin-names, were completely ignored by the theory. The
sociological character of this portion of the reality of penal law
in Islam has remained constant, although its place in the official
theory of Islamic law is not uniform.

8. The sociology of law shows that there are two methods by
which legal subject-matter is brought into a system, the analy-
tical and the analogical method. Islamic law represents this
latter type of systematizing in great purity. The existence of
well-developed legal concepts is not typical of the first method,
neither is the existence of a casuistical method typical of the
second. But both the nature of the Islamic legal concepts and
the nature of its casuistical method show that Islamic legal
thought proceeds by parataxis and association. Above all, the
method of kiyds, one of the four ‘roots’ or principles of Islamic
law, is purely analogical. Al these features are manifesta-
tions of a typical way of thinking which pervades the whole of
Islamic law.

As regards the formal character of positive law, the sociology
of law contrasts two extreme cases. One is that of an objective
law which guarantees the subjective rights of individuals; such
a law is, in the last resort, the sum total of the personal privileges
of all individuals. The opposite case is that of a law which
reduces itself to administration, which is the sum total of
particular commands. Islamic law belongs to the first type, and
this agrees with what the examination of the structure of
Islamic ‘public’ law has shown. A typical feature which results
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from all this is the private and individualistic character of
Islamic law. However prominent a place a programme of social
reform and of improving the position of the socially weak
occupied in the Koran, Islamic law, in its technical structure,
is thoroughly individualistic. This shows itself, for instance, in
the structure of the law of inheritance (as opposed to the social
effect of its rules), where each heir becomes immediately the
owner of his individual portion, or even in the institution of
wakf, the social effects of which have been very considerable,
but which, in its technical function, is strictly individualistic, in
so far as the provisions laid down by the founder have the force
of law. In Islamic law, as in other laws, we must distinguish
between the social intentions of the legislator and the socio-
logical character of his law.

9. Islamic law represents an extreme case of a ‘jurists’ law’;
it was created and further developed by private specialists, a
phenomenon well known to the sociology of law. There are
certain parallels between the functions of these specialists in
Islamic and in Roman law, but the differences are more im-
portant. In Roman law it was the growing importance of
commercial life which called for the creation of corresponding
legal forms; in Islamic law it was the religious zeal of a growing
number of Muslims which demanded the application of religious
norms to all problems of behaviour. The formation of Islamic
law took place neither under the impetus of the needs of practice,
nor under that of juridical technique, but under that of reli-
gious and ethical ideas. If the Roman jurists were to be useful
to their clients, they had to try to predict the probable reactions
of the magistrates and judges to each transaction; if the earliest
Islamic lawyers (and if we are entitled to speak of an Islamic
law, we are entitlgd to cail the specialists in it lawyers) were to
fulfil their religious duty as they saw it, they had to search
their consciences in order to know what good Muslims were
allowed or forbidden to do, which acts of the administration
they ought to accept or to reject, which institutions of the cus-
tomary practice they were entitled to use and which they ought
to avoid. At the very time that Islamic Jaw came into existence,
its perpetual problem, that of the contrast between theory and
practice, was already posed. That this contrast was not fortui-
tous is shown both by historical and by sociological analysis.
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The way in which Islamic law reacted to practice is well
illustrated by the phiyal. The hiyal offer an instructive example
of what, according to the sociology of law, is one of the two
primary sources of law, the ‘concerted action of interested
parties’. This action leads to ‘typical agreements’, which are
the fiiyal. In concluding their agreements, the interested parties
calculate to a nicety the chances of their receiving ‘legal
sanction’ by the kddi, and they adapt their formal engagements
to ‘calculated risks’. The formal engagements do:not exist for
their own sake, they are concluded for an ulterior purpose.
The accretions to the law which were brought about by the
concerted action of interested parties existed, to begin with,
‘outside the law’; the guaranty.of legal sanction which the
official administration of justice conld provide was not sufficient
to assure the effectiveness of their agredments; they required
an additional guaranty, and this was provided by ‘convention’.

Thehiyalform only part of the customary commerciallaw which
developed, beside the ideal law of strict theory, in the Islamic
countries of the Middle Ages. Because Islamic law is a jurists’
law, legal science is amply documented, whereas the realities
of legal life are much less known and must be laboriously re-
constructed from occasional evidence. It was the ‘learned
jurists’, the specialists in Islamic law, themselves, who by their
‘creative imagination’ not only invented the more complicated
kival for their customers, the merchants, but reconciled the
existing customary law with the official administration of
justice by the kddi. One result of their activity is the Maliki
‘amal; another exists in the works on skurii¢ and kindred subjects.
The concept of ‘precaution’ dominates the literature of Aiyal
and shurit, as it had dominated the activity of the earliest
specialists in ‘Islamic law. These three manifestations of legal
life in Islam have little in common from the Muslim doctrinal
point of view; but sociological analysis shows their inherent
parallelism.

10. Islamic law provides the unique phenomenon of legal
science and not the state playing the part of a legislator, of
scholarly handbooks having the force of law (to the extent to
which Islamic law was applied in practice). This depended on
two conditions: that legal science guaranteed its own stability
and continuity, and that the place of the state was taken by
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another authority, high enough to impose itself on both the
government and the governed. The first condition was met by
the doctrine of consensus which led to a cumulative elimination
of differences of opinion; what differences could not be elimi-
nated were made innocuous by the mutual recognition of the
several schools of law as equally orthodox. The second condi-
tion was met by the fact that Islamic law claimed to be based
on divine authority. This claim was reinforced by the pro-
gressive reduction of the human element of personal opinion,
until only the mechanical method of reasoning by analogy
remained, and even the use of this method was put out of reach
of the later generations by the doctrine of the ‘closing of the
gate of independent reasoning ({jtikdd)’. The traditionalism of
Islamic law, which is perhaps its most essential feature, is
typical of a “sacred law’,




CHRONOLOGICAL TABLE

(The first of two, where combined numbers are given, refers to the Islamic,
and the second to the Christian era} -

AD, 622. Ermgratmn {hijra) of Muhammad, the Prophet, from Mccca to
Mcedina; beginning of the Islamic era.

A.D. 632. Death of Muhammad.
9f632-40/661. The caliphs of Medina: Abii Bakr, ‘Umar, "Uthman, "Ali.
41/661—-132/750. The dynasty of the Umayyads.
65/685-86/705. The Umayyad caliph *Abd al-Malik,
95/713 or 96/715. Dreath of Ibrdhim al-Nakha'i of Kufa; in the same and in
the following decade: deaths of the ‘seven lawyers of Medina'.
114/752 or 115/753. Death of “Ata’ of Mecca.
120/758. Death of Hammad ibn Abi Sulaymin of Kufa.
122/740. Death of Zayd ibn ‘All, alleged author of a compilation of
legal traditions.
124/742. Death of Zuhri of Hijaz.
132/750. Overthrow of the Umayyads, beginning of the dynasty of the
*Abbasids,
138/756. Foundation of an Umayyad principality (later caliphate) in
Spain,
139/756. Murder of Ibn al-Mukaffa®, a Secretary of State.
148/765. Death of Ibn Abi Layla, kddi of Kufa,
150/96%. Death of Abli Hanifa of Kufa,
157/774. Death of Awza'l of Syria.
161/778. Death of Sufydn Thawri of Kufa.
170{786—193/80g. The "Abbasid caliph Hirdn al-Rashid.
179/795. Death of Malik of Medina.
182798, Death of Abi Yasuf, Chiel Kadi, Iragian.
18g/8o5. Death of Shaybini, Iragian; the Hanafi school established.
204/820. Death of Shafi'i,
240{854. Death of Sahnin, a follower of Malik; the Maliki school
established.
240/854. Death of Abii Thawr, founder of a school of law.
241/855. Death of Ibn Hanbal, Traditionist; beginnings of the Hanbali
school.
264/878. Death of Muzani, a disciple of Shafi'i; the Shafi'i school
established.
270/884. Death of Diwiid ibn Khalaf, founder of the Zahiri achool.
297/910. Foundation of the Fatimid caliphate.
310/923. Death of Tabari, founder of a school of law. Gradual “Closing
of the Gate of Ltihad’.
321/933. Death of Tahawi, a Hanafischolar.
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¢. 447/1055-541/1146. The movement of the Almoravids in north-west
Africa and Spain.

456/1065. Death of Ibn Hazm, a Zahiri scholar.

524{/1130. Death of Ibn Tamart, founder of the movementof the Almohads.
558/1163-580/1186. The Almohad ruler Abi Ya'kiib Yiisuf.

620/1223. Death of Muwaffak al-Din Ibn Kudama, author of an authori-

tative Hanbali handbook.
¢. 700{1300, Survival of the four remaining *orthodox’ schools of law

728/1328. Death of Ibn Taymiyya, a Hanbali scholar.

751/1350. Death of Ibn Kayyim al-Jawziyya, a disciple of Ibn Taymiyya.

767/1365. Death of Khalil ibn Ishak, author of an authoritative Maliki

handbook.
1451-81. The Ottoman suftan Mehemmed 11.
1481-1512, The Ottoman sultan Bayezid 1I.
1512~20. The Ottoman sultan Selim I.
1520-60. The Ottoman sultan Siileyman 1.
052/1545-082/1574. Abul-Su‘iid, Grand Mufti (Shaykh al-Islam).

956/1549. Death of Ibrahim al-Halabi, author of an authoritative Hanafi

handbook.

975/156%. Death of Ibn Hajar, author of an authoritative Shifi'i handbook.
1006/1506. Death of Ramli, author of an authoritative Shafi'l handbook.
1685-1707. The Mogul emperor Awrangzib “Alamglr; compilation of the

Fatdwd al-* Alamgiriyva (HanalT).
1772. The East India Company assumes sovereign rights; starting-
point of Anglo-Muharmmadan law,
1200/{1986, Beginning of the agitation of “Uthmin ibn Fidi (Fodio), foun-
der of the Fulini movement,
1201/178%. Death of Muhammad ibn "Abd al-Wahh3b, religious founder of
the Wahhibi movement,
1808-35. The Ottoman sultan Mahmiid II; start of the reform movement
in the Ottoman Empire.
1830. French conquest of Algeria; starting-point of the Droit musulman
. algérien.
1839-61. The Ottoman sultan "Abdiilmejid ; the Khaj-i sherif of Giilhane
(1839); legislation of the Tanzimd:.
1875. Codification of the Hanafi law of family and inheritance by
Kadri Pasha in Egypt.
1874. The Mgells (Ottoman Civil Code) promulgated.
1Bgg. Avent-projet of a Civil and Commercial Code (Code Santitlana) in
Tunisia.
1916, Avant-projet de code du droit musulman algérien (Code Morand) in
Algeria.
1917. Ottoman Law of Family Rights.
1920. Beginning of the modernist legidative movement in Egypt;
. numerous acts until 1g55.
1926. Abolition of Islamic law in Turkey,
1926-38. Modernist legislation in Iran.
1937 Shariat Act in British India.
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1939. Dissolution of Muslim Marriages Act in British India.

1951. Jordanian Law of Family Rights.

1953. Syrian Law of Personal Status,

1956. Modernist Legislation in Tunisia; Tunisian Code of statut
personnel and inheritance.

1957-8. The Mudzwenvana (Code of statut personnel and inheritance) in

Morocco.

1959. Iragian Law of Personal Status.

1961. Muslim Family Law Ordinance in Pakistan.
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