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2. The making of
intellectual property law

The appearance of intellectual property has been largely tackled in terms
of an exploration of the emergence of its particular, distinctive categories
and subject matter. As a subject of history, the most studied category has
been copyright. Though not necessarily claiming the story of copyright
as somehow representative of the history of all intellectual property laws,
copyright historians have suggested a model of truth about intellectual
property laws and a method of historical inquiry in general, directing
historians towards discovering the origins of the relevant laws.

What the origins of copyright have been taken to be has differed,
reflecting diverse disciplinary approaches and interests. Publishers and
booksellers put forward a version,! legal historians have presented an
account,” literary theorists have offered another version,® different from
the Marxist perspective* that, in turn, differs from the ‘postmodern’
perspective.’

In an overview of such histories, Kathy Bowrey notes how many of
these histories fail to engage meaningfully with each other.® Bowrey’s
point is to highlight the striking reluctance in generating inter-disciplinary
conversations.

History shows that our understanding of copyright develops out of the
interaction of a number of perspectives, even though few writers seem prepared
to acknowledge this. At first each discipline wanted to pursue their own defini-
tion of the subject. Later on definitions were built in reaction to those earlier
territorial claims. The argument was over deciding what the legitimate interests
and concerns of copyright are and who is authorised to speak for them. There was
an unwillingness to make space for the diversity of experiences and interests
involved with copyright.’

What Bowrey advocates is a cross disciplinary approach to understand-
ing copyright and its significance within legal relations of power.® Her
point about the difficulty of achieving such a perspective is indicative of
how the borders of copyright and more generally intellectual property law
are patrolled. Under such circumstances knowledge about how copyright
is constituted is limited. This helps guarantee the authority of the legal
voice to speak about copyright through the language of law, leaving the
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other narratives as partial and contingent to accessing the domain of legal
discourse.’ In this sense, there is also a tendency to ignore political and
social contexts and the effects of these in shaping the law. The histories tend
to remain abstract rather than situated in historical epochs. What is at stake
here is the fluidity of disciplinary exchange and the recognition of diverging
historical accounts according to different sources, agendas and points of
view. Further, the legal narrative of intellectual property’s history assumes
access and legal competence to understand and reproduce this discourse.!”
This secures the legitimacy of the discourse to distribute an ‘authentic’
meaning and thus perpetuate the ways in which debates about intellectual
property are able to engage with new (and differing) subject matter.

HISTORICAL INFLUENCE

Few histories speak to the space that now constitutes intellectual property
by extending analyses through a particular history of copyright to intellec-
tual property law as a whole. One notable exception is Brad Sherman and
Lionel Bently’s work The Making of Modern Intellectual Property.'! This
book addresses the imbalance in histories of copyright, patents, designs
and trademarks in order to explain how the whole legal field of intellectual
property has been constructed.

What is different in this appreciation of the history of intellectual
property is that the writers locate the production of the category of
‘intellectual property’ with jurisprudential concerns about the making of
‘modern’ laws. By modern law Sherman and Bently refer specifically to
the form of the law, namely its abstract and «historical representation in
legislation, spoken through the language and logic of political economy
and utilitarianism.!? They reject the view that an understanding of intel-
lectual property can be derived from a concern for the origins of particular
laws that are now recognised and encompassed by the rubric ‘intellectual
property law’. In suggesting that the domestic and specialist considerations
of intellectual property, such as a history of copyright, do not explain its
genesis, their analysis leads to an argument that it is the struggles of making
‘modern law’ that has significantly contributed to the evolution of the
category in law that came to be termed ‘intellectual property’.!?

Sherman and Bently begin their history by noting the distinction between
pre-modern intellectual property law and modern intellectual property law.
The distinction, which they are the first to admit is ‘somewhat artificial’,'
is nevertheless a useful way for considering the differences in identifying
what we now understand as intellectual property law. For example, they
note that the period around the 1850s marks the historical moment when
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intellectual property law, with its relatively bounded figure and specific
categories including internal logic and language, emerged. Prior to this
period, intellectual property law was haphazard and incomplete. Far from
being readily determined and uniform, the development of intellectual
property law as a distinct category of law has been slowly developed over
a period of time, namely as law came to grapple with a series of issues that
threatened its coherence. For until the 1850s there was no discernable law
of copyright, patents or designs: the subcategories now recognised under
the general axiom of intellectual property. Instead, prior to this period,
there was an agreement that ‘law granted property rights in mental labour,
although the nature of this legal category was itself uncertain.’'® Thus prior
to the 1850s there was no clear or discernable way of managing intellec-
tual property law. The pre-modern was subject specific and reactive as it
tended to respond to particular problems when they were presented. The
literary property debates in the eighteenth and nineteenth centuries are an
example on point. In comparison what characterises modern intellectual
property law from the 1850s is that it is more abstract and forward looking.
Importantly the focus of the law was shifted away from measuring the
labour embodied in the subject matter to concentrate more on the object
produced by the subject matter.

Sherman and Bently’s approach is to cut through the social and cultural
histories of copyright, patents and designs to locate the struggles with
which law was intrinsically engaged. For example, they suggest that what
the eighteenth century contest over literary property really demonstrated
was laws inability to determine effectively the metaphysical dimensions of
intangible property (for instance how to designate the boundaries for the
property).'® Whilst relatively unsurprising, as this specific problem was not
to be solved easily, it became a constant point of legal consideration and
contestation throughout the eighteenth and nineteenth centuries. The crisis
this created, in understanding the order and function of copyright law, was
handled by shifting the sphere of legal concern away from its internal dis-
order, to the more general meaning and concerns of intellectual property
law.!” Thus in the late nineteenth century intellectual property law started
to take on a new and recognisable shape closer to that which we currently
understand, where the main concern settled on defining the object of legal
protection. In this sense law was able to shift its gaze from the problem
of determining the metaphysical dimensions of intangible property (for
example, what was an original work), and focus instead on the object or
commodity. For example discussing the original in terms of what is worth
copying is worth protecting.'

Through moderating the perspective, the problem of determining the
metaphysical dimensions of intangible property appeared resolved. The
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shift of the gaze also meant that the internal logic of copyright law was
withdrawn from view. This left within the body of the law incremental
disputes about the object of legal protection. Whilst the question of
determining the foundational basis of the law was sidestepped, the issue
of defining the protected intangible property in copyright still persisted.
Moreover, struggles to identify and measure knowledge through a prism
of mental labour still troubles intellectual property law today. However
such problems, if noticed at all, are attributed to unusually challenging
facts and circumstance, rather than generated through the legal processes
of definition inherent to the law."”

It is significant that the framing of intellectual property law often
excludes consideration of its own historical contingency.” Of specific
importance to this process are the narratives that intellectual property
law has produced of its own history. For instance, the preoccupation with
narratives that locate the emergence of copyright with the 1710 Statute of
Anne or patents with the 1624 Statute of Monopolies present intellectual
property law as an increasingly coherent and stable body of law derived
from Statutes.?! The cost of such narratives is the marginalisation of discus-
sion about the complexity in the emergence of the concept of intellectual
property law. Intellectual property laws are (only) presented as unsettled
and complex in the historical past. Those problems are ‘resolved’ through
time via various key reforms. Thus current laws are largely ahistorical in
the sense that they only contextualise the past in order to show problems
having been overcome. The face with which such laws front the future is
comparatively featureless and capable.

The difficulties in granting property rights in mental labour were
central to the development of a body of law named intellectual property.
It is significant that as the eighteenth century became marked with new
concerns, economic and industrial, these were also integral to the chang-
ing form of law; from subject specific law to a general ‘body’ of law
replete with coherent and universal categories of assessment. What such
a change achieved was to shift the attention away from the problems that
threatened the coherence and universality of the law. This is not to say
that with a shift in the focus such a problem disappeared, for indeed on
closer examination intellectual property law is still characterised by how
it reconciles and rearticulates proprietary rights in creative endeavour.
In this way intellectual property still maintains the primary difficulties
that marked its ‘premodern’ form. Thus the most profound and certainly
lingering issues for intellectual property law revolve around the problem
of understanding the metaphysical dimensions that constitute intangible

property.
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THE LITERARY PROPERTY DEBATES

The English literary property debates of the eighteenth century are
important because they provide contextualisation for the initial struggles
with which the law was externally and internally engaged.?> Not only do
they illustrate difficulties that are still paramount to intellectual property
law, but also reveal how, in a variety of ways, law sought to resolve these
complexities. Inevitably individuals (jurists and advocates) also played
significant roles in directing the path that the law could take in response
to such difficulties. The literary property debates provide a space for con-
sidering not only how the law responded to the challenge of metaphysical
property, but also that the arguments by proponents, opponents, jurists
and others influenced the shape the law took. In these early debates
it is possible to discern arguments that attempt to grapple with, and
understand, intangible property. These arguments inevitably expose the
struggles as being within the law itself. Sherman and Bently’s point is
that far from only happening within literary property and copyright, the
struggle that law was intrinsically engaged also extended into other areas
that would later be grouped under the axiom, intellectual property.

Thus the literary property debates provide a focal point where the
concept of intangible property was thrashed out and as such predominately
included devising a method for appreciating the nature of intangible
property. Within these arguments for literary property the notion of
property rights in mental labour was at the forefront of the debate.
As discussed in reference to Locke earlier, the arguments also exposed
how notions of ‘property’ were translated into the debates and how the
natural right through an individual’s labour was adapted, developed and
justified.?> What the literary debates also signal is how a corresponding key
process for the law was in identifying what the limits and boundaries of the
intangible subject matter could be.

At first instance, the struggle for the law began as one of identification.

In terms of identifying intangible property, there were three key points,
raised by opponents and supporters alike, that highlighted the difficulty
for the law in recognising intangible property. The first involved the
circumstances in which such property could be legitimately ‘acquired’; the
second involved the problem of identifying mental labour in literary prop-
erty; and the third concerned the ‘economic and cultural consequences of
recognizing a perpetual textual monopoly.’*

Inevitably, arguments for perpetual common law rights in intangible
property raised the question of how title in property arises. At this period
in time, and as I discussed in the previous chapter, property was commonly
conceived in political theory as being acquired through first occupancy.?
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However, as intellectual ideas could not be ‘occupied’ in the same sense
as land, it therefore followed that intellectual ideas could not be seen as
property. One jurist, Justice Yates, who constantly argued against the
common law right, highlighted the difficulty with equating property rights
with ideas. As he noted ‘[t]he occupancy of a thought would be a new kind
of occupancy indeed’ for an object of property ‘must be capable of distinct
and separate possession.’” For an example of the difficulty in grasping
a property right in an intangible form, consider the following argument
made by Justice Yates in the case Millar v Taylor (1769).

But the property here claimed is all ideal; a set of ideas which have no bounds or
marks whatever, nothing that is capable of a visible possession, nothing that can
sustain any one of the qualities or incidents of property. Their whole existence is
in the mind alone; incapable of any other modes of acquisition or enjoyment,
than by mental possession or apprehension; safe and invulnerable, from their
own immateriality: no trespass can reach them; no tort affect them; no fraud
or violence diminish or damage them. Yet these are the phantoms which the
Author would grasp and confine to himself: and these are what the defendant is
charged with having robbed the plaintiff of.?

In response to this kind of reasoning and fearing that it would undermine
the common law right, the Stationers?® and their supporters, all keen to see
perpetual common law rights in intangible property as it guaranteed their
monopoly, argued that a different concept of property was required; one
that was ‘appropriate for the case at hand.’”

As an alternative position, the Stationers, who had Blackstone as their
counsel, presented the case that there was property in mental labour based
on Locke’s Two Treatises of Government in which the natural rights thesis
functioned as the (familiar) marker of property. As already discussed, this
was a strategic and selective reading of Locke.*® While Locke was a sup-
porter of an author’s literary property, he was not concerned with defining
what itis that an author ‘owns’ and justifying that as a ‘right’. Nevertheless,
those who favoured perpetual common law literary property focused on
labour as the source of the property right.*! To enhance the legitimacy of
this position they argued that it was the style and sentiment of the author
which ‘occupied’ the text.

At this stage it is worth noting that the difficulty in conceiving the nature
of the property right was not unique to the literary debates and to the for-
mation of copyright.’? It would however be dangerous to generalise this
problem as occurring throughout all regimes currently grouped under the
axiom of intellectual property. What makes the problem worth comment-
ing upon is that while other areas of intellectual property did not have
the same crisis in defining the property right as copyright did, the shift to
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understanding the property as a right in labour subsequently influenced
the other regimes that were to come to be grouped as laws of intellectual
property. For copyright, at least, the dilemma in defining the property right
for literary property was (partially) resolved with the increasing reliance
upon possessive individualism.*

Certainly a primary element that emerged from the literary property
debates was this reliance upon an individual’s labour as denoting a property
right. There were those who argued for and against such positions. Indeed
Yates J saw that the right was more of a personal right than a property right.
As Mark Rose recounts, Yates ‘insisted on maintaining the distinction
between a personal right and an object of property. He did not deny that
a personal right might be incorporeal but he did deny that anything incor-
poreal could be treated as property, in the same sense as a house or land.”*
To countenance such opposition, proponents for the common law right,
advocated that the property was neither in the physical books nor the ideas
expressed, but actually ‘something else entirely, that consisted of style and
sentiment.” Thus the argument circled back to identifying the intangible
dimensions of the subject matter. This moved the law in a direction where
identification of the intangible became central to ascertaining the right.

That the intangible domain was not marked by boundaries in the same
manner as physical objects, led the early jurists to compare the right in
literary property to that of patents. In this sense measuring the obvious
tangibility of property in one area of law to the perceived intangibility of
that which makes a literary work. In Tonson v Collins (1760) Blackstone J,
argued that ‘one essential requisite of every subject of property was that it
must be a thing of value™® and that for literary property the thing of value
was ‘sentiment’. Influenced by Yates’ J dissenting position that there was
no distinction between copyright and patents, Blackstone moved his dis-
cussion to the subject of property where, evoking the earlier differentiation
between literary and mechanical invention by another jurist, he stated that
‘where two engines might resemble each other, they could never be identical
because materials and workmanship must differ. But every duplicate of a
literary text was the same text because its essence was immaterial.”’” Herein
lay the development that was to affect significantly the shape the law took
— pushing the law to focus on the object produced by the intangible subject
matter and defining copyright in terms of its points of differentiation to
patents.

These questions about the nature of property were philosophical in the
sense that they were about justifying the origin of the right. However,
in practice only a partial explanation of the nature of the property was
provided. This was because it was difficult in practice to identify the
boundary to such a right. This problem was played out in questions over
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the derivative works such as translations and abridgements. If the text was
not identical — was it an infringement of the owner’s right? As well as this,
and because of disagreements over the appropriate justification argument
to apply, the legal questions focused relationally on the problems that law
was likely to have in identifying the existence of such property rights, rather
than establishing the boundary. Traditionally, property was seen to demar-
cate definitively a zone of exclusion, at which point it became necessary to
show that with a concept of intangible property there was something that
was ‘capable of being visibly and distinctly enjoyed.’*® Thus, the challenge
was to provide certain markers that would enable literary property to be
identified and distinguished thereby making the zone of exclusion clear.
It is hard to say how and when precisely this issue was resolved, however
it was consistently argued in terms of literary property, that the words in
print provided the marker necessary to identify property.* As Rose notes
‘[d]ressed in language, the writer’s ideas became a property that could be
conveyed from owner to owner.’*

Whilst the initial decision by the King’s Bench in Donaldson v Becket
(1774) found for an author’s common law right in property, the reversal of
the decision by the House of Lords, declaring that copyright was a limited
term right, highlighted that the answer to the question of literary property
was far from clear.*! As the case presented a failure to endorse any particular
foundation for the literary property right it also highlights the indetermi-
nacy of the law in this area. In the following decades, owing to the lack of
clarity in determining property in mental labour, the law was developed and
interpreted by competing demands. This indeterminacy was what made law
subject specific. Interestingly, the objections to a perpetual literary property
right raised in Donaldson v Becket (1774) laid the foundations for a shift to
a different kind of analysis of intangible property rights.

THE MAKING OF MODERN LAW

As well as foundational issues about the origin and boundaries of the
‘right’, it was also argued, from analysis following Donaldson v Becket
(1774), that literary property could not be considered as ‘property’ proper
because no harm could be made against the owner in the taking of the
property. That is, the nature of the intangible property meant that the
harm to the owner through taking the property was difficult to measure
and identify. This point was persuasively argued against by highlighting
the future financial benefits that the owner would not be able to share.
Economic concerns thus became an adequate means for measuring and
identifying the loss of this unique form of property. Hence translation,
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abridgements and other derivative markets slowly came within the purview
of protection to justify this extension of the private right. The following
line of reasoning was established: that inadequate legal protection of the
economic value of the work would provide little incentive to produce. That
this argument relied upon the importance of economics is significant; for
the argument is only possible in a period where the liberal democratic form
of an economy was beginning to have its own status and regimes of logic.*
In a parallel development the law became an integral vehicle for uphold-
ing that logic.** Being deprived of the potential rewards from an economic
realm was how the harm against the owner was to be understood in regards
to this new form of property relationship. The development in intellectual
property law of an integral relationship between property and economics
has been dynamic and, as will be considered in more depth at a later stage
of this work, significant: specifically in the way in which modern intellec-
tual property law approaches and evaluates an object for protection.*

A further problem, after these considerations about identifying the
property relation in intangibles, was how to describe the subject matter in
law itself. Such a problem existed for literary property, patents and design
and arose because it was the intangible dimension — not the product (for
instance the book) that was supposedly protected in the law. Specifically,
when describing intangible property, law spoke of the intangible in
dynamic terms, as something that required action through the function of
mental labour.¥ However when it came to dealing with the product, the
law was unable to represent it in a way that reflected the process of intel-
lectual and metaphysical origin. The ‘law lacked the language with which
to reproduce the nature of the intangible.’* This was a difficulty in phrasing
the difference between the ‘creation’ or intellectual labour and the shaping
of that labour into a tangible product.?’

To this end, the identity of the abstract object became known to the law
through the physical object that was produced. Peter Drahos explains the
necessity of the transition, where ‘[a]t some point before property rights
attach to the abstract object, the various regimes require(d) some kind of
corporealisation of the abstract object.”® Inevitably, the product which
could be named and identified, became the object of intellectual property
law. For copyright this meant the artistic work or book; for patents, the
invention; and, for design, the tangible reproduction (through documenta-
tion) of the design. This logic, coupled with economic discourse, further
justified an expansion of literary property-like subject matter to include a
very diverse array of cultural/industrial objects.*

If exclusive possession was to be granted to a product of intellectual
labour, it thus became necessary to establish a means of identifying a repro-
duction of that product. In this sense, for a property right to be granted, the
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intangible had to be reproducible: for the copy would generate an infringed
right in the original property. In addition, the property had to be identifiable,
insofar as it was possible to identify to what extent it had been reproduced.
Thus the law took on a further change when it recognised that the object
of intellectual property law could be infringed beyond the immediate form
expressed. To this end, legal protection was extended to non-identical copies
of the expression. In order to highlight this point, it is useful to consider the
case of translation, which provides an example of how important it was to
identify a work in order to further identify a copy or an infringement.

In An Unhurried View of Copyright, Benjamin Kaplan explains that the
first substantial question to arise under the Statute of Anne (1710) was
that of alleged infringement by translation.’® In 1720, Dr Thomas Burnett
brought an action against the translator of his Latin work, Archaeologaie
Philosophicae. The defendant argued that the translation was in fact a
‘different book™! and therefore the translator was the author of the ‘new’
book. In this sense, because the translator had put the book into another
form, the defendant argued that it was not the same as reprinting because
it required the ‘translator to bestow his care and pains upon it’.5 The judge
appeared to accept this reasoning from the defendant, that, if the transla-
tion was a work of authorship (and importantly mental labour), at the same
time it could therefore not be a copy. The issue of identifying a copy and
identifying authorship recurred throughout this period as the law sought
to establish means of identifying infringement. Other key cases that sought
to clarify this issue involved maps, abridgements and histories.* However,
the issue of copying was resolved by not looking at what had been raken,
but what he/she had added to make it a work distinct from the copy.>

As Kaplan highlights through these early cases, the eighteenth century
law was caught in judgments of identity. The subject specific nature of these
meant that identification of the subject matter became necessarily linked
with a concern for aesthetics. In this sense, aesthetic judgments in the form
of identifying whether or not a work was infringed relied upon judicial
interpretation, as there was no singular underlying principle of the law
that could determine an infringement. What this shows is that the direc-
tion that the law took was in fact in response to all the underlying issues
whose genesis resided in the identification of metaphysical dimensions of
intangible property.

FROM COPYRIGHT TO DESIGN

Despite these considerable challenges, and the multiple efforts within
copyright law aimed at their resolution, it is actually design law, codified
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as a particular category within an intellectual property framework, that
produced the first significant transition for intellectual property law.>> Of
importance are the reforms in design legislation that occurred between
1839-1843.5 Developed in conjunction with design legislation, there
were two elements that had a significant effect upon the production
of intellectual property law generally. The first concerns the introduc-
tion of a system of registration, known as the Designs Register. The
second involves a shift in the way in which law concerned itself with
the ‘aesthetics of law’” whereby law itself became interested in the future
shape that it was was to take.’’ This attention to the aesthetics of law was
specifically demonstrated in the organisational mechanism employed by
law to move from subject specific analysis to more abstract formation.
Thus the abstraction of legal categories influenced the way in which
problems were to be resolved, categories organised and boundaries
patrolled.®

With the challenge to British design from other trading nations, a variety
of initiatives were developed specifically to improve the state of British
design. Of these, the Designs Registration Act (1839), one of two acts®
aimed to extend the scope of current design protection through the process
of registration. Through the Act, the length of time offered for protection
for designs was extended. This was premised on the prerequisite that the
design was registered.

The introduction of a process of registration is an important moment
in the history of intellectual property law. For registration effectively
enabled the centralisation of particular forms of knowledge by recording
the characteristics of the (protectable) product. This meant that the law
was increasingly able to rely on institutionalised characteristics and avoid
subject specific judgments. Culturally specific modes of identification
were normalised as the key characteristics required for registration — and
obviously anything that fell outside these markers did not qualify for
registration and consequent protection.

A primary feature of the registration system, as was developed for
designs, was that it regulated and managed specific information. The
Register became the institution for accumulating, monitoring and distrib-
uting information about the various forms that mental labour could take.
Moreover, the process of registration intrinsically established a means of
producing proof about the nature of a design. For example, if an image
was registered as a design, it could not later be claimed that it was instead
a patent.® In addition the burden of proof fell to the creator rather than
the law to establish what protection it deserved. Essentially, the system of
registration facilitated a way of categorising and cataloguing the product
of intellectual labour, the work itself.
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The role of registration in controlling certain kinds of information
was central to the development of the categories of intellectual property
law. Further, through the development of this system of recording and
documenting knowledge, bureaucratic power took on a new dimension.
Importantly this was because the system of registration became ‘publicly’
controlled (through government) rather than privately regulated as had
been the case through specific entities such as guilds.

Publicly controlled knowledge (through registries and archives for
example) is an intrinsic mechanism of government.®® The changes in
categorising and regulating specific knowledges also occurred at a time
when bureaucratic power in the form of modern European governance
was consolidating itself.? It is not a coincidence that in the same period
that this form of governance begins to take on its contemporary shape
that intellectual property law also begins to take its current form. Both
develop parallel systems of understanding and conceptualising the power
of knowledge and the importance of developing programmes that monitor
its progress. For intellectual property law this was achieved through
registration. For governance this was increasingly achieved through law.
Both facilitated a means for the future direction of the other: a bureauc-
racy seemingly acting in response to individual initiative. Such controls
were also self-regulatory, in the sense that the onus was on the creator to
conform to the conditions of registration in order to secure protection. In
this way then it is possible to see a specific mode of governance occurring
wherein the creator elects to participate in their own governance in return
for legal protection. Further, the legal actor becomes simultaneously an
object of the law and a self-actualising subject where the blurring between
the two categories, rather than destabilising the unity of the opposition,
enhances the inter-relations.

The registration process effectively contributed to the closure of debates
concerning the nature of intangible property over the second half of the
nineteenth century. As Sherman and Bently note, ‘creations were not
only radically detached from their creators, they also acquired a degree of
juridical autonomy they had not previously experienced.’s® Registration
provided a means of decontextualising the product, effectively affirming
the product as a ‘legal object’. Further, registration effectively centralised
specific kinds of knowledge that were deemed appropriate for intellectual
property protection through establishing offices in centres of production
such as London and Paris. With the increase in processes of centralising
government occurring in Europe in the mid-nineteenth century, registra-
tion became a necessary vehicle of governance. The spread of modern
registration systems was itself instrumental in providing possibilities for
managing the identification of specific categories of knowledge.
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A further feature that influenced the shape of intellectual property law
was the way that the registration process codified protection through its
representation of the intangible on paper. As the process for registration
became more refined and rationalised, it led to patterns of standardisation
that could be applied across a variety of locales. For if the process of stand-
ardisation could be applied in varying countries, intellectual property law
could take on an almost universal status where the same protection could
be guaranteed as if there was a standard normative mode of measurement.
Consequently registration could become an end in itself.

Registration thus proved to be one of the most profound techniques in
the organisation of certain kinds of legal categories and the production of
modern intellectual property law. Without such systematised processes of
documenting, archiving and managing specific categories of knowledge,
it is unlikely that intellectual property law would have gained the reified
status and power that it currently sustains. For intellectual property, reg-
istration allowed the codification of ‘types’ of knowledge to became one of
the necessary mechanisms for producing an effective ‘body’ of intellectual
property law (potentially global in scope) that could identify specific ‘types’
of knowledge through universal categorical indices whilst also promoting
the benefits of an extensive intellectual property regime.

CONCLUSION

The key point to this overview of the emergence of intellectual property
law is that the law was not pre-existing, nor was it a coherent entity with an
underlying logic. Rather, intellectual property law functioned disparately,
responding to specific issues as and when they arose. There was no obvious
line connecting an author to property in the work (indeed, the very concept
of authorship was also emerging at this time) and the legal principles
that identify intangible property were slowly and partially assembled in
response to specific concerns. In this sense law was deeply involved in its
ongoing creation and thus instrumental in creating its own categories and
developing processes of recognition and identification.

Consequently, these factors averted attention away from the destabilis-
ing potential of the laws inability to fully describe or justify the ‘right’. As
there was no pre-existing conception of a work, only the law itself could
establish the means and process for understanding intangible property.
The resulting dynamism of the law is often overshadowed but it is useful
to keep in mind that in present day intellectual property law, the difficulties
about ‘the essence of intangible property continue to appear when law is
confronted with new subject matter.”** Moreover, rather than highlighting
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the cohesion, it brings to the fore the complexity and messiness of the law
both within its construction and its modern function.

In recognising the importance of the past in shaping present law, the next
chapter considers the individuation of copyright as a subset of intellectual
property law. Concepts of authorship and originality become the key tools
for identifying the intangible property within copyright. The point is to
consider how these categories function to influence the shape of the law and
the judgments that are subsequently made in relation to identifying new
‘types’ of knowledge — for instance indigenous knowledge. Through such
an analysis the structure of the law as messy and incomplete is exposed,
where the struggles of modern law to determine the metaphysical dimen-
sions of intangible property are revealed as still actively functioning and
directing the way in which the law responds to the introduction of new
kinds of cultural knowledge.
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