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4.  Aboriginal art and 
the economic currency of law

It is clear that the purpose and function of intellectual property is 
 historically and politically tied to promoting economic incentives. This 
explains why intellectual property laws are increasingly important 
components of world trade and the subject of world trade arguments. 
Beyond the classifi catory indices of authorship and originality discussed 
previously, intellectual property is inescapably deeply imbued with com-
mercial dynamics that dually function to inform and identify intangible 
subject matter.

Modern intellectual property law approaches and evaluates an object 
for protection through an integral relationship between property and 
economics.1 As discussed earlier, following the eighteenth century literary 
property case Donaldson v Becket (1774),2 the argument was made that 
one could identify the harm of taking the property of intellectual labour 
through the fi nancial benefi ts that would be deprived to the ‘originator’ of 
the work.3 Economic concerns thus became incorporated as a means for 
measuring and identifying the loss and thereby worth, of this unique form 
of commodity.

EDELMAN AND THE COMMODITY FORM

In the last few decades, knowledge itself has become valuable in new kinds 
of ways. Grosheide explains, that ‘[c]ultural information has, speaking in 
economic terms, made the step from product to raw material. This also 
explains why national governments are now more than ever alert to matters 
of intellectual property rights. Trade in cultural information or intellectual 
property rights has become a substantial part of national economies . . .’4

Debates and discussions about the knowledge economy, and how to 
enhance and protect it proliferate. As Drahos suggests:

We have seen lying at the heart of the knowledge economy are intangible assets 
– for example, algorithms that drive computers and formulae that underpin 
chemical processes of production. The intellectual property rules governing the 
ownership of these assets have been globally and profoundly changed in the last 
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twenty years. These rules impact on who can and cannot be an entrepreneur in 
the knowledge economy.5

These debates have taken many forms including: the proliferation of 
information technologies; the proactive collection and archiving of knowl-
edges; questions regarding the social and cultural impact of knowledge 
economies; and, most importantly for our discussion here, who ‘owns’ 
knowledge in this new economy.

As one instance in the growing awareness of the value of knowledge, 
Agrawal has considered the privileged position that indigenous knowledge 
has come to occupy in scientifi c and development discourses.6 This reversal 
of fortunes for indigenous knowledge has led to the development of mul-
tiple efforts aimed at collecting, recording and classifying such knowledge 
as well as the development of extensive and sophisticated storage mecha-
nisms, for instance in digital databases.7 With the changing recognition of 
the ‘value’ and currency of knowledge, the desire to make such knowledge 
privately and exclusively owned simultaneously increases.

Under such circumstances, critical attention has been directed to 
understanding the multiple ways in which, owing to the changing modes 
of recognising the value of knowledge, legal structures have been (re)
deployed as strategic mechanisms that establish new forms of control 
and monopoly privileges over certain forms of knowledge and informa-
tion. Information Feudalism: Who Owns the Knowledge Economy? by 
Peter Drahos, provides an interpretation of the politics and the effects of 
increasing economies of knowledge. Information is a valuable resource, 
and therefore the ownership stakes are high.

Intellectual property rights are a source of authority and power over 
 informational resources, on which the many depend – information in the 
form of chemical formulae, the DNA in plants and animals, the algorithms 
that underpin digital technologies and the knowledge in books and electronic 
communities. These resources matter to communities, to regions and to the 
development of states.8

It is a reinvigorated knowledge economy that enables the management 
of increasingly valuable forms of knowledge whilst also positioning such 
knowledge within a discourse of currency, commodity and law.

The dynamic between intellectual property and the economic process of 
valuation has been examined by scholars seeking to explain how commod-
ity forms of production function as key informing elements of intellectual 
property law.9 Certainly economic considerations were an important 
element in elevating the concerns of competing booksellers in the liter-
ary property debates of the eighteenth century. Not surprisingly in 1920s 
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Marxist scholars were developing analyses that considered the production 
of the commodity through the law.10 In 1979 Bernard Edelman revisited 
early concerns in the context of intellectual property, considering the 
development of photography and cinema as new and legitimate kinds of 
subject matter deserving protection.11 Edelman was concerned with pro-
ducing a general theory of the production of such legal categories showing 
how their inclusion is dependent upon processes of capitalism whereby all 
aspects of creation are reduced to a commodity form intrinsic to market 
production.12

Edelman’s work illustrates how the expansion of property rights is made 
to new commodity forms. He considers the inclusion of the photograph as 
a new kind of subject matter in copyright law in France, and argues that it 
is only through a change in the accepted value of this kind of ‘knowledge’ 
and its product (the photograph) that enabled the production of a new 
category. This changing value was directly tied to its market potential.13 
The strength and utility of Edelman’s argument for considering both the 
inner workings of intellectual property and its social implications is in his 
exploration of how new subject matter is fashioned to fi t into categories 
for intellectual property protection. Thus from the perspective of economic 
advantage and the commodity value within the marketplace, interesting 
parallels can be drawn between Edelman’s analysis of the inclusion of 
the photograph and the inclusion of indigenous knowledge, specifi cally 
through the commercial considerations infl uencing and enhancing the 
value of Aboriginal art (as the product) in a marketplace of relations. 
For intellectual property law, Aboriginal art represents a new commodity 
form, albeit one that plays on its ‘age-old’ pre-market status.

Edelman’s initial concern when considering the development of the law 
covering photography and cinema, is in understanding how the photo-
graphic form ‘appropriates the real’,14 that is, it involves the taking of an 
image that would otherwise exist within the public domain and invests it 
with property rights. For instance a photograph of a lake or a monument 
is a reproduction of something that existed as ‘real’ prior to the photograph 
capturing it as an image. The image, re-appropriated from the real, then 
becomes the property of the photographer executed through the mechani-
cal process of taking a photo (where labour has been exerted). Thus the 
re-appropriated ‘real’ becomes a recognisable object to the law, which is 
‘always-already invested with property’15 because the law anticipates that 
ownership of the image invariably belongs to someone.

Property is of primary importance here, for it is through the notion of 
property that creation can be understood: property makes the invisible 
(creation) visible (through the product – the photograph). In this sense 
Edelman argues that property as a concept of law is a juridical fi ction. 
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As a fi ction it permits the transition from the intangible – ‘creation’, 
 ‘intelligence’; to the tangible – the photograph, the painting, or the work.16 
The tangible is characterised in terms of private property: it can be owned. 
The presumption here is that the public domain is public property. By cap-
turing an image of the public domain through an act of invisible creation, 
the negative becomes the private property of the owner. Moreover, the 
‘real’ becomes an object, made into a specifi c category before the law. For 
instance copyright legislation recognises the ‘photograph’ as a particular 
kind of artistic work.

Analogous to issues of locating the ‘original’ component of indigenous 
knowledge and hence satisfying categories of identifi cation within copy-
right, there was considerable debate as to whether photography constituted 
an act of ‘creative endeavour’. The mechanical process implicit in photogra-
phy has separated it from previously assumed ‘creativity’ that produced the 
tangible painting or literary work. That the camera was a machine  disrupted 
the linearity that had previously constructed the association between the 
‘creator’ and the ‘creation’ that had been integral to understandings of what 
constituted an artistic form. As Edelman explains,

The law recognised only ‘manual’ art – the paintbrush, the chisel – or ‘abstract’ 
art – writing. The irruption of modern techniques of the (re)production of the 
real – photographic apparatuses, cameras – surprises the law in its quietude of 
its categories.17

To this end, Edelman considers the historical stage wherein the juridical 
birth of photography and the cinema is made possible. In doing so, he 
points to the importance of socially bestowing photographers and fi lm 
makers as ‘creators’ thus providing the cinematic industry with the benefi t 
of legal protection whereby economic value is invested in the photographer 
or fi lm maker as a ‘creator’ and ‘owner’ of the work. This can be paralleled 
to Rose’s comments about the social production of the ‘author’ for the 
purposes of the literary property debates.18 In short, for the purposes of 
the law there must be an identifi able individual that can be pinpointed as 
the legitimate ‘owner’ of the private property.

Edelman recognises that the economic importance of photography and 
the cinema lead to a fundamental revision of them within the law. His point 
is not to describe the economic process but more the way in which ‘this 
process is reproduced within the law and the way in which the law makes it 
effective’.19 Thus the law presents itself as responsive to economic demands 
and capable of reconstructing itself in response. The artistic recognition of 
the photographer and the recognition that the photographer is a ‘creator’ 
was a necessity of the industry. The effectivity of processes making this pos-
sible was by proceeding through the ‘aesthetic’.20 The outcome being that 
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the pseudo-aesthetic is subtly mixed with commercial considerations or as 
Edelman phrases it ‘the aesthetic is subordinated to commerce’.21

Like the difficulties with identifying indigenous knowledge as intangible 
subject matter, photography needed to carry identifi able marks necessary 
for legal protection. In other words, photography must be made an ‘artis-
tic’ activity where ‘creative labour’ has been invested. Photography needs 
to become understood socially as an artistic product and as all artistic 
products are always-already subject to the market, the commodity form of 
the product becomes the production of the artifact. This point can equally 
be applied to the recognition of Aboriginal art as an artistic product and 
thus a commodity form. This leads Edelman to observe that, ‘art is both 
“product” and “moment” of capital’.22

Edelman’s analysis reveals an astute awareness for how the law functions 
to produce categories that it can understand and work with and how the 
law is also responsible for circulating these within society. In this sense, the 
law is not only responsive to the market but also to the cultural conditions 
that render the applicability of the law in a particular context important. 
For it is not only the development of the cinematographic industry that 
makes the production of ‘creativity’ of the object of photography impor-
tant, but also that at the time of such debates, there were ‘50,000 people 
who live by photography in France’.23 In this way the law is responsive 
to the cultural context that facilitates the market. It does not produce the 
market alone but is implicitly involved with it and its perpetuation.

It follows then that the production of art as commodity is also an 
act of law and jurisprudence. It is thus unsurprising that legal values 
regarding Aboriginal art support the social production of economic 
value in Aboriginal art. Following Edelman’s argument, the real that is 
re-appropriated to produce the product, Aboriginal art, is understood 
through the intangibility of indigenous knowledge. As Martin Nakata 
has noted, indigenous knowledge is now understood as an enterprise, 
an industry, and this social production demands legal response.24 The 
commonality in legal approach to photography and Aboriginal art belies 
the challenge of identifying indigenous subject matter. All the elements 
that the law needs to classify new subject matter are here, however they 
are disguised by more prominent concepts of ‘tradition’, ‘indigenous as 
culture’ and perceptions of incommensurate cultural positions. As Colin 
Golvan comments;

It had never dawned on me before that for some of the artists, the fi rst time that they 
saw the waterhole that they were depicting was with me from an aeroplane when 
we fi nally found it, using maps to locate it . . . and I only realised then that what 
they were depicting was from their own sense of, you know, their own imagery . . . 
they had incorporated it into their own sense of present and the real.25
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It is this ‘real’, this imagery, that is precisely what the law works upon to 
make a subject of property. A key differential however, is that the real – 
indigenous knowledge, and the product – Aboriginal art, have not been 
securely abstracted and decontextualised as legal objects. What this then 
means is that cultural values beyond the economic currency of knowledge 
continue to exert pressure in how this subject is identifi ed. This gener-
ates alternate affects, for example, political issues of cultural identity 
and integrity become intertwined with the protection of Aboriginal art, 
the protection of indigenous knowledge and the function of intellectual 
property law. As a result, these techniques of valuation make it difficult 
for law to develop refl exivity toward different cultural positions and 
contexts especially ones indifferent or opposed to the commodifi cation 
process.

At this stage it is worth further developing a consideration of how 
Aboriginal art circulates within a commodity discourse: for it is the his-
torical emergence of Aboriginal art into western art spaces that effectively 
produced Aboriginal art as a commodity replete with new markers of 
value. Deriving an economic value enables Aboriginal art to be presented 
as a legitimate form to be protected through intellectual property law. 
The production of Aboriginal art as a commodity however, complicates 
the cultural context of the art and consequently means that the cultural 
differences are only engaged in any legitimate form at the margins of the 
law. Moreover, concepts such as ‘tradition’ and ‘culture’ are embold-
ened as they help identify and locate the key features that comprise the 
‘value’. Underlying the protection of Aboriginal art through copyright is 
its economic value, which has been both culturally and historically pro-
duced. Appreciating the varying intersections that inform this position of 
Aboriginal art as a commodity enables both an understanding of bureau-
cratic unwillingness to engage fully with the extent of cultural differences 
in indigenous knowledge as intangible property and the anxiety for the law 
that this inevitably generates. It is to these further considerations that we 
will now turn.

Developing a means for calculating the value of the intangible property 
is a crucial feature that underpins the identifi cation of categories for intel-
lectual property protection. Economic values are implicit within the legal 
identifi cation of Aboriginal art, justifying its admission within this body 
of law.26 In a signifi cant way Aboriginal art is measured through the lens 
of the western market. Judicial reasoning relies upon and replicates this 
process of valuation. Interestingly it is the increased commodifi cation of 
Aboriginal art, culminating in instances of infringement that highlights its 
newly acquired economic value and status within the market. As Edwin 
Hettinger explains;
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market value is a socially created phenomenon, depending on the activity (or 
non activity) of other producers, the monetary demand of producers and the 
kinds of property rights, contracts and markets the state has established and 
enforced. The market value of some fruits of labour will differ greatly with 
variations in these social factors.27

Thus, even when the law depends on the economic as a mode of valuing 
intangible subject matter, it is still culturally and socially produced. Clearly 
the market value of Aboriginal art has changed over time and it is this 
change that produced a shift in seeing Aboriginal art in a context of intel-
lectual property protection. This economic rationale provides a means for 
appreciating the way in which copyright law identifi es and embraces ‘new’ 
forms of subject matter. It also forms a point by which strategies to contest 
inappropriate use of Aboriginal art in the marketplace are imagined.

As noted earlier, an important development in the making of modern 
intellectual property law was in establishing distinct categories for intel-
lectual property protection – for example copyright for artistic expression 
– where closed and bounded defi nitions of these categories facilitated their 
abstraction. Additionally, instead of focusing on the subject matter in the 
form of the intangible property or the idea because of the difficulty this 
presented in justifying the right in the property, the law shifted its gaze 
to consider the visible form that the subject matter created, such as the 
book or the machine, in other words the tangible expression or product. 
If we consider indigenous knowledge as the intangible subject matter and 
Aboriginal art as the product produced through this subject matter, it is 
the product, the expression of indigenous knowledge in a material form 
of art, that is the key focus for copyright law.28 This shifts the process of 
identifi cation to characteristics held in the tangible form. Nevertheless 
determining the metaphysical dimensions of the property right still infl u-
ence the composition of categories despite the fact that this remains an 
implicit component.

Central to the making of modern intellectual property law was the 
 development of a means to measure the value of the tangible form pro-
duced by the intangible subject matter. This was due to the closure of 
the intangible property owing to the displacement of mental labour in 
the second half of the nineteenth century.29 Such a closure brought a 
shift from the ‘doctrine of intellectual property law towards questions of 
political economy and policy’.30 The identifi cation of the unique proper-
ties of mental labour affected both the categories of intellectual property 
law and how these categories were explained.31 On one hand this meant 
that qualitative judgments about the boundary between categories was 
rendered ineffective, and for example, the law could no longer sustain an 
inherent identifi cation process of what characterised a literary process and 
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consequently what properly belonged as copyright and what didn’t.32 This 
difficulty, arising from the displacement of mental labour, also impacted on 
how the separate categories were explained. Intangible property remained 
a pivotal consideration in organising the categories as they retained distinc-
tion through their relative ‘value’.33 The point to emphasise is that there 
was a modifi cation in how to measure this relative value, that is, through 
the ‘macro-economic value of property rather than, as had been the case 
previously, the quantity of the mental labour embodied in the property in 
question’.34 It became possible to measure value based on the contribu-
tion that the intangible ‘property’ offered to society, a quality increasingly 
measured through commercial considerations.

This change meant that what was to become important to modern 
intellectual property law was not the creativity (remembering its displace-
ment) contained within the work, but rather the contribution the work, 
as property, made within society. This was judged through the language 
and logic of the economy. Thus value becomes a term associated and 
circulated within a quasi-natural realm named as ‘economic’. To this 
end, the value of the object was rendered into a form that was calcula-
ble through the language and logic of property within the economy.35 
Following these thoughts then, the value of Aboriginal art becomes 
calculable through its position as property within the marketplace and 
consequently takes on a commodity form where its movement within the 
market can be readily traced.

The emergence of Aboriginal art into the market is part of a process of 
social construction and production wherein the increase in the demand and 
popularity of indigenous cultural products is a direct effect. Signifi cantly, 
as Aboriginal art emerged into a western art space two important things 
occurred. Firstly as part of its engagement with the market the value of 
Aboriginal art becomes calculable. Secondly, the concept of an (individual) 
‘artist’ or ‘creator’ in relation to a work is developed. These two factors 
infl uence later arguments for Aboriginal art, as artistic work, to be eligible 
for copyright. Namely the market provided the necessary means for meas-
uring the value of the work and within such a market, Aboriginal art could 
be classifi ed according to categories of intellectual property law where 
there was an artistic work and an identifi able artist. As Shelley Wright 
explains however, this has been at the expense of an appreciation of indige-
nous subjectivity and experience – for the marketing of indigenous cultural 
products relies heavily upon imaginary constructions of Aboriginality.36 I 
would also add that the concept of an Aboriginal artist has not been fully 
secured in relation to Aboriginal art. This has much to do with the way in 
which Aboriginal art has moved from ethnographic spaces into economic 
frameworks. The value is still dependent upon, and in some circumstances 
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enhanced by, ethnographic and anthropological readings of Aboriginal 
cultures and societies.

Aboriginal art has increasingly become marked as a cultural commodity. 
This invisible intangible cultural dimension of indigenous knowledge 
remains pivotal in the organisation of the tangible product, Aboriginal art, 
through categories of copyright. The infl uence of the intangible is dually 
exerted in the making of the ‘cultural’ commodity through, for instance, 
relying upon essential readings of spirituality and tradition. The economic 
production of Aboriginal art is still dependent upon a complicated, 
abstract and romantic relationship between indigenous people and their 
cultural products, where indigenous people are present, but experience, 
context and subjectivity are reimagined within the market providing 
complimentary markers of ‘authentic’ and ‘traditional’ Aboriginal culture. 
Certainly the economic potential of indigenous cultural products provides 
new modes of regulation and increased ways of governing the production 
of these cultural products and their circulation within a market.37 However 
the irony is that with the emergence of Aboriginal art within the commod-
ity market, there remained initially no clear or identifi able artist/author. 
This was peculiar to the Australian circumstance whereby economic value 
was generated before the other categories governing the legitimacy of the 
subject matter, for instance originality and authorship, could be developed 
and applied.

THE EMERGENCE OF
AN ABORIGINAL ART MARKET

The location of Aboriginal art as ‘art’ within a marketplace has been a 
relatively recent inscription.38 As Fred Myers has explored, the making 
of the Aboriginal art industry is complex because it has been depend-
ent upon a range of interactions between governmental and individual 
initiatives.39 Indeed the making of ‘Aboriginal art’ was integral to its 
subsequent recognition by laws of intellectual property. For prior to this 
transformation indigenous artistry was constructed by anthropological 
and ethnographic knowledges as ‘objects’ of culture, constituted as non-art 
captured through the term ‘folklore’. Importantly, these historical markers 
are still powerfully active and have been absorbed into a popular market 
indirectly infl uencing the current value of Aboriginal art.40

Colonisation in Australia, like in other areas of the Empire, engaged 
in the active collection of ethnographic and anthropologic ‘data’ that 
documented what was then perceived to be ‘primitive’ cultures and 
lifestyles thought to be on the wane.41 While many ‘cultural objects’ were 
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collected throughout this early colonial period it is notable that in 1910, 
anthropologist Baldwin Spencer began collecting Aboriginal bark paint-
ings predominately from Arnhem Land in northern Australia.42 Over the 
course of the next ten years, he accumulated over two hundred paintings 
collected on behalf of the National Museum of Victoria.43 Spencer actively 
encouraged art and craft workers in Victoria to visit the museum and 
‘copy some of the designs of the Australian aborigine [sic]’.44 In part this 
was to encourage the generation of a distinctive Australian aesthetic art 
style that differentiated Australia from Britain.45 By the 1930s, indigenous 
styles were apparent in graphic design, fabrics, murals, ceramics and 
rubber fl oors. In this period Aboriginal ‘art’ accompanied by art that 
copied Aboriginal styles and forms began to appear in cultural spaces 
other than the museum.

The history of the emergence of Aboriginal art illustrates the extent 
that the process of copying Aboriginal styles and designs was governmen-
tally and socially endorsed for nearly a century. For example, in 1941, an 
exhibition was prepared by the Museum of Victoria that sought to dem-
onstrate the application that could be achieved by artists using inspiration 
from Aboriginal art. The exhibition Aboriginal Art and its Applications 
began with Aboriginal bark paintings and concluded with examples of 
the application of these styles including work by Margaret Preston and 
many ceramicists.46 The art by Preston and others was referred to as ‘new’ 
Aboriginal art which was juxtaposed to ‘old’ Aboriginal art, that is, art 
done by Aboriginal people. There was a notable distinction between the 
‘new’ author/artist and the communal Aboriginal group featuring little 
differentiation. ‘Old’ Aboriginal art was perceived to be timeless and 
ahistorical: such a construction of ‘traditional’ Aboriginal culture embod-
ied in Aboriginal art possible because of the absence of the fi gure of the 
Aboriginal artist. Signifi cantly this unindividualised (read as communal) 
character also became an important marker of its commercial value.

In the mid to late 1940s, Albert Namatjira from the Hermannsburg 
mission in Central Australia gained national recognition as a talented 
artist. Through his style of watercolour landscapes, Namatjira was indi-
viduated from his community.47 To this end, Namatjira was one of the fi rst 
Aboriginal people to be positioned as an identifi able individual artist and 
signifi cantly, an ‘author’ of his ‘artistic’ work.48 In this context it helped 
that Namatjira was utilising what were popularly held as ‘western’ aes-
thetic styles such as watercolours and was thus also participating within 
a largely European artistic tradition that had already set the relationship 
between the individual and the work.

In the 1950s the State Gallery of New South Wales began to buy 
Aboriginal artwork, and in the 1960s Aboriginal art and design appeared 



 Aboriginal art and the economic currency of law   103

on stamps and banknotes. Ironically, while Aboriginal art was beginning 
to become representative of ‘Australianess’, indigenous people were still 
not citizens of the country.49 Thomas’ observations are pertinent as he 
observes that cultural colonisation perpetuates itself,

not by the theft of motifs or art styles that are reproduced . . . but through 
forging national narratives that situate indigenous people fi rmly in the past, 
or in a process of waning; while settlers are identifi ed with what is new and 
fl ourishing and promising.50

Thus the use of Aboriginal motifs on stamps51 and banknotes52 points to 
an unstable disjuncture. Indigenous artwork is used to create and establish 
a unique cultural identity, which at the same time denies contemporary 
indigenous subjectivity precisely because the indigenous subject is con-
structed as ‘traditional’ or in the past, unidentifi able from the homogenised 
group or community.53 As Marcia Langton explains:

Although ideas about Aboriginal culture are constantly recirculated and rene-
gotiated in Australian society, many non-indigenous Australians continue to 
hold to the trope of a ‘Stone Age’ Aboriginal culture frozen in time. Aboriginal 
society had been deemed throughout colonial and much of post-Federation 
Australia to be limited, infl exible, utilitarian, animist and above all, a primitive 
way of life inexorably doomed to extinction.54

The 1970s marked a period of distinct change in the desirability of 
Aboriginal artwork. This was paralleled by a change in governmental 
policy: from assimilation to self-determination. The change specifi cally 
saw an increased market for Aboriginal artwork by indigenous people 
as opposed to the style of Aboriginal artwork done by non-indigenous 
people.55 With the interest generated out of the Papunya art movement 
and new kinds of governmental incentives, indigenous artists began to 
be associated with their own works and emerged as the faces behind the 
perpetually constructed ‘timeless’ genre of Aboriginal art. What was also 
important about this period of Aboriginal art was that the economic value 
of Aboriginal artworks began to change.56

James Clifford has made pertinent observations about the way in which 
non-western objects have moved from the space of ethnographic speci-
mens to that of major art creations.57 Clifford’s comments provide insights 
into the processes that have enabled indigenous artistry to be produced as 
culturally and economically valuable. Clifford aptly notes:

The ‘beauty’ of non-western art is a recent discovery. Before the twentieth 
century many of the same elements were collected and valued for different 
reasons. In the early modern period, their rarity and strangeness were prized . . . 
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the value of exotic objects was their ability to testify to the concrete reality of an 
earlier stage of human culture, a common past confi rming Europe’s  triumphant 
present.58

Herein lies a central point crucial to understanding the transformation 
of indigenous objects from ethnographic specimens to works of artistic 
merit, facilitating their incorporation as objects of intellectual property 
protection. This is the shift in register of value: from anthropological and 
ethnographic specimens to a different economic realm of art/value and 
inevitably a new kind of commodity. Arguably however, the former is 
displaced only to return and exert infl uence in the market where the exotic 
representation of ‘otherness’ becomes integral to the economic value of 
such cultural products. In this light, it could be posited that one of the 
initial reasons for the increased value of ‘traditional’ Aboriginal art is 
that it embodies a perception of otherness, that is it conveys signifi cant 
mythologised and romantic features of Aboriginal culture to ‘outsiders’ 
through an indefi nable essence of ‘tradition’. Wally Caruana points to this 
factor stating:

[t]he art of Aboriginal Australia is the last great tradition of art to be appreciated 
by the world at large. Despite being one of the longest traditions of art in the 
world, dating back to at least fi fty millennia, it remained relatively unknown until 
the second half of the twentieth century.59

Aboriginal art is valued on one level for its representation of cultural 
difference. That is, Aboriginal art is art in the western sense, but simulta-
neously more than art because it is, at least within the market, represented 
as inherently connected in its context to a religious and spiritual domain. 
The centrality that Aboriginal art has to Aboriginal life, land and spiritual-
ity contributes to how the ‘beauty’ of the art is produced for the western 
gaze. A complex interplay exists here, wherein the distinction between the 
‘aesthetic’ value and the anthropological value of Aboriginal art actively 
contributes to the production of indigenous art in the market. Cultural 
institutions such as art galleries transformed indigenous ‘objects’ into 
artworks, displayed for their aesthetic qualities; by contrast, in museums 
the same indigenous objects were exhibited in their cultural contexts, 
maintaining the construction of ‘exotic’ or ‘primitive’ peoples. Notably 
in art galleries explicit cultural background and context is not essential to 
aesthetic appreciation. It would be a mistake however, to assume that this 
cultural context is irrelevant to such aesthetic appreciation. Rather it has 
an implicit function; for the value of Aboriginal art is in its powerful evo-
cation of the religious or Dreaming, a sense of spirituality unknown and 
difficult to translate. While in museums such an association may have been 
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achieved through the positioning with other ‘artifacts’ and ethnographic 
specimens, in art galleries however, the accompanying ‘story’ or narrative 
fulfi ls such a role by lending an ‘authentic spirituality’ to the product.

All commodities have markers of value. These markers of value are 
explicitly linked to economic markets and importantly to popular demand. 
Once something becomes popularised, its economic value increases which 
can be demonstrated through the price. Thus over the last twenty years, 
Aboriginal art has increased in value both nationally and internationally. 
Initially the value of Aboriginal art could be linked to romantic notions 
of ‘primitive’ art and also understanding that the art was representative of 
Aboriginal traditions existing for ‘over a thousand years’. Subsequently the 
value of the art increased, partly due to production in colonial discourse of 
markers of Aboriginal art such as its representation of ‘tradition’. In this 
way then Aboriginal art was perceived as authentic if it replicated notions 
of the ‘traditional’ artistry and community, and assumed a position that 
was predominately ahistorical, abstract and imaginary.

Once a product becomes a commodity however, it is standardised to the 
market. The product, in this case Aboriginal art, enters a realm of econom-
ics where it is abstracted from the cultural and physical associations of 
people and place. Ironically these physical associations sustain the abstrac-
tion. In this way, the marker of value refl ecting the ‘cultural signifi cance’ 
of the art or the cultural differences that it embodies, function to maintain 
it as a commodity but separated from the context and indeed the actual 
life of the creative artists themselves. To some extent this explains the 
striking absence of a speaking voice of the indigenous artists. The creators 
of the very objects deemed ‘powerful’ are located outside the discussion; 
subjectivity is put at the margins as the art is extracted from its social 
context. This is a perpetuation of what Thomas observed about early use 
of Aboriginal art where the ‘natives were called upon to be present on the 
walls through their artifacts, but required to be absent in their persons’.60

THE IMAGINARY ABORIGINAL

The positioning of art in ‘western’ society as highly valued cultural artifact 
is important to the historical emergence and appreciation of Aboriginal 
artwork as ‘good’ art.61 Nevertheless, it remains that underlying such a 
transition for ‘traditional’ Aboriginal art is the trope of the ‘primitive’.62 
Furthermore in the movement from ethnographic specimens to aesthetic 
form, the trope is reconstructed and repositioned so that it continues to 
exert power in art spaces. This is primarily evoked through the evocation 
of tradition. As George Marcus and Fred Myers observe,
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the art world has largely gone on constructing the ‘primitive’ even in its post-
modern dislocations. At least part of the appeal of Aboriginal acrylic paintings 
continue to rely on the sense of Aborigines as ‘primitives’.63

The trope of the ‘primitive’ denotes difference and otherness. Indeed it is 
the unique cultural differences presented as underpinning Aboriginal art 
that contributes to the value of indigenous artwork within the art world.64 
This is necessarily helped by the remoter locations that many indigenous 
people occupy.65 The production of indigenous people as occupying the 
spaces similar to those represented in anthropological texts supports an 
interpretation of indigenous people, as a generic group, that is timeless and 
ahistorical.66 In short, Aboriginal art is produced in an economic market 
for non-indigenous consumers.67

The fetishisation of ‘traditional’ Aboriginal art within the art market 
has had consequences for Aboriginal artists residing in cities and regional 
areas. The 1990s were characterised by the struggle for the recognition of 
the work of urban artists beyond the paradigm of ‘tradition’.68 Infl uenced 
by postmodernism, artists like Tracey Moffatt and Gordon Bennett 
remain concerned with questions of identity, hybridity and inter-cultural 
 engagement.69 As Bennett has explained:

I didn’t go to art college to graduate as an ‘Aboriginal Artist’. I did want to 
explore my Aboriginality, however, and it is a subject of my work as much as 
colonialism and the narratives and language that frame it, and the language 
that has consistently framed me. Acutely aware of the frame, I graduated as 
a straight honours student . . . to fi nd myself positioned and contained by the 
language of ‘primitivism’ as an ‘Urban Aboriginal Artist’.70

These artists challenge colonial images and histories and their work often 
functions as clear postcolonial texts.71 They bring into view the hierarchies 
that valued ‘traditional’ Aboriginal art, whilst also raising key questions 
about identity and the construction of Aboriginality.

It is these discussions prompted by ‘non-traditional’ Aboriginal artists 
that Shelley Wright draws upon to argue that discussions of Aboriginal 
art seldom engage in a discussion of the meaning of the term Aboriginal.72 
Wright’s point is that there is a signifi cant disjuncture between the concept 
of an Aboriginal person constructed for ‘white Australian manufacture, 
and the reality of Indigenous peoples lives’.73 This disjuncture results in 
an ‘imaginary Aboriginality’ that bares little resemblance to indigenous 
subjectivity, but powerfully supplies the market with its key symbols 
of value – tradition and cultural difference. Wright’s concern is that 
the construction of the ‘imaginary Aboriginal’ within Australia affects 
how Australian indigenous people then relate, interrelate and maintain 
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a level of management over their cultural traditions.74 It narrows the 
 conditions through which indigenous people can actively participate in 
the discourse.75

Wright identifi es intellectual property law as the key legal mechanism 
in the production of a framework that creates and maintains a ‘society 
which sees culture as the object of commodifi cation, alienation and sale’.76 
This echoes the concerns of Martin Nakata about the ways in which the 
increasing discussions of indigenous knowledge remake this subject as ‘a 
commodity, something of value, something that can be value added, some-
thing that can be exchanged, traded, appropriated, preserved, something 
that can be excavated and mined’.77 In this context Nakata suggests that 
the indigenous knowledge enterprise, of which Aboriginal art is part, has 
everything and nothing to do with indigenous people.78 Thus Wright and 
Nakata share a general concern regarding the ways in which indigenous 
subjectivity, and indigenous knowledges are produced and effectively 
managed, for instance through legal regimes of intellectual property. 
Wright takes this one step further in suggesting that the way in which 
indigenous subjectivity is constructed directly affects the way in which 
indigenous people see each other, both in regards to collective identity but 
also individual identity.

Wright is directly interested in the way in which the law further facilitates 
the construction of the ‘imaginary Aboriginal’. By minimising indigenous 
experience, the law, presented with legal questions regarding ‘infringe-
ment’ and ‘copyright’ is able to respond because the concern is located and 
identifi ed as within the capacity of the law. The commonality of indigenous 
experience is positioned within a market place of relations, and as an effect 
of exploitative market forces. But if the ‘Aboriginal’ positioned before the 
law is imaginary to begin with why is there surprise that the law is unable 
to accommodate indigenous difference except as ‘imaginary Aboriginals’? 
Under such circumstances, the confi ning and redefi ning of Aboriginal 
culture and cultural products to fi t within legal categories of identifi cation 
is inevitable and predictable.

What is remarkable, and this will be illustrated presently through the 
case law, is that the law does seek to accommodate indigenous difference 
and it does this through looking at its points of inclusion. That this is tied 
to concepts of indigeneity that emphasises ‘traditional’ and ‘authentic’ 
culture where indigenous people reside in remote communities is a result 
of multiple factors, not least being the trouble that the Aboriginal artists 
in the copyright cases did reside in remote communities and emphasised 
the tradition embodied within the paintings in affidavits. The very facts of 
the case meant that the case law inevitably played right into the stereotypes 
that deny indigenous diversity. This reveals that the factors of infl uence at 
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play here are far more complicated than are fi rst thought. For whilst it may 
appear that the law is the primary agent consolidating the ‘traditional’ and 
timelessness of indigenous art and cultural traditions, certain institutional 
initiatives, picked up and advocated by Aboriginal people as much as the 
white bureaucrats, have also contributed to the reifi cation of ‘original’ and 
‘authentic’ Aboriginal culture, that is at once real as it is false. The char-
acter of governance is exposed wherein law both conforms to standards of 
identifi cation and breaks these. This illustrates the tensions between agen-
cies and the potential for action and change. It is to a greater understanding 
of these tensions that we will now move.
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