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8.  Globalising indigenous rights in 
intellectual property

A summary of the World Intellectual Property Organisation (WIPO) and 
its history of engagement with colonial/postcolonial relations establishes 
the initial discussion for this chapter. This is in order to contextualise the 
current politics involving the position of indigenous people and indigenous 
knowledge in international regimes of intellectual property. It will illus-
trate that the fl uidity of issues within the international domain are related 
to both the decolonisation period following the Second World War and 
the increased globalisation of markets and trade that dominated the world 
economic stage for the last quarter of the twentieth century.

As already stated in Part One, prior to the establishment of WIPO in 
1967, there existed a series of international conventions that regulated 
intellectual property frameworks and shaped intellectual property norms.1 
Theorists have highlighted how these conventions, in particular the Paris 
Convention for the Protection of Industrial Property (1883) and the Berne 
Convention on the Protection of Literary and Artistic Works (1886), were 
established through political, social and cultural indices. For example, 
Saunders argues that the signing of the Berne Convention ‘was the outcome 
of unforeseeable interactions between a variety of geopolitical interests, 
legal traditions, cultural politics, commercial calculations, literary and 
artistic professional pressures and governmental concern with trade eco-
nomics, foreign policy priorities and national cultural distinction’.2 Bently 
and Sherman take this argument as a point of departure in their analysis 
and conclude that, ‘Berne emerged out of a complex matrix of pre-existing 
international and colonial relations’.3 What is important in Bently and 
Sherman’s reading of this history is the distinct presence of a colonial poli-
tics that informed the production of international standards for intellectual 
property protection. For instance, Britain was reluctant to enter a multilat-
eral treaty owing to concerns regarding the negative impact such a treaty 
might have on Britain’s relationship with its many colonies.4 As Grosheide 
observes, ‘. . . for the domain of early intellectual property law, the relation-
ship between law and culture is basically determined by the power structure 
within countries and between countries’.5 Colonial (and later post-colonial) 
politics have always been formative to the law in this area.
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The Convention establishing WIPO occurred in 1967. It replaced the 
numerous treaties and conventions relating to intellectual property and WIPO 
thus assumed a governing and administrative role in setting international 
standards and norms.6 With the 1974 agreement to join the United Nations 
system, WIPO functions as the international government organisation (IGO) 
most central to the international intellectual property regime.7 This is despite 
signifi cant challenges from a turbulent and changing political environment 
that has marked the period. For instance, WIPO has faced encroachment by 
the World Trade Organisation (WTO) that sponsored the multilateral nego-
tiations resulting in the TRIPs agreement, ‘challenging its own position as the 
forum for making international intellectual property law’.8

The transition of WIPO to a United Nations international governmental 
organisation effectively tipped the balance of power in decision-making 
matters towards the decolonising and developing countries dominant in the 
new global polity.9 ‘For the fi rst time since the industrial revolution [there 
was] a shift from the developed to the underdeveloped world.’10 As Ryan 
notes, ‘the postcolonial enlargement of the United Nations in the 1960s and 
1970s offered the best institutional setting to become a universal organiza-
tion with the goal of promoting the “protection of intellectual property 
throughout the world”’.11 However, with the ‘one vote, one nation’ system, 
the international intellectual property framework developed with weak 
rules and limited enforcement capabilities.12

The ‘one nation one vote’ decision-making at WIPO gave developing 
countries control over the WIPO agenda.13 This disrupted the ambitions of 
other wealthier states (aptly demonstrated in the Group of 77) that asserted 
‘state rights to rationalize foreign enterprises, create commodity cartels 
and regulate multinational organizations’.14 WIPO provided a forum 
where advocates from developing countries were provided with a platform 
to suggest the lowering of intellectual property standards.15 Drahos aptly 
captures the tension:

As the number of developing countries joining WIPO grew, the task of the 
WIPO secretariat in managing confl ict grew increasingly difficult . . . But there 
was little hope of achieving consensus between the numerous states of the South, 
which were intellectual property importers, and a few wealthy states that were 
intellectual property exporters, especially in the 1970s and 1980s when develop-
ing countries were claiming that much technological knowledge was in fact the 
heritage of mankind. Moreover since Western intellectual property systems did 
not recognize the intellectual property of indigenous people, the states of the 
South were participating in a regime that by defi nition made them part of the 
intellectual property poor.16

Beginning in the 1980s, intellectual property industries based  predominately 
in the United States and governmental representatives began turning away 
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from WIPO in order to consider alternative and more effective ways of 
establishing and enforcing standards of international intellectual prop-
erty protection.17 Attention turned to the General Agreement on Tariffs 
and Trade (GATT) multilateral trade negotiations to secure such global 
ambitions. GATT, later the World Trade Organisation (WTO),18 provided 
institutional support for developing and enforcing the agendas of states 
with intellectual property rich industries because it directly tied intellectual 
property protection and enforcement to trade. The most effective tool in 
securing this aim has been the Agreement on Trade Related Aspects of 
Intellectual Property (TRIPs).19 ‘TRIPs for the fi rst time covers all areas of 
ip [intellectual property] law and for the fi rst time ever determines substan-
tive minimum standards for the protection of iprs [intellectual property 
rights] . . . it really introduces global norms rather than being once more 
an instrument resting on a diversity of common rules.’20

With such changes the WTO has had a signifi cant impact on the organi-
sational responsibilities of WIPO.21 Whilst WIPO has struggled to remain 
relevant, both the WTO and WIPO have redefi ned their respective roles 
and cooperate where their roles intersect, for example in the implementa-
tion of TRIPs; the creation of new norms; and, intellectual property dispute 
settlement.22 WIPO has also remained relevant by taking charge of discrete 
research interests that have arisen in relation to the increased promulgation 
of intellectual property regimes throughout the world. It is in this way that 
discussions regarding the possible protection of indigenous knowledge, 
in these forums known predominately through the analogues ‘traditional 
knowledge, folklore and genetic resources’, have fallen under the auspices 
of WIPO. The immense literature now produced by WIPO on traditional 
knowledge matters signals both the elevated status of the issue within the 
international domain as well as its discursive and political limits. One 
obvious limit emanates from unresolved tensions between member states 
and their indigenous populations. Whilst the stated ambitions of indig-
enous people in relation to intellectual property often confl ict with those 
of member states, in the WIPO forums, they are afforded co- existence. 
However, any decision-making that might need to be made remains a privi-
lege of those same member states owing to their recognition within the UN 
system.23 The inevitable dilemma that this creates has established a certain 
kind of circularity within the debate, which in turn limits the development 
of resolutions that might change intellectual property agendas so that they 
benefi t indigenous people. Whilst this has not escaped the attention of 
sympathetic WIPO bureaucrats, representatives from indigenous alliances 
or even member states with majority indigenous populations, it remains a 
substantial stumbling block for the development of an international con-
sensus (and a binding treaty) on traditional knowledge issues. Nevertheless 
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and despite such core problems, the international concern for indigenous/
local/traditional knowledge matters is certainly more visible than it has 
historically been and this does affect the extent that indigenous advocacy 
can even be voiced and documented within these contexts. Certainly how 
‘traditional knowledge’ gained the attention of WIPO as a ‘special’ intel-
lectual property concern is also directly related to colonial/postcolonial 
politics and the emergence of indigenous people as subjects within inter-
national law.24

Indigenous people and indigenous interests have slowly been recognised 
in the international arena.25 The 1957 International Labor Organisation 
(ILO) Convention 107 was instrumental in positioning the initial claims 
for the recognition of indigenous rights.26 However, as Martin Nakata 
suggests, the ‘specifi c concerns relating to indigenous populations had not 
been on the agenda at all prior to 1969’.27 The study on indigenous people 
in 1970 ‘directly led to the establishment of the UN Working Group on 
Indigenous Populations in 1982’.28 Coupled with special reports on dis-
crimination and racism as part of a human rights agenda,29 the concerns of 
indigenous people are currently dispersed across several United Nations 
forums.30 In 2002 the General Assembly endorsed the establishment of a 
Permanent Forum on Indigenous Issues. The Forum now meets annually 
and conducts specialist expert meetings throughout the year on issues con-
sidered critical to the advancement of indigenous rights.31 Yet the recent 
difficulties in passing the draft Declaration on the Rights of Indigenous 
Peoples highlights the continued reluctance to endorse fully indigenous 
participation within the international domain.32 The power dynamics 
between indigenous people and state frameworks remain relatively intact 
even though postcolonial politics has informed the indigenous rights 
platform. As the opening quote to this part of the book demonstrates, 
the question of indigenous representation remains a signifi cant challenge. 
Both the moderator and the interlocutor face the same anxiety. Yet the 
problem of ‘who to ask’ is only one of a series of unresolved issues relating 
to indigenous inclusion, participation and procedural concerns within the 
international domain.

During the last seven years, WIPO has reinvigorated fresh research 
to the area of traditional knowledge.33 This was initially achieved by 
targeted ‘fact-fi nding missions’ and led to the development of a special 
inter-governmental committee within WIPO that now meets annually to 
discuss recent developments as well as working towards some kind of joint 
resolution.34 This attention must also be understood as part of the WIPO 
continuum, and in the light of my earlier comments about WIPO – given 
that trade issues were being decided elsewhere, to remain relevant WIPO 
has taken on issues of ‘culture’ and other fringe concerns.35 However, now 
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that trade is also in ‘culture’, new strategies for controlling and protecting 
traditional/indigenous knowledge are being hotly debated in both national 
and international political and policy contexts.

Yet complicated political elements integral to indigenous interests in 
intellectual property remain peripheral concerns within the international 
domain. For instance, critical questions of sovereignty, entrenched racism 
and the equitable participation of indigenous people within nation states, 
are repetitively raised, but not addressed in any substantial manner by 
member states: WIPO’s authority not extending to such issues. The reluc-
tance of member states to engage with such complex concerns results in 
a continual relegation of these to the periphery. The dominant discourse 
remains one of member state choosing: of intellectual property rights and 
its classifi catory frameworks. Indeed, because of the difficulty of incorpo-
rating the diversity of indigenous contexts and expectations of law, there 
remains a sense of ‘pan’ indigeneity at the heart of global theorising of 
indigenous concerns.

I will return to the dangers of pan-indigeneity and expand it in terms 
of considering the future expectations of indigenous people in relation 
to intellectual property in the concluding chapter. At this point I want to 
continue with an exploration of how the international debates summar-
ily exclude politics and context. This is inevitably related to the effects of 
recent globalisation trends in intellectual property promulgation, which 
directly impacts the way indigenous knowledge is imagined as an intel-
lectual property category in a global regime. What happens with this new 
global category, is that through the exclusion of politics and context, the 
culture trope comes to occupy a new reifi ed space – but only in relation to 
indigenous issues.

GLOBALISING INTELLECTUAL PROPERTY

Recent literature has highlighted the signifi cance of globalisation (and 
the counter effects of regionalism) on intellectual property protection.36 
As globalisation has generated an increased intersection of markets 
and stakeholders, new economic rights have been produced.37 Concern 
for the effects of protecting these new rights at both an international 
and institutional level have left many commentators wary of the cor-
responding development of global standards for intellectual property 
frameworks.38 As Drahos notes, ‘[t]he dangers of central command and 
loss of liberty fl ow from the relentless global expansion of intellectual 
property systems rather than individual possession of an intellectual 
property right’.39
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To demonstrate and hence examine the effects of the global expanse of 
intellectual property systems focus has been directed to the multilateral 
TRIPs agreement.40 TRIPs provides an example of how intellectual prop-
erty harmonisation can profoundly alter strategies of global governance. 
For TRIPs makes explicit the direct relationship between trade, economics 
and intellectual property. It has effectively consolidated a power dynamic 
privileging countries that are already key players in international markets 
of information and industrial technology.41 Thus the TRIPs agreement has 
fundamentally shifted the way individual countries engage with intellectual 
property rights, the market and other nation states. As Ryan explains,

TRIPs is potentially the most important legal advance for the world trading 
system since the establishment of the General Agreement on Tariffs and Trade 
(GATT) in 1947. Postwar diplomats conducted an ‘industrial diplomacy’ . . . 
Now post-cold war diplomats are conducting a knowledge diplomacy that is 
institutionalising trade in products of invention and expression, offering innova-
tors the incentive to make their products for the global market.42

The implementation of the TRIPs agreement is signifi cant in  determining 
what options for global reform of intellectual property to protect indig-
enous knowledge can be considered for the future. Yet there remain 
considerable political tensions within and between states that the TRIPs 
agreement has ignored and these have come to characterise the debates 
regarding the inherent inequities codifi ed through the agreement and the 
sense that it presents deeply perspectival positions.

Work that investigates the new global politics of intellectual property 
has been slow to develop.43 Indeed it was predominately non-legal scholars 
who drew attention to the wider political issues that surround concerns 
for intellectual property protection and the social effects generated by 
such rights. Christopher May has emphasised the need for discussion of 
intellectual property law to be set within broader political contexts.44 As 
he states:

. . . much of the current legal discussion misses important global political issues 
related to the general balance between the private right to reward and the 
construction or fostering of a public realm of ‘free knowledge’ . . . While legal 
scholars have much to offer these debates they also need to think about the 
global context of these issues and address the issues that stem from the mismatch 
of the (national) justifi cations and (global) society.45

One primary problem is how inequitable relations of power are disguised 
under the rubric of ‘equitable’ international standards. There is a pre-
sumption of equality in the global politic that belies the multiple social 
and economic inequalities that characterise relations between (and within) 
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countries and nation states.46 ‘We are currently in a transitory period, 
where the global governance regime of IPRs has been established but the 
political community on which the justifi cation of intellectual property 
itself depends is far from globalised.’47 Here May makes a pertinent point, 
namely the danger of assuming a generality of purpose from international 
discussions about intellectual property to the particular social and politi-
cal contexts governing their adoption and utilisation. As Aoki also notes, 
‘[o]ne of the biggest mistakes one can make when considering the glo-
balisation of intellectual property law is to assume away the increasingly 
 contentious politics of the phenomenon’.48

Differing national concerns and contexts destabilise the universality 
approach in setting global intellectual property standards. Attention to 
the increased globalisation in knowledge management frameworks of 
intellectual property and the attempts at harmonisation of standards and 
 procedural rules misunderstands the underlying disparity in social and 
economic wants of individual countries and stakeholders. As Ryan has 
observed, ‘[k]nowledge diplomacy is being conducted with participation 
from nearly all the world’s states. But state’s interests and goals differ 
widely because of variations in levels of wealth, economic structure, tech-
nological capability, governmental form and cultural tradition’.49 This 
makes for contested politics informing both national and international 
domains. Yet circularity characterises the tension between the national and 
the international development of intellectual property standards because 
‘each depends on the other for integrity’.50

It is crucial to note that within each nation state multiple subjectivities 
exist that also respond, engage and interact within the circularity of local 
and global engagement. The presumption that power is vested in nation 
states misunderstands the dynamics internal to these same states and that 
individual subjectivity is intrinsic to the complicated relays, dispersions 
and resistances of power. As Sarat and Simon have noted, ‘[r]ealist legal 
studies almost always operate within a political body, usually the nations, 
although this body is not often itself an object of realist analysis. The 
boundaries and exclusions wrapped up in this national frame are made up 
not just of its political borders, but also of its racial, cultural and linguistic 
embodiments’.51

It is the interwoven strategies of the global and the local that makes the 
dichotomy between the two unworkable. This runs against the popular 
argument that the ‘global entails homogenization and undifferentiated iden-
tity whereas the local preserves heterogeneity and difference’.52 Whilst there 
lies an homogenisation of indigenous interests (a pan-indigeneity) at an 
international level, this is an observation about the lack of politics and sub-
jectivity informing the construction of the ‘indigenous knowledge’ category. 
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For instance, the diversity of indigenous political interests within a state like 
Australia remain relatively undisclosed. Politics and particularity can be 
missed in both national and international contexts: this allows the imaginary 
Aboriginal/indigenous to be stretched across transnational borders.

The global and the local are intermeshed with the production of the 
local context informing the interest in the global spaces. Hardt and Negri 
suggest that this process requires refl ection upon the ‘production of local-
ity, that is, the social machines that create and recreate the identities and 
differences that are understood as the local’.53 Thus the governing strate-
gies are understood as mutually engaged but produce ‘different networks 
of fl ows and obstacles in which the local moment or perspective gives 
priority to the reterritorialising of barriers and boundaries and the global 
moment privileges the mobility of deterritorialising fl ows’.54 What Hardt 
and Negri suggest here is that mobile and modulating networks of power 
produce problems of differentiation.

Whilst political elements may underpin (and contest) the  classifi cation 
of other intellectual property subject matter, indigenous knowledge 
presents special difficulties for the law owing to its now highly politi-
cised character. Broader political claims (like those for sovereignty and/
or self- determination) and diverse indigenous contexts and expectations 
are  fl attened, with attention to indigenous differences defl ected by the 
primacy of the established modern/tradition polarity within the intel-
lectual property framework. Any incongruity is identifi ed as cultural in 
nature. Increasingly, it is through indigenous claims that the culture trope 
is implicitly brought within a legal discourse.

The turn to culture within legal study more generally indicates a 
 conscious sensitivity to these issues. The law has been forced to consider 
the world beyond its boundaries through the specifi c moments where 
claims of legal expectation also incorporate arguments regarding cultural 
integrity and identity. As examined in Part One, the implications such 
claims have for law point to the need for legal studies to engage more fully 
cultural critiques.55 The position of cultural issues within law signifi cantly 
indicates a shift in how culture has become a nexus for governing. As Sarat 
and Simon explain, ‘[w]hether we like it or not, the practices of governance 
help set the agenda for legal scholarship’.56

To some extent political and cultural contexts are rendered explicit in the 
identifi cation of indigenous subject matter in intellectual property frame-
works. However, rather than fi nding a stable legal object, the recognition 
of the cultural elements also infl uence perceptions of the incompatibility of 
the subject matter. This is not a problem for those comfortable with post-
structuralist deconstruction and cultural approaches to the law. However 
with indigenous knowledge the interest in the ‘indigenous’ exceeds that 
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particular discursive legal framework. For the more traditional legal 
scholar, such as the legal realist, the lack of solidity and universality in 
the legal object creates an unhappy tension. Under such circumstances, 
cultural politics within the ‘indigenous’ category are underplayed so that 
attempts to manage the legitimacy of the broader negotiation of cultural 
inclusion, within the law’s established terms, can be effected. It is this 
interplay between acknowledging the cultural politics and reducing it that 
characterises the position of indigenous knowledge within both Australian 
and global systems of intellectual property.

MAKING A ‘GLOBAL’ INDIGENOUS KNOWLEDGE 
CATEGORY

Since 1967 discussion about how to protect indigenous knowledge 
 adequately has featured in international forums, and since that time there 
has been contest over the identifi cation and even the instrumentality of the 
law in this area.57 For instance, as mentioned above, attention to secure 
indigenous knowledge as subject matter in intellectual property discourse 
was made difficult by the ambiguity of term ‘folklore’. National reports 
like the Australian 1981 Report of the Working Party on the Protection of 
Aboriginal Folklore58 and the discussion stimulated internationally follow-
ing the 1967 Tunis Model Law, indicated the varying difficulties in develop-
ing a representational consensus about the nature of ‘folklore’ and how an 
identifi cation of folklore might be achieved.

The sustained international struggle to describe indigenous knowledge 
was illustrated in the Introduction through a quote from a key WIPO 
Report.59 To date the exact position of indigenous knowledge within the 
intellectual property discourse remains uncertain. What is certain however, 
is that in any literature that discusses indigenous knowledge and intellec-
tual property, culture or cultural will be deployed as an explanatory tool 
for indigenous differentiation. The following example, taken from a public 
academic forum dedicated to the subject of indigenous rights in intellectual 
property (of which there are now many) aptly illustrates the point.

We are going to discuss two issues: a cultural one which is loosely referred to as 
‘folklore’ and a scientifi c one, which is referred to as ‘traditional knowledge and 
genetic resources’ – traditional knowledge being those remedies which indig-
enous people usually have developed over time.60

In the last few years, in an attempt to understand and manage the amorphous 
character of indigenous knowledge, new kinds of categorisation that separate 
parts of indigenous knowledge to accord with the international intellectual 
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property framework have occurred. In this instance, traditional knowledge is 
deployed in a limited sense – it refers only to a medicinal and hence scientifi c 
discursive form which in intellectual property law tends to map easily onto 
the already existing operational system of patents not copyright. Through 
such separation, a troubling binary is replayed where folklore equates to 
‘culture’ whilst traditional knowledge becomes scientifi cally identifi able and 
consequently set apart from the ‘cultural’. To this end ‘culture’ becomes 
representative of difference whereas ‘traditional knowledge’ is made identifi -
ably familiar through its association with science. In similar circumstances 
to those analysed in reference to the 1981 Report of the Working Party on the 
Protection of Aboriginal Folklore, the problem of identifying the substance of 
folklore is remade as ambiguous and anthropological. Indigenous ‘cultural’ 
expression remains unidentifi able to the law except in the circumstances of 
knowledge pertaining to ‘remedies’ classifi ed through a scientifi c lens. The 
very presumption of such a division reproduces the artifi cial divide assumed 
between indigenous and scientifi c knowledge. Echoing similar concerns but 
in a different context, Long has also observed that ‘culture and intellectual 
property appear to have gotten a divorce’.61 Culture remains a term that 
is utilised to indicate (irreconcilable) difference rather than recognised as 
intrinsic to the emergence and function of intellectual property law.62 This is 
because, as Geller reiterates, ‘the categorical terms of the law do not easily 
translate into the terms of the constantly mutating cultural discourse’.63

It is somewhat troubling then, that these international divisions and false 
segmentations are being adopted and becoming normalised through their 
incorporation into state jurisdiction. For example, in Indonesia, there are 
three new laws currently being drafted by different Indonesian government 
ministries.64 One law specifi cally addresses traditional knowledge (and rep-
licates current Indonesian patent law: traditional knowledge will need to 
be registered in order for it to be protected), the second addresses genetic 
resources (and follows guidelines being established through the convention 
on biological diversity) and the third law focuses on cultural expressions 
in art (and hence resembles a reinvigorated highly protective copyright 
approach to be administered through the creation of a new bureaucracy 
and the Indonesian state). From an abstracted perspective, this develop-
ing categorisation and segmentation appeals to both international and 
national governmental ambition to solve the problems through new forms 
of regulation. However, from the perspective of local and traditional 
communities across the Indonesian archipelago, it is a false distinction 
that threatens to undermine belief systems, functioning social structures 
as well as creating substantial burdens and confl icts between people.65 It 
raises serious questions as to whom these new intellectual property laws 
will really benefi t.
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The extent of interest in developing an intellectual property remedy 
for indigenous knowledge furthers the production of the category within 
global frameworks. In addition, globalisation trends also inform the iden-
tifi cation and hence the construction of the category. Correspondingly, 
effects of globalisation that result in increased markets for cultural com-
modities means that expressions of indigenous cultures are remade into 
commodities of high value within national contexts and also across inter-
national borders – ‘culture’ is big business.66 But as Appadurai explains, 
‘The new global cultural economy has to be understood as a complex, 
overlapping disjunctive order, which can no longer be understood in 
terms of centre-periphery models’.67 Like other evolving and lucrative 
industries, indigenous knowledge has been subject to new strategies for 
identifi cation in order to streamline and better regulate these new markets. 
This is because the ‘complexity of the current global economy has to do 
with certain fundamental disjunctures between economy, culture and 
politics’.68

The resulting international attention to indigenous knowledge subject 
matter has established the broader signifi cance of the category ‘indigenous 
knowledge’. Yet the preferred analogue ‘traditional knowledge’ or more 
often the acronym TK circulates as a global term that is relatively fea-
tureless. Arguably the category of ‘traditional knowledge’ functions as a 
viable standard that can cut across national and international borders, and 
contested political and cultural environments. The postcolonial politics 
in which the international arena is engaged means that terms have to be 
inclusive of the diverse political environments that characterise the world 
order. But, ‘in a world composed of diverse cultures, histories, and politi-
cal, economic and legal realities, a universal standard is not only incapable 
of achievement but also poses the risk of being an externally imposed 
standard’.69

This observation also has direct relevance in regard to the opening quote 
to this part of the book – where in certain forums it is enough that the ‘tra-
ditional knowledge’ issue is on the agenda, but it is not engaged with any 
real sensitivity or particularity. As inferred from the quote, the respondent 
appears to suggest that cultural particularity or specifi city would be disrup-
tive and pose problems of legitimacy. With such potential challenges, it is 
far safer (and easier) to avoid the problem by abstraction, objectifi cation 
and exclusion. The very politics of indigenous knowledge remain absent 
from discussions of its (potential) intellectual property protection. Local 
identities might be privileged in making the category legitimate in terms of 
international discussion, but these identities are displaced when they actu-
ally threaten to reveal the explicit cultural politics (and prejudices) at play 
within the global polity.
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Arguably the cultural particularity is deemed a subject more worthy 
of consideration by each nation state. In this sense, the nation state is 
posited as more qualifi ed to address the issue in view of the distinct colo-
nial and postcolonial experiences of governing indigenous people. This 
also presents the quandary where the international forums seek to set 
the terms of the debate and authorise discussions set in those terms, but 
ignore quite fundamental questions about the limitations of the debate. 
Cultural particularity is relegated to a position that does not disrupt 
the dominant circulation and proliferation of preferred classifi catory 
indices.

While indigenous people may increasingly be recognised as an 
 international group commanding attention, they remain situated in incred-
ibly difficult subject positions that must be mediated. Especially in forums 
(academic and otherwise) where indigenous issues are addressed, but 
indigenous people themselves are absent, it is easy to perpetuate romantic 
assumptions about indigenaity and disavow the ongoing political battles 
of which intellectual property is just one. The communicative practices 
that affect the expression of indigenous subjectivities in global law have 
signifi cant consequences for indigenous agency. Appadurai aptly captures 
this paradox of representation wherein he states: ‘The critical point is that 
both sides of the coin of global cultural processes today are products of the 
infi nitely varied mutual contest of sameness and difference on a stage char-
acterized by radical disjunctures between different sorts of global fl ows and 
the uncertain landscapes created in and through these disjunctures’.70

The international arena is integral in setting the key terms of the debate 
and sidelines discussion that may compromise the adoption of those terms 
within national contexts. This way of shaping the categories and hence the 
terms of the debate has direct correlation with processes of harmonisation. 
In this context, harmonisation means the adoption of very broad abstract 
statements that imply an intention to ‘do better’ in relation to a particular 
concern. It suggests agreement upon the various cultural aspects embed-
ded within the construction of the categories and the subsequent relation 
to economics and obligations for the enforcement of private property 
rights. At the same time it defl ects attention from claims that do not fi t 
that particular formula of rights. Whilst critiques of harmonisation point 
to the inequitable frameworks of intellectual property that are imposed as 
regulatory standards, the very construction of the category of ‘traditional 
knowledge’ imposes its own regulatory standards. In this context, the term 
most utilised to establish the standard is the trope of ‘culture’. It is the pre-
vailing emphasis on culture to explain why indigenous claims are different 
to any other that intellectual property law has had to deal with in its long 
history that I will now explore.
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