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Conclusion

This book began with the premise that in all the writing dedicated to
discussing indigenous knowledge and intellectual property law, none had
looked at the production of this category in law, and what the effects of this
position were. Curiously little investigation in this area has been directed to
the way in which law grants property rights in intangibles, nor how this has
been justified through particular categories and forms of classification.

This work has provided an account of the complicated emergence of
indigenous knowledge, as a discrete category, in intellectual property law.
Whilst the work has primarily been restricted to an Australian context,
similar examination could be extended into other national sites. This
would further illuminate the multiple ways in which indigenous knowl-
edge has been produced within legal discourse, and the regimes of truth
about its inclusion and properties that have subsequently been generated.
Significantly this work has looked to the internal mechanisms of the law
to explain problems of accommodating indigenous difference. This inves-
tigation has revealed that the hidden dilemma of providing protection for
indigenous knowledge resonate with tensions that characterise intellectual
property as a whole: namely how it is possible to justify property rights in
any intangible subject matter.

Intellectual property is always being presented with ‘new’ knowledges
as subject matter and thus it is always in a position of managing differ-
ence. Owing to its adaptability in the face of new developments, and we
may consider digital technology and biotechnology as two examples that
demonstrate the range and variability of new kinds of subject matter, ques-
tions remain as to why indigenous knowledge generates particular contests
about its inclusion and what form these take. Much critical literature has
focused on the incommensurability between indigenous knowledge systems
and western intellectual property frameworks. Such analyses provide wide-
ranging critiques of the culturally contingent nature of the law. Yet even
within these positions, there remains little examination of the complex
ways in which knowledge is understood as property in both indigenous and
non-indigenous contexts, and how the law is deeply imbued with managing
this process of identification.

The term ‘indigenous intellectual property’ invites a misplaced perception
that this subject is a naturally occurring body of law. Rather than assume
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the naturalness, this work has examined the politics of its construction
precisely as a ‘special’ category. In examining its production, I have sought
to highlight the manifold ways in which the category has been produced by
social, political, governmental, legal and individual agents and influences.
Through the interplay of such diverse elements, the extent of legal power
becomes more transparent and this helps in understanding both the pro-
duction of the category and also the capacity for future directions.

It was the copyright cases in the 1980s involving Aboriginal art that
provided the first solid catalyst for the inclusion of indigenous knowl-
edge in intellectual property law in Australia. Prior to this, indigenous
knowledge was predominately translated through anthropological and
ethnographic discourses. The copyright cases are important because they
were indicative of various fluctuations in the utility and interpretation of
a body of knowledge termed ‘indigenous knowledge’. This was in regards
to the increased value that was attached to the knowledge, in research, sci-
entific, indigenous and artistic domains. In various forms, an international
and national industry circulating around and dependent upon indigenous
knowledges, has been generated. In Australia at least, the industry has
fostered and supported valuable infrastructure within indigenous com-
munities. Significantly with this industry has come an inevitable push for
ways of compensating for the value of the knowledge and measures to
restrict and control the circulation in certain circumstances. In many ways
a corollary can be drawn between the indigenous knowledge industry and
new technologies, where the increased circulation means greater access
from differing communities, which also correspondingly leads to misuse
and inappropriate applications of this knowledge. What constitutes inap-
propriate behaviour changes from context to context, and this challenges
the competency of the law: for such struggles inevitably arise from relations
of power.

There is little surprise that the indigenous knowledge enterprise has
turned to intellectual property law for remedy to readdress issues of control
and modes of circulation by the ‘owners’ and custodians of indigenous
knowledge. In a globalising and interconnected world, knowledge itself has
been naturalised as generating property rights, even though the historical
justification of this remains unclear. The increased circulation of rights in
intellectual property provides an interpretative framework that normalises
the concept of a property right in information and relies upon narratives
of its emergence, logic and rationale. This is helped by the generality of
discussions that intellectual property and copyright have produced when
detached from specific practical negotiations. ‘Copyright law questions
can make delightful cocktail party small talk, but copyright law answers
tend to make eyes glaze over everywhere.’!
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Competing interests vie for control of the intellectual property language:
what is an infringement, what is property, how to determine originality
and so forth. Indigenous people also have the power to effect such changes
as the term ‘indigenous intellectual and cultural property’ illustrates. Yet
the legal framework remains pivotal and influences how discussions about
knowledge use and information exchange are made. Intellectual property
is not a neutral form but is also open to influence from a range of inter-
ested parties and competing interests, something that can be seen from any
considered look at its history. Yet the challenge remains that of exposing
contingencies that have (ironically) historically remained hidden.

Jessica Litman has argued, that faced with pressures in terms of what
intellectual property can include and whether the copyright statute can
adjust, two familiar lines of debate are engaged. One side claims an incom-
mensurability with the current regime and calls into question the ‘assump-
tions upon which our copyright laws are based’.? The other camp insists
that copyright is always faced with the issue of change in subject matter
and as a consequence continues to manage the orbit of its categories with
relative success thus not requiring any substantial change.? Litman’s com-
ments are useful and worth considering in a more complicated matrix. For
one argument that points to the problems of assumptions about copyright
law can also recognise the relative success in how the categories have been
historically employed. With these positions in mind, this work has sought
a middle road, arguing that the issues faced here are part of an intellectual
property continuum in managing differing sorts of knowledge.

The point is that the success in mediating categories and the difficulties of
including new subject matter are part of one and the same concern: how to
justify property in something that has no clear boundaries of marks of iden-
tification. Any claim to property in knowledge faces this same problematic,
whether property rights are argued to be invested in ‘culture’ and ‘heritage’
or in some form of ‘labour’ exerted to compile a telephone book. To avoid
sustained challenge on what would otherwise be a destabilising element,
the law has come to rely on the tangible product to invest property. But in
certain cases, like indigenous knowledge, this reliance is revealed as being
culturally contingent on certain standards of identification. A key irony is
that in positioning indigenous knowledge within an intellectual property
regime, the law produces a subject that is difficult to manage, and this
exposes the instability of the law’s own metaphysical categories.

A more complicated question remains: given intellectual property is
limited and perhaps inappropriate in catering for the diversity of indig-
enous epistemologies and ontologies, both in its remedy and forms of jus-
tification, why hasn’t it then been abandoned as a political cause? Whilst
there is no clear answer, it is apparent that in the circumstances where the
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legal potential resides and involves the market, and law is the carrier of
important entitlements, an abandonment of the language and framework
of intellectual property could potentially discriminate against indigenous
interests that intersect the market. There also needs to be a realistic aware-
ness of the extent that indigenous people use the tools that are available.
This also means recognising the moments of agency, both in its possibilities
and in its compromises. Further, it is necessary to recognise the diversity
of agency across and within indigenous contexts — for clearly not all indig-
enous people reside in traditional communities and remote communities,
or relate directly to notions of community. We cannot afford to continue
talking as though all indigenous people are the same, have the same
problem with intellectual property, or would want to be part of a unique
indigenous sui generis system. We need to start arguing in the particular,
rather than the general. This is because the general does specific, and at
times dangerous work in abstracting and decontextualising indigenous
experience in ways that are curiously similar to the critiques levelled at the
biases with intellectual property law.

Indigenous needs can and do differ. This helps us understand why the
intellectual property framework has not been abandoned: it provides a
means of leverage for indigenous self-determination claims in that it allows
the exercise of control over uses and circulations of information. These
are legitimate claims that engage international and national discourses of
human rights and demand recognition of the troubling pasts that inform
indigenous circumstance within many nations. But at the same time, we
have to be realistic about what can be gained through an intellectual
property regime: legal frameworks of themselves cannot ever adequately
provide a stand-in-grid for issues that require social and cultural reflection
and reconciliation.

The objective of this project has been to highlight the complicated
relations of power implicit in producing indigenous knowledge within
intellectual property law. It has revealed the concomitant political, social
and cultural mechanisms within the struggles for inclusion and recogni-
tion, and that it is these intersections that influence legal possibility and
direct the potential capabilities for future practical engagement. Yet this
work contains within its frame directions for future research: specifically
projects focused on understanding the diverse ways in which indigenous
people come to and appreciate certain kinds of knowledge as property and
the varied ways in which intellectual property can be employed effectively.*
Only a sustained examination of the particular can begin to generate some
useful and workable strategies. In this sense ‘the particular’ means working
with indigenous people and indigenous communities on problems that
are being experienced now. It is time for critical engagement on problems
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that are already manifest — and this means reinterpreting this issue beyond
that of a quaint intellectual property problem that can be addressed by
academics from their offices.

NOTES

1. J. Litman, Digital Copyright, Prometheus Books: New York, 2001 at 13.

2. Ibid., at 35.

3. Ibid,, at 35.

4. For example see the following projects: Australian Institute of Aboriginal and Torres
Strait Islander Studies and the Intellectual Property Research Institute of Australia,
Intellectual Property and Indigenous Knowledge: Access, Ownership and Control of
Cultural Materials, 2002-2004; Ford Foundation, Social Science Research Council and
Lembaga Studi Pers dan Pambangunan (LSPP), The Propertisation of Traditional Arts
in Indonesia, 2005-2007; Department of Cultural Development, Sport and Tourism,
Northern Territory and Jumbunna Indigenous House of Learning, University of
Technology, Evaluation of the Northern Territory’s Library and Knowledge Centre
Models, 2005.
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