


such serious harm to basic interests. But this need not be taken as
endorsing the substantive justice of the international legal system. The
claim that international law has helped to make the world a better place
in terms of justice is not incompatible with the claims, first, that the
world is still deeply unjust, and second, that this injustice is endorsed and
perpetuated by our current system of international law. Even if certain
forms of immoral, human rights infringing interaction between states are
now prohibited by international law, we are, on some accounts, a long
way from realising distributive justice between states. Although the
extent to which modern-day states are independent sovereign entities
has certainly changed in recent years, with significant limitations being
placed on states’ ability to run their own affairs in a number of policy
areas,4 the defining characteristic of international law in terms of dis-
tributive justice is still the sovereignty which states have over their own
borders in two critical respects: in relation to control of their resource
holdings, and to immigration policy. As will be seen, this is problematic
from two rather different approaches to international distributive justice.
From both perspectives, it will be argued, international resource holdings
are unjust. Individuals and groups in one state have entitlements to
resources currently controlled, according to the tenets of international
law, by others. These entitlements are enforceable claims on others,
based in distributive justice. International law, however, positively
upholds an alternative distributive scheme, and backs this scheme by
the use of coercive force. This means that international law is unjust –
and calls its legitimacy into question.

For those who hold forward-looking, redistributive accounts of inter-
national distributive justice, the claim that the distributive scheme sanc-
tioned by international law is unjust is straightforward. The key factor
is the paucity of redistributive mechanisms between states. What inter-
national law certainly does not do is to require a redistribution of
resources across national boundaries so as to bring about a particular
distributive pattern, such as equality, or priority for the worst off. One
perspective from which this is obviously problematic is that of egalitarian
cosmopolitanism. Advocates of cosmopolitanism maintain that national
boundaries are not of ethical significance in terms of distributive justice.
Cosmopolitan writers who advocate extensive redistribution of resources at

4 See D. Held, ‘The Changing Structure of International Law: Sovereignty Transformed?’ in
D. Held and A. G. McGrew (eds.), The Global Transformations Reader (Cambridge:
Polity, 2003), 162–76.
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a domestic level will typically argue for the same kind of redistribution
across communities. Such a redistributive position may be founded on a
view of the extensive nature of international interdependence in a globalised
era, maintaining that the world should be seen as a single scheme of social
cooperation. Or one can simply maintain that persons have equal moral
worth, and as such are entitled to equal concern and respect regardless of
their national background. On either account, redistributive cosmopolitans
must seemingly condemn the distributive implications of contemporary
international law. As Buchanan notes, ‘some would argue that the control
over resources that international law accords to states as an element of
sovereignty is the single greatest impediment to eradicating the most
grievous distributive injustice in our world – the vast disparity of wealth
between the “developed” and the “underdeveloped” countries’.5

Condemning the distributive implications of international law in
terms of ideal theory on this basis is a relatively straightforward business.
But there is another school of thought within the literature on inter-
national distributive justice which appears to be more sympathetic to the
vision of global justice reflected in international law. This position has
been described in a number of ways, the most well-known perhaps being
that of Charles Beitz, who labels advocates as ‘social liberals’, in contrast
to ‘cosmopolitan liberals’.6 I have elsewhere described this position as
‘international libertarianism’, as I suggest that those within this school
adopt principles of distributive justice between states which are analo-
gous to those principles of justice which libertarians such as Robert
Nozick maintain should obtain between individuals in domestic society.7

Such accounts typically stress the importance of national sovereignty,
understood as the (perhaps limited) right collectively to govern oneself
free from external interference, of self-ownership, understood in terms
of entitlement to one’s own territory and resources, and of a minimal or
highly limited state at an international level. International libertarians
adopt an intermediate position on international ethics between redis-
tributive cosmopolitanism and prescriptive realism, whereby one accepts
that states have duties towards one another without accepting that
these are analogous to domestic relations of justice within a particular

5 A. Buchanan, Justice, Legitimacy, and Self-Determination: Moral Foundations for
International Law (Oxford University Press, 2004), 53.

6 C. Beitz, ‘Social and Cosmopolitan Liberalism’, International Affairs, 75 (1999), 515–29.
7 See D. Butt, Rectifying International Injustice: Principles of Compensation and Between
Nations (Oxford University Press, 2009).
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polity.8 The detail of these principles differs, but it is possible to identify a
core shared by the different accounts. The key to the core principles is a
respect for national sovereignty and self-determination and a commit-
ment to the basic principles of existing international law. In particular,
one might identify two principles common to these accounts:

(1) States should refrain from forceful intervention in the affairs of other
states, other than i) when acting in response to aggression, or ii) to
prevent human rights violations.

(2) States should comply with voluntarily made treaties and agreements.

These core principles are often supplemented by further, complementary
principles which have the effect of making the account more demanding.
For example: one might maintain that states have a duty not to harm
other states (in a broader sense than in (1) above); that they have a duty
not to exploit other states; and that they have duties of assistance to those
who lack some basic minimum level of subsistence. The key theme that
such accounts possess in terms of distributive justice is that the redis-
tribution they require is, at best, limited. So, for example, while Rawls
argues that, ‘Peoples have a duty to assist other peoples living under
unfavorable conditions that prevent their having a just or decent political
and social regime’,9 he explicitly contrasts his position with that of the
redistributive cosmopolitans on this point. Duties of assistance only
apply insofar as other societies are unable to realise just institutions:
‘Once that end is reached, the Law of Peoples prescribes no further target
such as, for example, to raise the standard of living beyondwhat is necessary
to sustain those institutions.’10 In opposing patterned redistribution across
national boundaries in the name of national self-determination, or by
denying that distributive justice applies in an international context due to
the absence of a particular kind of relation between members and non-
members of the state, international libertarians endorse backward-looking
principles of distributive justice whereby there is no requirement of justice
to redistribute resources across state borders with each new generation.

8 Examples include J. Rawls, The Law of Peoples (Cambridge, MA and London: Harvard
University Press, 1999), 37; Walzer, Just and Unjust Wars, 61–3 and 108; D. Miller, On
Nationality (Oxford: Clarendon, 1995), 104–5; Nagel, ‘The Problem of Global Justice’,
130–2; M. Frost, Ethics in International Relations (Cambridge University Press, 1996),
106–10; T. Nardin, Law, Morality and the Relations of States (Princeton University Press,
1983), 269–70.

9 Rawls, The Law of Peoples, 37. For discussion, see 105–20.
10 Rawls, The Law of Peoples, 119.
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The principles of justice advocated by international libertarians seem
very close to those enshrined in existing international law. It might, then,
be supposed that an advocate of such an approach would reject the claim
that international law is unjust in terms of distributive justice. However,
this would be a mistake. The problem with existing international law
for international libertarians is that it does not take sufficient account
of unrectified historic injustice. Some discussion of the more familiar
account of Nozickian libertarianism, based upon historical entitlement,
may be helpful here. Nozick famously outlines three principles of dis-
tributive justice: the principle of just acquisition, by which individuals
can come to possess property rights over objects; the principle of justice
in transfer, by which entitlement to properly acquired property can be
transferred from one individual to another; and the principle of rectifica-
tion, by which illegitimate transfers of property are to be corrected.11 The
consequence of Nozick’s political theory is that it is possible for a society
characterised by extreme distributive inequality to come about in keep-
ing with the principles of justice. It follows that subsequent attempts
by the state to redistribute property from one party to another will be
illegitimate insofar as doing so ignores the justly acquired entitlements of
property owners. Such a policy disregards the history by which the
distribution came about, treating resources as if they were ‘manna from
heaven’. But it does not follow from this that we need see Nozick as
endorsing the actual distributions which we find in modern-day socie-
ties. There is no reason to think that such distributions came about in
keeping with the principles of justice in acquisition and transfer, since we
recognise the pervasive injustice which has characterised how present-
day real world holdings have come about. So real world holdings look
open to challenge under the principle of rectification. Nozick saw this
clearly. He accepts that it might be best to see some patterned principles
of distributive justice as ‘rough rules of thumb meant to approximate
the general results of applying the principle of rectification of injustice’.
On the basis of particular empirical assumptions, one might even end
up endorsing a one-off version of the difference principle. An important
question for each society will be: ‘given its particular history, what
operable rule of thumb best approximates the results of a detailed
application in that society of the principle of rectification?’.12 He con-
cludes that, ‘although to introduce socialism as the punishment for our

11 R. Nozick, Anarchy, State, and Utopia (New York: Basic Books, 1974), 150–3.
12 Nozick, Anarchy, State, and Utopia, 231 (Nozick’s emphasis).
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sins would be to go too far’, it is possible that the extent of past injustices
is so great as to justify a more extensive, redistributive state in the short
run. In other words, his theory does not legitimate real world contem-
porary property holdings and shield them from a redistributive state.

The parallel with the international situation should now be clear. From
an international libertarian perspective, insofar as international law has
not accepted the existence of obligations to rectify historic injustice,
it endorses and legitimates arbitrariness and injustice in distribution.
It is a defining feature of international law, as it has developed through
agreed treaties between nations and by international customary practice,
that it does not have retroactive effect.13 This is made clear by, for
example, Article 28 of the 1969 Vienna Convention of the Law of
Treaties, which holds, ‘Unless a different intention appears from the
treaty or is otherwise established, its provisions do not bind a party in
relation to any act or fact which took place or any situation which ceased
to exist before the date of the entry into force of the treaty with respect
to that party’.14 International law serves to constrain and direct future
actions and provide redress when acts of international injustice are
committed once these are illegal. But there is no redress provided for
the victims of injustice perpetrated prior to the passage of the legislation
in question.15 In a domestic case, and, in particular, in a society already
governed by the rule of law, there are good reasons for the principle of

13 This chapter employs a predominantly positivist conception of international law, which
holds that the content of law is determined by its positive provisions, as enshrined in its
formulation in written international law and in authoritative international legal norms
and conventions. One could argue from a natural law perspective that international law
is actually significantly different in content from its current positive formulation, and
thus even suggest that international law properly understood allows for the rectification
of historic injustice. Such a view does not affect the substance of my argument, which
then becomes the claim that international law as currently interpreted is unjust, and may
be illegitimate.

14 Article 28: Non-Retroactivity of Treaties, Vienna Convention on the Law of Treaties
(1969), available at http://untreaty.un.org/ilc/texts/instruments/english/conventions/1_
1_1969.pdf (accessed 21 November 2008).

15 It is sometimes suggested that the development of the legal category of ‘crimes against
humanity’ at the Nuremberg Trial following the Second World War, under Article 6 of the
Charter of the International Military Tribunal, represented the development of ex post facto
law with retroactive effect. This is far from clear, however, and is probably better seen as a
conceptualisation of a particular kind of illegal action: the Judgment of the Tribunal makes
specific reference to the principle of nullum crinem sine lege, and invokes existing inter-
national conventions and particular international treaties, such as the Geneva Conventions.
Thus Iu. A. Reshetov writes: ‘The well-known principle of justice barring the retroactive
effect of the law thus possesses its own substantive peculiarities in international law. These
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nullum crimen sine lege, which holds that laws do not have retroactive
effect, since there is an obvious danger that individuals will be punished for
good faith actions, performed at a time when there was little or no sugges-
tion that the actions in question would subsequently be criminalised. Such
a situation would clearly create a highly damaging atmosphere of doubt and
insecurity. But when one considers the retroactive illegalisation of seriously
unjust, harmful actions, where the relevant sanctions are not so much
punitive as restitutive or compensatory and apply to sizeable collectives
rather than to individuals, the situation is rather different. The injustice of
the historic international action in question does not lie in its unlawfulness,
but rather in its unacceptable harmful effects on individuals’ interests.
Rectificatory duties for such actions would be owed in the absence of any
international law whatsoever. In such a context, drawing a line under
unrectified injustices and merely requiring that future interaction be just
does not necessarily serve the ends of justice.

It is easy to think of situations where the introduction of a rule
forbidding certain kinds of harmful interaction without attempts being
made to reverse the effects of previous harmful interaction has absurd
and unjust consequences. Imagine a case where two communities, each
with an equal share of resources, live unknown to each other on two sides
of a river. As such, they have no rules of any kind, formal or customary,
regulating their interaction. One day, a log jams across the river, forming
a bridge. The residents of community A cross the log to explore, and
carry off a large part of the property of community B. B protests, and so
A proposes a new rule, whereby no resources shall be taken from within
the territory of either community without the consent of the elders. Such
an outcome will evidently be unjust if it is not accompanied by the return
of the misappropriated property. This is so even if (i) the introduction of
the rule improves the situation overall, including from B’s perspective,
and (ii) B consents to the rule in question. This latter point is important,

particularities do not boil down to the establishment of a specific sanction already after the
commission of corresponding acts. If the criminal nature of that sort of act is already
established by international law, then the pinpointing of the objective side of the crime,
that is, the criminal effects proper, can be effected later as well. This occurred at
Nuremberg … where the Charter of the International Military Tribunal was elaborated …
after the factual commission of acts which, however, long before that were recognised as
criminal.’ Iu. A. Reshetov, ‘The Temporal Operation of Norms on Criminal Responsibility’,
in G. Ginsburg and V.N. Kudriavtsev (eds.), The Nuremberg Trial and International Law
(Dordecht: Martinus Nijhoff, 1990), 111–17 at 114. For further discussion of the principle of
nullum crinem sine lege in international law, see M. Boot, Nullum Crimen Sine Lege and the
Subject Matter Jurisdiction of the International Criminal Court (Antwerpen: Intersentia,
2002), 18–21.
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since it means that one cannot point to the fact of agreement between
parties that a line be drawn under the past to resist the claim that justice
requires rectification of the injustice perpetrated prior to the agreement
in question. It might well be that, without the introduction of the rule, the
two communities would engage in a self-perpetuating series of raids on
each other’s property, leaving both worse off than if the rule is intro-
duced. Or it might be that B is weaker, or just less willing to enter into
violent conflict, than A, and so faces the threat of further incursions into
its territory if it does not consent to the rule. Such possibilities explain
why B may well agree to the introduction of the rule, but also serve to
make the obvious point that consent is not sufficient to render an out-
come, or a system of rules, just. This is important given the prominence
which arguments concerning consent, evidenced by treaty agreements,
have traditionally been afforded in the literature on the legitimacy of
international law. But as Mattias Kumm notes, ‘it is doubtful that much
legitimating value can be placed on a state’s consent to a treaty, when the
state is confronted with a take it or leave it option and the costs of not
participating are prohibitively high’.16 It is commonly asserted that when
consent takes place in a context of coercion or threat, the justifiability of
the ensuing outcomes cannot be taken for granted. The historic evidence
of widespread international injustice, and the relative prominence and
bargaining power of precisely those countries most responsible for the
commission of said injustice in the development of international law, is
sufficient to call into question the justificatory force of consent in inter-
national law. International law was developed on the terms of the affluent
states, and shaped in their interests. The claim that the principles of
international law which lack retroactive effect were consented to by
those who were victims of historic injustice does not confer justifiability
upon the outcome. The fact that international law endorses and perpe-
tuates distributive injustice does not mean that it has not been a good
thing, compared to a counterfactual where no such rules were developed.
But it has not been as good as it could or should have been. Insofar as one
believes that uncorrected distributive injustices obtain between states,
the lack of provision in international law for the righting of these wrongs
renders the international legal system unjust. Thus, from the perspec-
tives of both cosmopolitan liberalism and social liberalism, the current
international legal order is unjust. For cosmopolitan liberals, it is

16 M. Kumm, ‘The Legitimacy of International Law: a Constitutionalist Framework of
Analysis’, The European Journal of International Law, 15 (2004), 907–31 at 914.
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insufficiently forward-looking. For social liberals, it is not backward-
looking enough.

Legitimacy and international law

I have argued that existing international law endorses and perpetuates
distributive injustice, that its claims to rest upon consent are proble-
matic, and that the world would be more just if some of its provisions
were radically reshaped so as to allow for the righting of the lasting effects
of historic wrongs. Does this mean that international law is illegitimate?
Not necessarily. International law is not solely a set of rules determining
the distribution of resources. It also governs the international arena more
generally, seeking to regulate how states treat their own citizens, and
those of other countries. We might hope that international law reduces
or minimises the incidence of violence and war, and prevents a range of
actions which could lead to greater distributive injustice than if it did
not exist. So there are reasons both of justice in a broad sense, and of
distributive justice specifically, to think that, at the very least, the exis-
tence of international law is an improvement on what went before. In
domestic state of nature arguments, it is often the rich who are portrayed
as benefiting particularly from the introduction of law, since without the
law they could be set upon by the poor.17 The principle of equal vulner-
ability played a key role in Hobbes’s account in Leviathan. Such sugges-
tions are less plausible in an international context, where rich states
are able to defend themselves by means of military technology with a
rather greater assurance than was available to the rich in Hobbes’s state
of nature. The claim that existing international law, though endorsing
distributive injustice, furthers justice in a broad sense is a plausible one.
This second section therefore scrutinises the claim that the existence of
unrectified historic injustice calls into question the legitimacy of inter-
national law by looking at the role of justice in contemporary accounts of
legitimacy. In addressing this issue, we must confront the variety of
meaning which different theorists have attached to the idea of ‘legiti-
macy’. For example, A. John Simmons has written at length on the

17 See, for example Jean-Jacques Rousseau’s discussion of the development of positive law
in ‘Discourse on the Origin of Inequality’, in G. D. H. Cole (trans.), The Social Contract
and the Discourses (London: Everyman, 1993), 96–9, and A. Smith, An Inquiry into the
Nature and Causes of the Wealth of Nations, A. S. Skinner and R. H. Campbell (eds.)
(Oxford University Press, 1981), 715.
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desirability of keeping the terms ‘justification’ and ‘legitimacy’ separate.
He notes that many contemporary political theorists run the two ideas
together, citing (amongst others) Nagel’s claim that, ‘the task of disco-
vering the conditions of legitimacy is traditionally conceived as that of
finding a way to justify a political system to everyone who is required
to live under it’, as well as Rawls’s statement that ‘the basic structure
and its public policies are to be justifiable to all citizens, as the principle
of political legitimacy requires’, and Leslie Green’s stark statement that
‘a state is legitimate only if, all things considered, its rule is morally
justified’.18 Instead, Simmons argues for a strong Lockean notion of
legitimacy, understood as the right of the state to direct, be obeyed by,
and coerce subjects:

Legitimacy … is the exclusive moral right of an institution to impose on
some group of persons binding duties, to be obeyed by those persons, and
to enforce those duties coercively. Legitimacy is thus the logical correlate
of the (defeasible) individual obligation to comply with the lawfully
imposed duties that flow from the legitimate institution’s processes.19

The question, for Simmons, of whether the state is justified in acting in a
particular way is quite distinct from the issue of whether it has a specific
kind of relationship with those subject to it which gives citizens reason to
obey the state’s commands just because they are the commands of the
state. There are two distinct normative issues in play here. When we ask
whether a given system of law is legitimate, we may be asking one of two
questions:

(1) Is it justifiable for state actors to impose this system of law on persons?
(2) Do those subject to the law possess a correlative duty to obey the law

in question?

These questions are distinct, since it is possible to maintain that a system
of law is justified in the sense that it is morally permissible (or, perhaps,
even morally obligatory) for institutional actors to impose it upon those
subject to it, whilst also maintaining that those subject to the law in
question may justifiably refuse to obey its commands (when they can
do so without violating any other independent moral duties, for exam-
ple). There is no incoherence in thinking that a given state acts justifiably
in imposing a particular traffic law on all those in its territory, and

18 A. J. Simmons, Justification and Legitimacy: Essays on Rights and Obligations (Cambridge
University Press, 2001), 141 (Simmons’s emphasis).

19 Simmons, Justification and Legitimacy, 154.
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punishing all those it catches breaking the law so that the law is not
undermined, whilst maintaining that those subject to the law can justi-
fiably break the law when they can do so without risking harm to others.
Rather than stipulatively maintaining that legitimacy need or not need
refer to (2) as well as to (1), I shall refer to positive answers to (1) as
relating to ‘thin legitimacy’, and positive answers to (2) as referring to
‘thick legitimacy’. Thus, a system of law possesses thin legitimacy insofar
as it is morally justifiable for institutional actors coercively to impose its
requirements, and thick legitimacy insofar as those subject to the law
possess a political obligation to obey the law. Both of these are pressing
questions in relation to international law. Consider, for example, immigra-
tion restrictions, whereby states use coercive force to prevent non-nationals
from entering the state’s territory without the state’s permission. Are these
actions morally justifiable? Do those who wish to enter the state in
question but who are refused permission face an obligation to comply
with the state’s lawful decision? We need an account of the nature of
the legitimacy of international law, which tells us a) whether it exists, and
b) if so, whether it is thick or thin legitimacy, in order to answer these
questions.

How, then, might a system of law come to possess legitimacy? Tradi-
tional accounts of thick legitimacy typically make reference to the consent
of the governed. John Simmons, for example, maintains that ‘the proper
grounds for claims of legitimacy concern the transactional components
of the specific relationship between individual and institution’. The way
to judge the legitimacy of a legal system, on this account, is to look
primarily not at its content, but at the particular way that it has come
into being, and thus at the nature of the transactional relationship
between government and the governed. The question of the justice of
outcomes seems to be of secondary importance. Since Simmons is a
particular kind of voluntarist, it follows for him that only actual consent
constitutes the correct form of relationship. As no existing state achieves
this level of consent, it follows that no existing state is legitimate, and,
we might surmise, if no existing state meets his criteria of legitimacy, the
international legal system cannot do so. Although the idea of consent
does have a prominent role in international law in relation to treaties
between states, this is clearly insufficient to meet Simmons’s criteria for
legitimacy given that the states making the treaties lack legitimacy in
relation to their own citizens, and so are not empowered to transact
on their behalf. Thus even if we leave to one side the question of how
meaningful consent is in a context of extreme inequalities of power
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and a historical background of gross wrongdoing, the actual consent
approach cannot ground the legitimacy of international law. If we adopt
such an understanding, it seems as if we cannot really talk meaningfully
about the legitimacy of the international legal system at all. Seeking to
avoid the conclusion that international law is therefore illegitimate, some
writers on international law have sought to provide different foundations
for its legitimacy. Simmons’s account has the same basic structure as a
conventional promissory obligation. The reason why one has a defeasible
obligation to do X (obey the law) is because one has promised to do so
(consented to the authority of the state), rather than because X is in itself
good. The alternative is to incorporate some idea of the justice of the
order which the system of rules sets up, without equating legitimacy with
justice simpliciter. This sees legitimacy as a threshold concept – the
system need not be perfectly just in order to be legitimate, but it must
meet some minimal level of justice. It is this move which removes the
requirement for actual consent, or a relevantly similar transactional
history between governors and governed, and so opens the door to the
possible legitimacy of international law, but it also means that considera-
tions of distributive justice can now undermine legitimacy. For example,
in laying out his constitutionalist model for analysing the legitimacy of
international law, Mattias Kummmaintains that it is a mistake to look to
features of domestic legitimacy, such as informed consent, and expect
them to be replicated at an international level. The purpose of inter-
national law is ‘to establish a fair framework of cooperation between
actors of international law in an environment where there is deep dis-
agreement about how this should best be achieved’; if the law is to achieve
this purpose, then ‘those who are addressed by its norms are generally
required to comply, even when they disagree with the content of a
specific international rule’.20 However, all this creates is a presumption
in favour of international law, and it follows that this presumption can be
overridden if international law gives rise to significant injustice. Thus
Kumm writes:

The fact that there is a rule of international law governing a specific
matter means that citizens have a reason of some weight to do as that
rule prescribes. But this presumption is rebutted with regards to norms
of international law that constitute sufficiently serious violations of
countervailing normative principles relating to jurisdiction, procedure

20 Kumm, ‘The Legitimacy of International Law’, 918.
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or outcomes … each of the relevant principles can either support or
undermine the legitimacy of international law.21

It is unrealistic to expect a system of law to coincide perfectly with the
requirements of justice – the question is whether the system is suffi-
ciently just both to allow its coercive imposition by institutional actors
and to give rise to a correlative obligation to obey its commands. As the
preceding discussion suggests, both redistributive cosmopolitans and
international libertarians have good reason to question whether existing
real world distributions meet such a threshold. To consider international
law legitimate, on both Kumm’s and Simmons’s thick accounts, is
to maintain that those subject to it have a prima facie moral obligation
to obey its rules. They should not, for example, seek to redistribute
resources in an illegal manner, even if their actions have the effect
of bringing about a more just distribution. It is key here that the fact
that such actions would be illegal is taken as constituting a reason for
persons to forbear from performing them. There may be other reasons –
prudential reasons of self-interest, other-regarding reasons based on
upholding expectations and life plans – not to act in such a way, but
these will not stem from the authority of the law itself. A test case for a
redistributive cosmopolitan involves an illegal transfer from those who
are, in the real world, better off in material terms than they would be in
a just society to those who are worse off than they should be. For an
egalitarian cosmopolitan, this would mean a transfer from those who
have a greater share of resources than average to those with an inferior
share. Does the existence of international law mean that a modern-day
Robin Hood with the possibility of acting in such a way faces a moral
obligation not to do so? Do those who themselves have less than they
should face a political obligation to desist from taking the matter into
their own hands, even if they could bring about a more just distribution
by action which was illegal and redistributive, but otherwise harmless?
A corresponding test case for the international libertarian involves a
situation where those suffering from the automatic effects of historical
injustice seek, illegally, to reverse these effects. Imagine that before inter-
national law developed binding force, Nation B’s army stole a cultural
artefact (created and paid for by members of Nation G) from G’s
National Museum. This artefact now resides in the National Museum
of B. A member of G surreptitiously removes the artefact and donates it

21 Kumm, ‘The Legitimacy of International Law’, 917.
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to G’s National Museum. If we believe that international law possesses
thick legitimacy, it seems to follow that G faces a moral obligation to
return the item to B. The question is again that of the extent of the
injustice which the law allows. Whilst it seems clear that there are good
reasons for laws which prevent individuals from taking matters into their
own hands and independently seeking to correct distributions they deem
to be unjust, it also does seem that, in cases of gross injustice, to require
people to forbear from so acting asks too much of them. Jules Coleman
makes the point in relation to corrective justice and property rights:

In order for a scheme of rights to warrant protection under corrective
justice … [the rights] must be sufficiently defensible in justice to warrant
being sustained against individual infringements. Entitlements that fail to
have this minimal property are not real rights in the sense that their
infringements cannot give rise to a moral reason for acting … each of us
can imagine political institutions that so unjustly distribute resources that no
one could have a reason in justice for sustaining them by making repair.22

So the crucial question is whether existing resource distributions are
sufficiently just so as to be legitimate, and so place obligations on agents
to forbear from seeking to promote distributive justice through indepen-
dent direct action (as opposed to, for example, lobbying democratic
institutions to fulfil their justice-based duties). It is very hard for either
redistributive cosmopolitans or international libertarians to maintain
that agents face such obligations, and so this would appear to suggest
that significant elements of international law lack legitimacy in the thick
sense. It is relatively straightforward to maintain that this is true for
redistributive cosmopolitans, such as global egalitarians, who believe the
real world to be deeply, profoundly unjust, and who advocate massive
international redistribution. For international libertarians, the question
of whether the existing international legal system, lacking retroactive
effect, meets the relevant threshold of distributive justice depends upon
the extent to which we believe that rectificatory justice requires an
extensive redistribution of resources in the present day. My view is that
if one adopts an international libertarian account of global distributive
justice, one must accept that it seems probable that modern-day states
owe extensive rectificatory duties to others on account of past wrong-
doing.23 I have identified elsewhere three grounds on which rectificatory
duties can be said to be owed. These are:

22 J. Coleman, Risks and Wrongs (Cambridge University Press, 1992), 352–3.
23 This is the primary claim of Butt, Rectifying International Injustice.
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(1) Entitlement: when one state has possession of property to which
another state is morally entitled.

(2) Benefit: when one state is benefiting, and another is disadvantaged,
as a result of the automatic effects of an act of historic injustice.

(3) Responsibility: when one state is responsible for an ongoing injustice
in relation to another, understood in terms of an ongoing failure to
fulfil rectificatory duties over time.

Each of these arguments for the existence of potentially extensive
present-day rectificatory duties is undoubtedly controversial, but each
is conceptually distinct, so that one might reject one or two of these
grounds while still accepting the significance of what remains. I have
referred primarily in this chapter to the first category, that of entitlement,
and so we might consider the fact that international law does not require
the restitution of objects, such as items of cultural property, which were
misappropriated prior to the development of the relevant legal provi-
sion.24 It is possible to understand ‘property’ broadly here to refer not
only to physical artefacts, but also to other categories of entitlement,
including money, the value of improvements made to land, wages which
should have been paid to slaves but were not, and so on. Such an account
is dependent upon an argument as to how and why entitlements to
property can persist even when the property in question rests for long
periods of time in the hands of others, and upon an acceptance of the
justifiability of inheritance. The latter, in particular, has proved contro-
versial with many theorists, who wish to deny that resources can justi-
fiably be transferred from one generation to the next. But while such
arguments are available to the redistributive cosmopolitan, it is much less
clear that international libertarians, who, as we have seen, deny that
justice requires redistribution across national boundaries even when we
are considering generations subsequent to those which generated the
resources in the first place, can oppose the idea of a national inheritance
of resources. Accordingly, my view is that it is possible to argue for
rectificatory duties in connection with a wide range of different kinds
of entitlement. I would also maintain that categories (2) and (3) are
relevant to judging the justice of the international legal system – both
specify what justice-based obligations modern-day states should perform

24 For discussion of this, in terms of the 1969Vienna Convention on the Law of Treaties and the
1970 UNESCO Convention on the Means of Prohibiting and Preventing the Illicit Import,
Export and Transfer of Ownership of Cultural Property, see J.H. Merryman and A. E. Elsen,
Law, Ethics and the Visual Arts (London: Kluwer Law International, 2002).
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as a result of their rectificatory duties stemming from the past, but in
neither case does international law mandate such action. By drawing an
arbitrary line under centuries of international wrongdoing and disre-
garding the ways in which historic actions have affected the distribution
of benefits and burdens in the present, international law requires many
individuals and groups to live with a dramatically lesser share of the
world’s resources than they would possess in a just world. There are two
senses in which this is problematic for the legitimacy of international
law from the perspective of international libertarianism in particular.
Some individuals possess a significantly reduced share of resources than
they would possess if states fulfilled their rectificatory obligations. One
problem, then, is the distance between the unjust world and its rectified
counterpart which may mean that the world is not sufficiently just to meet
the threshold for legitimacy. But there is a further element to unrectified
injustice, which concerns the character of unrectified distributions.

There is something particularly unacceptable, from a moral perspec-
tive, about requiring those who are directly affected by unjust action
which violates negative rights to refrain from acting in a way which
would lessen their unjust disadvantage. It is one thing to note that a just
world would conform to a given distributive pattern, such as equality,
and to maintain that individuals are disadvantaged insofar as they lack
resources they would have if redistribution were to take place. It is
another to say that individuals are disadvantaged by a failure to rectify
the effects of rights-violating wrongdoing. It is particularly onerous for
individuals to have to live with the fact that others are failing to rectify
negative rights infringements. Thomas Pogge has argued that ordinary
moral reasoning is committed to a hierarchy of moral reasons, which
holds that negative duties not to wrong (unduly harm) others are sharper
and weightier than positive duties to protect others from wrongdoing.25

An analogous point can be made concerning the experience of those who
suffer as a result of violations of negative duties – everything else being
equal, it is more demanding to expect them to respect an unjust distribu-
tion than it would be were the distribution unjust only in relation to a
normatively desirable distributive pattern. Let us return to the case of the
misappropriated cultural artefact, belonging to G but currently held by
B. Imagine that the sum total of G’s holdings is 100 units, and that of B is
120 units, and that the artefact has a value of ten units. Both egalitarian
cosmopolitans and international libertarians would hold that similar

25 T. Pogge, World Poverty and Human Rights (Cambridge: Polity, 2002), 132.
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courses of action should take place – B should transfer the equivalent of
ten units to G.26 But it seems coherent to argue that the distribution is
intolerably unjust in terms of the legitimacy threshold from the inter-
national libertarian, but not the egalitarian cosmopolitan, perspective.
It is thus potentially the character of the unjust distribution, and not
simply its distance from the distributive ideal, which renders the law
which upholds the distribution illegitimate. As such, international liber-
tarians have particularly strong reasons to doubt the thick legitimacy of
international law.

Is, then, international law illegitimate? The alternative to this conclu-
sion is to change, once more, the way we view the idea of legitimacy in an
international context, and move from the thick to the thin conception.
We saw that Kumm shares with Simmons a belief that, for a system to
be legitimate, it must be the case that, generally speaking, its members
are obliged to obey its commands. That is to say that they see legitimate
systems of law as being those which possess political authority. By contrast,
Allen Buchanan argues that law can be legitimate without individuals
subject to it being obliged to obey it. Acknowledging the force of
Simmons’s work, Buchanan argues that the question of political legiti-
macy should be seen as distinct from that of political authority, since,
‘the single most compelling conclusion to be drawn from the recent
normative literature on political authority is that virtually no govern-
ment possesses it’.27 However, Buchanan dismisses the suggestion that
the international legal system should be judged legitimate on the basis
of consent, and instead links the legitimacy of international law to its
capacity to promote justice. To be legitimate, in this sense, is simply to be
morally justified in wielding political power, where to wield political
power is to (make a credible) attempt to exercise supremacy, within a
jurisdiction, in the making, application, and enforcement of laws.28

Buchanan’s account of moral justification here refers explicitly to the
achievement of justice: “The chief moral purpose of endowing an entity
with political power is to achieve justice … A wielder of political power
that does a credible job of achieving justice is morally justified in wield-
ing that power, if it provides a reasonable approximation of justice

26 Whether B transfers the artefact itself or property of equivalent value does not matter
from the egalitarian viewpoint. From an international libertarian perspective, Gmay, if it
chooses, insist on the return of the artefact specifically. I am obviously working with a
simplified version of egalitarian cosmopolitanism in this example.

27 Buchanan, Justice, Legitimacy, and Self-Determination, 240. 28 Ibid., 235.
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through processes that are themselves reasonably just.”29 This is a much
less demanding conception of legitimacy, but a straightforward link
between justice and legitimacy may nonetheless seem to undermine
international law’s legitimacy straightaway, given the preceding argu-
ment relating to the injustice of the current international legal system.
This is, however, too quick. Although Buchanan does assess inter-
national legitimacy in terms of justice, he defines justice, for this purpose,
primarily in terms of basic human rights. Thus, ‘A wielder of political
power … is legitimate … if and only if it (1) does a credible job of
protecting at least the most basic human rights of all those over whom it
wields power and (2) provides this protection through processes, policies
and actions that themselves respect the most basic human rights’.30 Key
here is that his definition of such rights in an international context has
little place for questions of distributive justice, being comprised of the
following: the right to life (in terms of not being unjustly killed); to
security of the person; to resources for subsistence; of due process and
equality before the law; to freedom from persecution and against some
forms of discrimination; to freedom of expression and to association.31

This does not deny that distributive justice is a constitutive element of
justice in a wider sense, but only denies that it should be included as part
of the criteria by which we judge the legitimacy of international law.
Clearly, there is more to justice than ensuring everyone has basic human
rights. If I enter a society of the affluent and take away all luxury goods
for my own personal enjoyment, I act unjustly, even though (on the
above account) I need not have infringed anyone’s basic human rights.
But the point of Buchanan defining justice, in the context of inter-
national law, in terms of these basic human rights is that, in current
non-ideal circumstances, upholding these rights is the most important
job international law has to do. So the crucial question is whether he is
right to exclude considerations of distributive justice from his account.
In what follows, I suggest that redistributive cosmopolitans and inter-
national libertarians should see this matter rather differently.

It is clear that Buchanan accepts that distributive justice would play a
key role in the international legal system of an ideal world. He argues for
the following three propositions:

(1) an ideal moral theory of international law must include a prominent
place for distributive justice;

29 Ibid., 247. 30 Ibid., 247. 31 Ibid., 129.
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(2) due to current international institutional incapacity, there are ser-
ious limitations on the role that international law can currently play
in contributing to distributive justice;

(3) international law can and should play a beneficial, largely indirect
role in securing distributive justice. Examples include the capacity
for international law to promote more equitable trade relations,
labour standards, environmental regulation and aid for development;
to create a global intellectual property rights regime; to support efforts
to liberalise immigration policies; and to encourage the development
of the institutional capacities needed to secure, eventually, inter-
national distributive justice.32

The limited role of distributive justice is largely a function of the nature
of the non-ideal world. Buchanan points to both institutional incapacity
and a lack of political will. He claims that, ‘at present institutional
resources are insufficient to assign the role of primary arbiter and
enforcer of distributive justice to any international agency or collection
of international agencies’.33 In this sense, he suggests, distributive justice
is currently relevantly different from the conception of justice focusing
on basic human rights. There are neither authoritative international
institutions capable of bringing about just distributions, nor the requisite
degree of background support for such institutions which is necessary
to allow them to function effectively.34 It seems clear that Buchanan’s
own favoured account of international justice is a version of redistribu-
tive cosmopolitanism. He rejects ‘anti-redistributive views’, which, he
suggests, ‘deny any significant scope for redistributive principles except
for the purpose of rectifying past unjust takings of goods’, and instead
endorses an account according to which ‘individuals have entitlements to
goods and opportunities that are independent of the claims of rectifica-
tion and that require the state to undertake redistributive policies such as
subsidising education, health care services, and income support’.35 Such
a position, when extended globally, puts Buchanan firmly into the redis-
tributive cosmopolitan camp in terms of ideal theory. The gap between
the ideal and real worlds on such an account is indeed great. But it is not
clear that this is true for those in the international libertarian camp.
There is no reason why they should accept that the lack of popular
support and the institutional incapacities which Buchanan identifies in
connection with his preferred, cosmopolitan account of justice should be

32 Ibid., 193–4. 33 Ibid., 219. 34 Ibid., 216–30. 35 Ibid., 223.
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seen to apply to rectificatory justice. If one believes that distributive
justice requires not (for example) redistributing the world’s resources
equally to each individual, or an implementation of the difference prin-
ciple, but rather the rectification of the lasting effects of historic injustice,
then the change in international law and society envisaged is potentially
rather less drastic. Cosmopolitan principles seem, at present, far more
popular in the academy than the real world, where the claim that partiality
for fellow nationals is legitimate is still predominant. My view is that it is
easier to persuade people in the real world that they owe duties to others
in different countries as a result of rectificatory justice than as a conse-
quence of redistributive cosmopolitan principles. Buchanan himself
accepts that ‘there does appear to be less consensus about what distribu-
tive justice requires than about the wrongness of violating the most basic
civil and political rights’.36 Rectificatory justice often responds to non-
controversially wrongful and unjust actions. Indeed, he explicitly argues
that one of the ways that international law can serve the ends of dis-
tributive justice in the real world is ‘by helping to ensure that states
discharge their obligations to rectify injustices committed against indi-
genous peoples within their borders’.37 If this is the case for domestic
historic injustice, why not also for international historic injustice? It
would not be unfeasibly difficult to allocate responsibility for judging
disputes and even ensuring compliance to existing international institu-
tions, which already rule on contemporary international injustice. There
is a ready-made allocation of rights and duties in such cases: particular
individuals and groups are already linked together by the character of
their historic interaction.

My contention, then, is that support for potentially redistributive
principles of rectificatory justice is easier to secure than the alternative
of seeking to persuade the general public of the world to adopt cosmo-
politanism. Once principles of rectificatory justice are properly under-
stood, and integrated with those principles of distributive justice which
are already held, extensive redistribution can be seen as a requirement
of justice by international libertarians within the terms of a narrow
reflective equilibrium, simply as a consequence of properly understand-
ing their own position. We do not need to persuade people to abandon
their foundational beliefs about justice; we face the less demanding task
of arguing that they have not fully thought through the implications
of their existing beliefs. This opens the way for a full incorporation of

36 Ibid., 222. 37 Ibid., 193.
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distributive justice in one’s assessment of the thin legitimacy of inter-
national law. International libertarians cannot straightforwardly reject
the incorporation of principles of rectificatory justice into their account
of justice which legitimates international law on the grounds of institu-
tional incapacity or the lack of popular consensus in favour of such
policies. The (perhaps surprising) conclusion is that, on Buchanan’s
thin account of legitimacy, contemporary international law is actually
more legitimate from the perspective of redistributive cosmopolitanism
than that of international libertarianism. This has important implica-
tions for states who seek to impose the provisions of international law
against those to whom they possess significant rectificatory duties: for
example, when developed states use coercive force to prevent the economic
migration of individuals from their former colonies. We may accept that
states that act in such a way are acting legally, without accepting that their
actions are legitimate – in either the thick or thin sense of the term.
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6

International law and global justice

peter koller

Introduction

It is generally known that people in numerous regions of the world,
which usually are called ‘Third World’ or ‘developing countries’, parti-
cularly Africa, South America, Asia and South East Europe, suffer from
extreme poverty. Although a group of developing countries have
achieved enormous growth by which they could overcome their back-
wardness, social and economic inequalities in the world have increased
significantly in the course of the last century. It seems obvious that the
causes for the misery of poor countries lie in their legal and political
structures themselves, at least to a considerable extent. In almost all of
them, wealth is distributed extremely unequally, public education is
miserable, economic productivity is very low, women are kept under
suppression, and birth rates are high. In many countries, large parts of
the population suffer from exploitation, because they are denied equal
protection of their rights by a corrupt state bureaucracy and judiciary.
And many of those countries are under the control of oppressive regimes
that rule with brute force, persecute any opposition and misuse their
power to their own benefit. When a number of these factors come
together, they easily lead to a ‘vicious circle of poverty’, a self-enforcing
process of social impoverishment that a nation hardly can overcome by
itself.1

It appears plausible to assume that the prevailing features of global
poverty and misery are closely connected with the existing legal struc-
tures in general and the legal positions of the disadvantaged people in
particular. And various empirical studies confirm that. As to whether
and to what extent a country’s population may suffer from poverty or
even starvation highly depends on the civil, political and economic rights

1 Cf. P. Dasgupta, An Inquiry into Well-Being and Destitution (Oxford: Clarendon Press,
1993).
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of its citizens rather than its overall social product. So it has been shown
that the governmental system of a country has a significant impact on the
extent and distribution of social deprivation: in democratic countries,
poverty does not so often result in catastrophic famines than in countries
with despotic regimes, because democratic governments have strong
incentives to take measures in order to prevent them. On the other
hand, famines can even occur in wealthy countries when they are ruled
by predatory regimes that control the land’s natural resources.2

These observations, however, by no means imply that the social
problems in poor countries are essentially home-made, so that they are
beyond the responsibility of the rest of the world. When we study the
causes of the present situation of the world more carefully, it becomes
pretty clear that the misery in many regions has a lot to do with the
prevailing international system, comprising international law as its nor-
mative order and international politics as its actual practice. And if one
does not subscribe to the implausible view that morality and justice do
not apply to international affairs, one can hardly resist the impression
that this system is greatly unjust. Even though this general assessment
has become widespread, there is little agreement in detail. The current
debate on international ethics in general and global justice in particular
reveals far-reaching controversies on almost all matters that are relevant
for a well-founded evaluation of the present international system. The
controversies also concern the normative standards of justice that apply
to international relations and the global order.3

In this chapter, I want to make an attempt to find a way out of this
unsatisfactory situation by pursuing the following strategy: first of all,
I want to show that there is a set of reasonable and widely accepted,
though highly abstract, demands of justice to which social orders are
subject in general. Then, I am going to argue that, if these demands are

2 See A. Sen, Poverty and Famines. An Essay on Entitlement and Deprivation (Oxford:
Clarendon Press, 1981); A. Przeworski, M. E. Alvarez, J. A. Cheibub and F. Limongi,
Democracy and Development. Political Institutions and Well-Being in the World
1950–1990 (Cambridge University Press, 2000).

3 See, for example, S. Luper-Foy (ed.), Problems of International Justice (Boulder and London:
Westview Press, 1988); C. Chwaszcza and W. Kersting (eds.), Politische Philosophie der
internationalen Beziehungen (Frankfurt a.M.: Suhrkamp, 1998); T. Pogge (ed.), Global
Justice (Oxford: Blackwell, 2001); D. Moellendorf, Cosmopolitan Justice (Boulder and
Oxford: Westview, 2002); G. Kohler and U. Marti (eds.), Konturen der neuen Welt(un)
ordnung. Beiträge zu einer Theorie der normativen Prinzipien internationaler Politik (Berlin
and New York: Walter de Gruyter, 2003); P. Koller (ed.), Die globale Frage. Empirische
Befunde und ethische Herausforderungen (Vienna: Passagen, 2006).
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applied to international relations and the global order, they result in a
number of plausible requirements of international and global justice.
Eventually, I’ll utilise these requirements in order to illuminate the major
injustices of the present global system, and conclude with a few hints
concerning its requisite reform.

The demands of justice

In contrast to strictly universal demands of morality which are binding
for every person in relation to all other human individuals, such as the
rule not to harm others without justification, the demands of justice are
context-dependent in the sense that they are always related to certain
forms of social interaction between the people involved.4 There is, how-
ever, a great variety of social relationships that differ so much that it
seems pointless to look for a single basic principle of justice which would
cover all of them. So if any valid principles of justice can be found at all, it
seems plausible to assume a plurality of such principles that apply to
different social contexts. I think that it is possible to specify some
fundamental and substantial, though very vague, principles of justice
by distinguishing between four kinds of justice each of which refers to a
certain elementary type of social relationships.5 These kinds of justice
and their respective objects are:

(1) transactional justice applying to exchange relationships;
(2) political justice concerning power relationships;
(3) distributive justice dealing with communal relationships; and
(4) corrective justice focusing on wrongness relationships.

Transactional justice – exchange relationships

Exchange relationships are transactions between independent parties
who agree on a mutual transfer of certain goods or services of which
the respective parties are entitled to dispose. Contractual transactions are
the paradigm case. Justice demands that such transactions occur in a way
which makes sure that, in general, they are to the benefit of all parties
involved, so that none of them has a legitimate reason to complain about

4 Cf. P. Koller, ‘Zur Semantik der Gerechtigkeit’, in Koller (ed.),Gerechtigkeit im politischen
Diskurs der Gegenwart (Vienna: Passagen, 2001), 19–46.

5 P. Koller, ‘Soziale Gerechtigkeit – Begriff und Begründung’, ErwägenWissenEthik, 14
(2003), 237–50, 307–21.
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the outcome. In modern societies with their highly differentiated division
of labour, exchange relationships are regarded as just, if the parties
involved voluntarily agree on them under appropriate conditions
which enable them to pursue their best interest. In particular, these
conditions require that all parties have equal rights in regard to contrac-
tual transactions, that they have sufficient knowledge of the relevant
facts, that they possess sufficient capacities of rationality in order to
make choices that are guided by their well-considered interests, and
that the contractual agreements are performed in absence of power so
that no party is able to dictate the terms of trade. These conditions, which
together define a fair market, make sure that transactions which accord
to them are in the best interest of all parties involved.6

Political justice – power relationships

A power relationship occurs when an (individual or collective) agent
effectively claims the authorised power to determine the ways or circum-
stances of conduct of other people through binding decisions backed
by threat of force. Even though there are good reasons to assume that,
at least in large social unions, some form of authorised power is necessary
in order to secure a just and efficient social order, it is pretty obvious
that any such power involves significant dangers. So power relationships
must be kept within acceptable limits in order to qualify as just. Political
justice concerns both the scope and the form of power. As to its scope,
power must serve legitimate aims, which include two sorts: enforcing
justifiable or well-established duties and claims of individuals, particu-
larly human rights, and, furthermore, facilitating projects of social coop-
eration to the benefit of all people concerned, such as the provision of
public goods. Regarding its form, power is to be exercised impartially on
the basis of general and impersonal rules. Accordingly, power is just only
if it is used in an impartial way in order to enforce individual duties and
rights or promote generally advantageous cooperation.7

6 See L. Walras, Etudes d’économie sociale: théorie de la répartition de la richesse sociale
(Paris: Economica, 1990 [1896]); F. A. Hayek, Law, Legislation and Liberty, vol. 2: The
Mirage of Social Justice (London: Routledge, 1976), 73ff., 178f.; P. de Gijsel, ‘Individuum
und Gerechtigkeit in ökonomischen Verteilungstheorien’, in Ökonomie und Gesellschaft.
Jahrbuch 2: Wohlfahrt und Gerechtigkeit (Frankfurt: Campus, 1984), 14–66, 17ff.

7 Cf. O. Höffe, Politische Gerechtigkeit. Grundlegung einer kritischen Philosophie von Recht
und Staat (Frankfurt a.M.: Suhrkamp, 1987), 62ff.
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