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CHAPTER 1

INTRODUCTION

1 PURPOSE AND TOPIC

We live in the age of treaties. Increasingly, bilateral and multilateral written
agreements are used for the creation of new international legal standards. For
political reasons, states are decreasingly less willing to rely upon customary
international law for the regulation of legal matters. New technology and
growing international exchange have established the need for an ever more
precise and flexible international law — a need not satisfactorily met by
customary law. In many fields of activity, we can seriously question whether
the creation of a rule of custom is at all possible. Considering also that the
number of states capable of drafting and concluding treaties seems to be
growing, it is not surprising that treaties are concluded far more frequently
than ever before. In several ways this is a development that should be
met with approval. By entering into written agreements, states avoid the
difficulties inherent in customary international law. At the same time, the
increasing number of treaties should also be causing concern. The more
treaties that are concluded, the more treaties that will have to be applied;
and the more treaties that are applied, the more often the question will
arise: To what extent, and under what specific conditions, should such
an application occur? Naturally, this includes the question of how treaties
should be interpreted.

Resolving issues of treaty interpretation demands the time and skills of
many different authorities: national courts, police, immigration authorities,
civil servants, military officials, diplomatic personnel, international courts
and arbitration tribunals, international organisations, and so on — they will
henceforth be referred to using the generic term APPLIERS (OF INTERNA-
TIONAL LAW). In quantitative terms, few issues are more important for
appliers than the interpretation of treaties.! At the same time, the interpre-
tation of treaties is known to be one of the most difficult and contradictory
issues on the appliers’ agenda.” If nowhere else this is evident from the
practice of international courts and tribunals. Surprisingly often, when an
international court or arbitration tribunal is requested to settle a dispute
between two or more states concerning the application of a treaty, it is
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2 CHAPTER 1

precisely because these states have different opinions about the meaning
conveyed by that instrument. Similarly, it is precisely because judges and
arbitrators so often disagree on matters of interpretation, that dissenting and
separate opinions are so common in international judicature. To my mind,
all such differences of opinion should be avoided. Disagreements between
states should be avoided, since they tend to complicate the mutual dealings
of states in general. Differences of opinion between judges and arbitrators
should be avoided, since they are clearly detrimental to the legitimacy of
the judicial decision.

Why is it that the interpretation of treaties causes such great concern
among the appliers of international law? Obviously, part of the explanation
is that different appliers tend to hold different opinions about the contents of
the relevant legal regime currently upheld in international law. Arguably, the
situation today is far better that the one prevailing during greater parts of the
twentieth century. In retrospect, much of the lively debate on interpretation
of treaties and related topics that infused the international law literature of
the previous century up until 1960-1970 appears to have had it its origin
in the fact that for a long time there was no general treaty governing this
field of activity.® Since 1969, we benefit from the existence of the Vienna
Convention on the Law of Treaties.* The Convention includes among other
things three articles on the interpretation of treaties, all drawn up with the
ambition that they would codify the customary international law hitherto
applied. They read:

Article 31. General rule of interpretation

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be
given to the terms of the treaty in their context and in the light of its object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to
the text, including its preamble and annexes:

(a) any agreement relating to the treaty which was made between all the parties in
connexion with the conclusion of the treaty;

(b) any instrument which was made by one or more parties in connexion with the
conclusion of the treaty and accepted by the other parties as an instrument related to
the treaty.

3. There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the interpretation of the
treaty or the application of its provisions;

(b) any subsequent practice in the application of the treaty which establishes the
agreement of the parties regarding its interpretation;

(c) any relevant rules of international law applicable in the relations between the parties.

4. A special meaning shall be given to a term if it is established that the parties so intended.

Article 32. Supplementary means of interpretation
Recourse may be had to supplementary means of interpretation, including the preparatory
work of the treaty and the circumstances of its conclusion, in order to confirm the meaning



