


CHAPTER 9 

ANALOGY, SYSTEMATIC REASONING, 
AND PERSONAL OPINION 

THE result of our inquiry so far has been that the real basis of 
legal doctrine in the ancient schools was not a body of 

traditions handed down from the Prophet or even from his Com
panions, but the 'living tradition' of the school as expressed in 
the consensus of the scholars. The opinion of the scholars on 
what the right decision ought to be precedes systematically, and 
also historically, its expression in traditions. 'Ve shall sec' that 
the material on which the ancient lawyers of Islam started to 
work was the popular and administrative practice as they found 
it towards the end of the Umaiyad period. At present we arc 
concerned with their systematizing activity itself. It started with 
the exercise of personal opinion a11d of individual reasoning 
on the part of the earliest cadis and lawyers. It would be a 
gratuitous assumption to consider the arbitrary decision of the 
magistrate or the specialist as anterior to rudimentary analogy 
and the striving after coherence. Both clements are found 
intimately connected in the earliest period which the sources 
allow us to discern. Nevertheless, all this individual reasoning, 
whether purely arbitrary and personal or inspired by an effort 
at consistency, started from vague beginnings, without direction 
or method; and it moved towards an increasingly strict disci
pline until Shiifi'i, consistently and as a matter of principle, 
rejected all individual arbitrariness and insisted on strict 
systematic thought. 2 

Individual reasoning in general is called ra'y, 'opinion'. When 
it is directed towards achieving systematic consistency and 
guided by the parallel of an existing institution or decision it is 
called qiyiis 'analogy'. When it reflects the personal choice of the 
lawyer, guided by his idea of appropriateness, it is called 
isti!ISii.n or isti{tbiib 'preference'. The term isti~siin therefore came 

1 Below, pp. rgo IT. 
2 These remarks show how far the sources now ayailablc comp,.lme to place the 

emphasis differently from Goldziher, Zahiriten, 5 IT. In what follows, I have en
deavoured to study the development in d<'tail rather than to dupli('atc Goldzihcr's 
discussion of its oullines for the early period. See al<o E.!. ii. s.v. Fikh. 
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to signify a breach of strict analogy for rea':>ns of public interest, 
convenience, or similar considerations. The usc of individual 
reasoning in general is called ijtihad, and mujtahid is the qualified 
lawyer who uses it. These terms are to a great extent synony
mous in the ancient period, and remained so even after Shafi'i. 
Individual reasoning, both in its arbitrary and in its systemati
cally disciplined form, is freely used by the ancient schools, often 
without being called by any of the terms mentioned. It is typical 
of the lack of differentiation between the two elements that, if 
any term is used at all, it is mostly the generic term ray. In this 
chapter we arc concerned only with the function of individual 
reasoning as a source of law; for the development of technical 
legal thought as such, see below, pp. 269 ff. 

Qjyiis is derived from the Jewish exegetical term lziqqish, i11j 
heqqeslz, from the Aramaic root nqsh, meaning 'to beat together'. This 
is used: (a) of the juxtaposition of two subjects in the Bible, showing 
that they are to be treated in the same manner; (b) of the activity of 
the interpreter who makes the comparison suggested by the text; 
(c) of a conclusion by analogy, based on the occurrence of an 
essential common feature in the original and in the parallel case. 1 

The third meaning, in which Hille! uses the term (Palestinian 
Talmud, Pesachim, 6,jol. 33 a 14), is identical with that of qiyas. The 
existence of an original concrete meaning in Aramaic but not in 
Arabic (where qiyiis belongs to the root qys), makes the foreign pro
venance of the term certain. Margoliouth has recognized this origin 
of qiyiis, and tentatively suggested the further filiation of hiqqish, in 
its technical meanings, from auf-L{IO)).ELv. 2 

Conclusions a maiore ad minus (and negatively a minore ad maius) 
which fall under qiyiis and are familiar to Shafi'i and his Iraqian 
predecessors/ form one branch of Hillel's exegetical rules. 4 D. Daube 
has pointed out that some of these rules occur, almost literally, in 
earlier Roman legal classics, and has suggested the 'plausible ex
planation ... that there were pretty much the same. rhetorical 
schools in Rome and in the provinces'. 5 The same conclusions occur 
in Sha.fi'i's older Christian contemporary Theodore Abu Qurra (ed. 
Migne, Pair. Cr. xcvii. I ssG), and Theodore's whole technique of 

1 See W. Bacher, Die iiltts/t Termillolo.l{it da jridiJc/rm Sr!Jriftau.rltgrmg (1899), H f. 
• In J.R.A.S., 1910, 320. , See below, pp. rro, 124 f. 
4 See H. L. Strack, lntrod11rlion to lht Talm11d and Afidrash (1931), 93 f. Berg

striisser, in Islam, xiv. !ll, regards tlris as a case of teclmical intluence of jewish on 
Muhammadan jurisprudence. 

5 In Law Quarterly Revitw, Iii. 265 f., in Hebrew Union College Annual, xxii, 
239 If., and in Festschrift Haru Lewald, Basle 1953, 27 If. 
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discussion is the same as that of Shafi'i. This influence of Graeco
Roman rhetoric might also account for other traces of Greek logic 
and Roman law in early Muhammadan legal science,' including the 
particular kind of analogical reasoning knO\m as islif&iibz which we 
find for the first time in Shafi'i, 3 and perhaps even the reasoning 
called islifliil;. 4 

A. THE UMAIYAD PERIOD 

The information on the early judges of Eg-ypt in Kindi can 
hardly be considered as authentic throughout as far as the first 
century is concerned; but it agrees with that relating to the first 
half of the second century in making the judges rely on their 
personal opinion to the exclusion of traditions. This ancient 
feature, therefore, still persisted at the time in which the infor
mation on the first century originated, and it certainly existed 
in the earlier part of the second century. 

P. 312, A.II. 65: among the desirable qualifications of a judge 
are mentioned knowledge of the Koran and knowledge of how to 
distribute the shares of inheritance; the judge in question did not 
have either, hut 'judged according to what he kn<'w [that is, what 
he had heard from others), and inquired [that is, consulted others] 
about what he did not know'; there is no question yet of knowledge 
of sunna or traditions. If it is stated (p. 3 r 3) that this judge was 
illiterate but nevertheless successful because he used to frequent the 
company of two Companions of the Prophet, the evidence to the 
contrary from a much later period compels us to regard this as a 
secondary explanation. 

Pp. 314-20, on 'Abdalrabman b. }:lujaira, judge A.II.· Gg-83: 
several decisions are ascribed to him, and the context shows that 
they are regarded as the result of his own discretion. They arc so 
irregular by all later standards that it is possible or even likely that 
they reflect authentic legal opinions of the first century, even if their 
ascription to this particular judge is not beyond douhl. 5 His alleged 

1 See Margoliouth, Early Development, 97; above, pp. 83, 91, below, p. 125; lkh. 
339 (rtgmsu.s ad inji,itum). See also my papers in]. Comparativt ugislation, 1950, 
Nos. 3-4, pp. g--16, in Histoirt dt Ia Mlduin'-, ii, 1952, No. 5, pp. 11-19, and in 
XII Con~otgno 'Volta', Rome:, 195 7, 197-230. 

1 See Goldzihcr, in l'imna Urimtal Journal, i. 231 ff. ' Src lwlow, p. 126 . 
., See be.low, p. 111, n. r. 
• Thi~ di~provcs the latt"r idt"a that the- Egyplians in lh" b!"ginning followrrl 

mostly the d~cisions of the Companion 'Abdallah b. 'Amr b. 'A~ (Maqrizi, ii. 332). 
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reference to a tradition from 'Umar (p. 319) is certainly spurious, 
because this tradition expresses a secondary and 'unsuccessful' 
Medinese doctrine (Muw. iii. 86; Muw. Shaib. 271; Mud. v. 87; 
Tr. 11!, 56). The same applies, for similar reasons, to Ibn Musaiyib's 
protest to Ibn l:f ujaira against an Egyptian practice relating to the 
contract of sale (p. 316), and to Ibn l;fujaira's alleged decision on 
the obligatory gift from husband to wife in the case of divorce 
(p. 317), the model for which occurs on p. 309. 

Pp. 334 ffi, A.H. gg: the Caliph 'Umar b. 'Abdal'aziz left it 
to a judge to decide at his own discretion (ray) a question of injury 
on which no precedent was known to the Caliph (lam ;•ablughni fi 
hiidhii shai'). When the same judge submitted a question of pre
emption to the Caliph, 'Umar b. 'Abdal'aziz referred in general 
terms to 'what he had heard' (kumui nasma'). This expression does not 
imply the existence of a tradition, but is regularly used in ancient 
terminology of opinions that commend themselves.• In answering 
two other problems submitted by the same judge, the Caliph did not 
refer to traditions but gave his own independent dccisions. 1 

P. 344, on Tauba b. Nimr, judge A.H. 115-20: he ·imposed an 
obligatory gift from husband to wife in every case of divorce, but did 
not insist in the fac<" of persistent refusal; this shows that this doctrine, 
based on a sweeping interpretation of Koran ii. 236, 241, was an 
innovation. 

P. 350, on Khair b. Nu'aim,judge A.H. 120-7: he gave the same 
de~ision as Tauba, and the context implies beyond doubt that it was 
the result of his own discretion. Kindi's authority states that no other 
judge gave this decision, which seems to contradict the former state
ment. The same doctrine was reported from Khair's Medinese con
temporary Zuhri and projected back to Qasim b. Mui:Jarnmad, one 
generation earlier (Muw. iii. 55). But it did not prevail in the 
Medincse school, which imposed the obligatory gift only when the 
divorce originated from the husband and not from the wife (Tr. Ill, 
141). Another unsuccessful Medinese opinion, which is based on a 
Maqrizi slates (loc. cit.) on the authority of Kindi that Yazid b. Abi J:Iabib (d. 
A.Il. 128) was the first to introduce the study of legal traditions into Egypt. 

1 See above, p. 68; below, pp. 208, n. 8; 211; further, Af11w. iii. 16; Tr. Ill, 38, 
where Rabi' speaks as a Mcdincsc; and Goldziher, Zahiriten, 15. Malik's formula 
n!uan mii sami't (or alladhi sami't) has regularly the same meaning; see below, 
pp. 180,313; also the: lypical cases, Aluw. iii. 8, 16,68,259 and particularly 37, where 
one of several examples occurs in a tradition which runs: Malik-'Abdal
ra):lman b. Qasim-his fathc:r Qasim b. Mu):lammad-Marwan b. J:lakam gave 
judgment on a question of divorce. 'Abdalra):>man comments: 'Qasim liked this 
decision and considned it the best that he had heard (u·a:Yartih a/Han mti sami' fi 
dhiilik).' For another formula with a similar meaning ('it was said', 'they used to 
say') see ibid. 35 and below, p. 184. 

' References to 'Umar b. 'Abdal'aziz arc generally spurious;.see below, p. I!J"l. 
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more meticulous interpretation of the Koranic verses and also tends 
to extend the sphere of the obligatory gift, though not quite ~s far as 
Khair and Zuhri do, is expressed in a tradition related by Nafi' from 
Ibn 'Umar. This tradition, and one from another Companion in 
favour of the obligatory gift, were put into circulation between 
Zuhri and Malik, in whose Muwa{{a' they appear for the first time. 
Shafi'i follows the tradition from Ibn 'Umar and attacks the current 
Medinese doctrine as systematically inconsistent. All Mcdinese 
opinions, starting with the ray of Tauba and Khair, share the 
tendency to impose the obligatory gift in a wider range of cases than 
the Iraqians (Muw. Shaib. 262); these last give the Koranic verses a 
narrow interpretation, which is also the natural one, and their 
doctrine probably represents the oldest stage. 

Pp. 348-52: a considerable number of decisions given by the same 
Khair b. Nu'aim are reported; it is evident from the context that 
they are regarded as the result of his own discretion, and no references 
to traditions are given in this connexion. 

It is significant that this kind of information ceases soon after
wards. 

The position of r'ay in Muhammadan jurisprudence imme
diately after the end of the U maiyad period is discussed at 
length by Ibn Muqaffa' in his Risala Jil-SaMba, which can be 
dated about A.H. 140.1 According to Ibn Muqaffa', the Caliph, 
whatever the flatterers may say, cannot interfere with the m~or 
duties of religion, and a wrongful order coming from him must 
not be obeyed. But he possesses supreme authority and can give 
binding orders at his discretion (ray) on military and civil 
administration and generally on all matters on which there is 
no precedent (athar), basing himself on Koran and sunna. 2 No 
one but the Caliph has this right (pp. 12 2 f.). Reason and per
sonal opinion ('aql and ray) have a restricted but necessary 
function in religion. The final discretionary derision belongs 
only to the ruler, but he must endorse and carry out the positive 
commandments and sunnas (p. 123). Systematic reasoning (m)) 
ruthlessly pursued leads to the drawing of remote conclusions 
which are based neither on Koran nor on .mnua, arc acceptable 
to no one except their author, and lead to disagreement (p. 126). 

1 See above, p. 95, n. 3· 
• Ibn Muqaffa' mcs arhnr for an authoritativr rrerrdrnt, rractically as a 

synonym ofsmtna or 'living tradition'; cf. abon~, p. ~5, n. ·1· lie docs not mention 
formal traditions. 
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The distinction which Ibn Muqaffa' makes here between 
those who base themselves on sunna 1 and those who use ra'y has 
nothing to do with the distinction between the Hijazis and the 
Iraqians which he has introduced before, or even with that 
between the traditionists and the adherents of the ancient 
schools. It is, as the evidence collected in this and the preceding 
chapters shows, merely a distinction between two still-connected 
and complementary tendencies which the shrewd secretary of 
state, anticipating Shafi'i, isolated from each other and saw as 
destined to clash. 

As an observer from outside, Ibn Muqaffa' disparages ra'y 
as it is used in the ancient schools of law, and suggests that the 
Caliph should supersede and regulate it.2 He shows that human 
imperfections arc inherent in systematic reasoning although the 
person who undertakes it applies strict analogy, particularly 
when this reasoning is pushed to its extreme limits. He gives 
a common-sense but non-technical description of the proper 
function and limitations of analogy and the proper use of 
ra'y and isti~san, by which undesirable consequences of strict 
systematic reasoning can be avoided (p. r26). 

By his very attacks on ra'y Ibn Muqaffa' acknowledges its 
importance in the ancient schools oflaw. Apart from using the 
term, as we saw, for the supreme discretionary decision of the 
ruler, he uses it for a suggestion ofhis own on taxation (p. r3o), 
and even mentions it repeatedly as an essential part of the 
activity of the lawyers, who must possess knowledge of sunna and 
precedents (ahl alfiqh wal-sunna wal-sryar). The emphasis which 
he lays on the my of the Caliph, as opposed to that of the 
lawyers, is caused by his special position as a secretary of state 
and the particular political situation at the beginning of the 
'Abbasid dynasty. 

B. THE IRAQ.IANS 

The Iraqians do riot invalidate the decision of a judge 
who decides according to his discretion (ra'y), even if they 
regard it as urtiust (Ikh. 54). But whilst they use ra'y them
selves, they do not consider it as a valid argument on the 
part of others (ibid. 378). This inconsistency and the resultant 

1 Sec abon-, pp. 5fl f. 1 See above, p. 95· 
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inconclusive character of ray provide Shafi'i with an argument 
against it. 1 

The earliest documents of Iraqian ra'y consist of a number of 
traditions from Companions, one of which has been quoted 
above, p. 29. Further examples in Tr. II are: 

§ 12 (a): 'Ali credits himself and 'Umar with ray. Sha'bi appears 
in the isniid. 

§ 12 (g): Ibn Mas' lid expresses his m), but in view of the opposi
tion of some Companions of the Prophet he forgoes acting upon it. 
This is a counter-tradition against the lraqian doctrine which goes 
under the name oflbn Mas'ud. 

§§ 14 (e), 18 (n): ray is ascribed to 'Ali. 
§ 18 (w): ray is used by Ibn Mas' lid in a tradition which expre:sscs 

the oldest Iraq ian doctrine. Its isniid is munqrz{i', and it is Hot earlier 
than the time of Sha'bi, who appears in its isniid. 

§ 18 (y): Ibn Mas'ud and 'Umar, who approves of Ibn Mas'ud's 
decision, express their ray that the punishment by la'<;"i.r, which is 
awarded by the judge, is not to exceed half the Koranic lwdd punish
ment. This Iraqian principle is an early arbitrary decision, and the 
tradition endeavours to enlist the authority of'Umar for the doctrine 
which is attributed to Ibn Mas'fld. 

The Basrian version of a tradition against the sale of fruit before 
it is ripe even puts into the mouth of the Prophet an argument with 
ara' a ita, which is typical of the discussions based on wy ( Tr. I, 19; 
Tr. Ill, 12). 

To a later period belong traditious in the classical collections 
and other works, such as that which makes Ibn Mas'ud come 
out boldly in favour of the usc of one's own ra'y, after following 
first the Koran, then the decisions of the Prophet, then the 
decisions ofpious men; 2 or that which declares that the Com
panions, when confronted with a question on which they had 
no tradition from the Prophet, used to come together and arrive 
at a decision in common (oJma'ii), aud that their opinion was 
right (Jal-baqq fimii ra'au) ;3 or 'Umar's alleged instructions to 
the old judges in Iraq, Shurai~, and Abi"1 l\1usit Ash'ari. 4 

1 Below, pp. 121 f. \.Yc have observed !he same kind of inconsiq~nry in !h.
technical criticism of traditions by the ancient <chools: above, pp. 38 f. 

• Nasa'i, Kitab ddab a/-quljiit, al-(11tkm bi-ttifiiq aid al-'ilm. This c~n he dated in the 
time of A'mash. 

3 Darimi, Bab al-tawarru' 'an al-jnwiib. 
4 Goldziher, Ztihiritm, g; Margoliouth, in ].R.A.S., lf!IO, 307 rr. On the fatnous 

tradition on Mu'adh and the Prophet, sec below, pp. 105 f. 
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Ra 'y of individual Iraqians 

ros 

Ibrahim Nakhrz'i. The main body of decisions ascribed to Ibrahim 
as the eponym of a certain strand of lraqian doctrine• is to a great 
extent pure ray, often expressing systematic thought. 

A,bii f:/anifa. He extends a time limit as a precaution (Muw. Shaib. 
274); this is typical ray. He often uses the expressions ara'aita and 
alii tarii (turii), which are etymologically connected with ray and 
mean 'what do you think of. . .', 'do you not think', in order to intro
duce systematic reasoning, parallels, extreme and borderline cases, 
reductions ad absurdum, &c. (Tr. I, passim). But he hardly ever says 
directly: 'This is my opinion (ray)', 'I am of the opinion (aTli)', &c. 

Abii Yiisuf. An example of his explicit use of·ray occurs in Tr. I, 
t6g. The same treatise contains numerous examples of ara'aita and 
ala tarii, which Abu Yusuf uses for the same purpose as Abii I:Janifa, 
and also in order to introduce strict analogical reasoning. 

S!taib0.11i. In /11uw. Shaib. 142, he calls ray his gratuitous theory of 
repeal or, alternatively, his arbitrary interpretation of traditions that 
do not agree with the common doctrine of his school. In Muw. Shaib. 
153, he maintains as his ray the systematic reasoning ascribed to 
Ibrahim Nakha'i (Athar A.r. 144; Athiir Shaib. 27), as against a 
tradition from 'UTTiar which points to the contrary. This tradition, 
and another from 'Ali to the same effect (Tr. II, 3 ~m)), obviously 
did not yet exist when the lraqian doctrine was attributed to 
Ibrahim. Ara'aita and ala lara serve to introduce systematic reasoning 
in Tr. VIII, tg; Muw. Shaih. 28g. 

The usc of ra) is called ijtihiid in the title of Shaibani's book, 
Kitab ijtihtid al-ra'y. 2 This term occurs also in the later group of 
Iraqian traditions referred to above (p. 104). But this meaning 
of ijtihiid is secondary, and its original meaning 'discretion, 
estimate', has been preserved in Medinese usage, and even to 
some extent in Shafi'i.l 

The main locus probans for ijtihiid al-ray is a tradition according to 
whirh l'vlu'adh b . .Jabal was sent by the Prophet as a judge to Yemen, 
and in answer to the question of the Prophet. about the principles 
which he intended to follow as a judge, replied that he would use his 
own discretion (ry'tahid rayi) if he found no guidance in the Koran 
or in the .nama of the Prophet, a programme which the Prophet 

1 Sec above, pp. 33, 86 f. These decisions belong mostly not to the historical 
Ibrahim but only to the time ofJ:Iammad; see below, pp. 233 ff. 

2 Fihrist, 204, I. 18. 
3 See below, pp. 116 and 127. The word ray itself often shows the same ancient 

meaning; see, e.g., Khariij, 35 f. and above, p. 102. 
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approved warmly. Goldziher has given the general reasons which 
speak for a late origin of this tradition.' Shafi'i refers to it, 
without isniid, in Tr. VII, 2 73, but not in the other passages, where he 
speaks of ijtihad. It reappears in Ibn f:lanbal, v. 230, 236, 242, trans
mitted by, respectively, Mu~ammad b. Ja'far Hudhali, Waki', and 
'Affan b. Muslim-Shu'ba-Abu 'Aun Mu~ammad b. 'Ubaidallah 
-l:l.arith b. 'Amr-several companions of Mu'iidh-Mu'adh. This 
isniid is fictitiously Syrian in its upper part, down to f:larith b. 'Amr, 
who is 'unknown', and in its lower part Iraqian; and Iraqian also is 
the reference to the swma of the Prophet. 2 The iJiliid becomes real 
beyond doubt only from Shu'ba onwards, from whom three trans
mitters relate it. This, together with the obviously doubtful character 
which the tradition still possessed in the time of Shafi'i, enables us 
to conclude that it originated in the generation before him, in the 
period of Shu'ba. 

lraqian qiyas 

The general conclusion which will emerge from what follows 
is that the ancient lraqians were familiar with the method, but 
used the term only exceptionally in their writings. 

The oldest examples oflraqian qiyiis show a crude and primitive 
reasoning. Some are typical of a group of'unsuccessful' traditions 
from 'Ali, 3 and Shafi'icalls the primitive analogy in oneofthemray. 

An old qiyas which prevailed in the lraqian doctrine was 
to demand a fourfold confession of the culprit before he 
incurred the ~add punishment for adultery, by analogy with 
the four witnesses prescribed by Koran xxiv. 4· This was 
originally pure qiyas, and the only Iraqian tradition on this 
subject of which I am aware is one of the 'unsuccessful' 
traditions from 'Ali, which makes him turn away an offending 
woman four times and only punish her after her fifth confes
sion :4 this presupposes the qiyiis and exaggerates the underlying 
tendency. This doctrine spread into Hijaz, and was put there 
under the aegis of the Prophet, in a group of traditions the final 
outcome of which in the classical collections is the tradition of 
Ma'iz, who was turned away three times by the Prophet and 
punished after his fourth confession. Most versions go so far as 
to .state that the confessions were made on four separate occa
sions.s Although expressed in traditions, the doctrine remained 

1 .:[cihiritm, 1 o. ' See above, pp. 73 f. 
1 Tr. ll, 4 (c), (d), (f), 10 (g); cf. below, p. 211. • Sec above, pp. 73 f. 
s This detail was not part of the original lraqi:tn doclrin~. Abu l}anifa, ba.,ing 
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confined to Iraq ( Tr. I, ro4, ros, 2oo) and did not prevail in the 
Medinese school. The oldest variant oi this group of traditions, 
a mursal ascribed to Ibn Musaiyib and in itself evidently un
historical (A1uw. iv. 4), does not yet know the name of Ma'iz 
and· the fourfold confession as such; another version which 
mentions the fourfold confession without naming the culprit is 
even a mursal ofZuhri (ibid. 5 f.). It is obvious that the classical 
tradition of Ma'iz is late, and that its prototype became known 
in Hijaz, as the justification of an lraqian qiyas, only in the 
generation preceding Malik. 

This qiyiis provoked another, to the effect that the badd 
punishment for theft could be applied only after a twofold con
fession of the culprit, by analogy with the two witnesses de
manded in this case. This doctrine is expressed ih a tradition 
from 'Ali (Tr. II, 18 (s)), but not all lraqians hold it. 1 

The minimum value of stolen goods, for the badd punishment 
for theft to be applicable, was fixed in Iraq, by a crude analogy 
with the five fingers, at 5 dirham. This is the doctrine of Ibn 
Abi Laila (Tr. I, rg8) and one of the doctrines ascribed to Ibn 
Mas'ud (Tr. II, 18(x)), and the parallel is explicitly drawn in 
a tradition from 'Uthman (rtuoted in Sarakhsi, ix. 137). The 
generally accepted Iraqian ra'y, however, was to fix the 
minimum value of stolen goods arbitrarily at 10 dirham, and as 
a justification of this, traditions from Ibn Mas'iid, 'Ali, and the 
Prophet were produced (Tr. I, 198). We have to consider this 
as the original doctrine, and the qiyiis as a refinement which 
remained unsuccessful. 

The minimum value of stolen goods provided the starting
point for fixing, by a crude analogy, the minimum amount of 
~adriq, the contractual payment to be made by the bridegroom 
to the bride which is an essential element of the marriage con
tract (donatio fnopter nuptias). Here, too, the original Iraq ian 
reasoning was arbitrary m'y, such as Shafi'i ascribes to 'some 
followers of Abu I:Ianifa' who say: 'We think it shocking that 
intercourse should become lawful for a trifling amount' ( Tr. Ill, 
54). This stage of doctrine is represented by the opinion 
ascribed to Ibrahim Nakha'i in a late source ('Iyat;l, quoted in 

himself on the wording of these l\1edinese versions, tried to introduce it in Iraq 
but wa.s not successful (see below, p. 300, on Tr. I, 104). 

1 Tr. I, 1 !)6, and below, p. 297 f.; Klrartij, I 02 f. 
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Zurqani, iii. g): 'Ibrahim disapproved of a !adiiq ofless than 40, 
and once he said: of less than 10, dirham.'' This arbitrary ra)' 
was later modified, not for the better, by a crude analogy, 
according to which the use of part of the body of the wife by the 
husband ought not to be made lawful for an amount less than 
that legalizing the loss of a limb through the ~add punishment 
for theft, and the minimum amount of ,wdiiq was fixed at 10 

dirham (Muw. Shaib. 237). 2 This was expressed in a tradition 
from 'Ali, through Sha 'hi ( Tr. Ill, 54). 3 The Mcdinese recog
nized originally no minimum amount of ,mdii7; only Malik, 
followed by his personal disciples, adopted the Iraqian analo
gical reasoning, and starting from his own minimum value of 
stolen goods for the application of the ~add punishment, which 
was ! dinar · 3 dirham, fixed the minimum !adaq at the same 
amount (Muw. iii. g). Shafi'i states polemically that Malik 
diverged from the earlier Medinese opinion under the influence 
of Abu J:Ianifa. At the same time, the lraqians had found this 
crude qiyiis unsatisfactory, and fell back on the authority of 
traditions which had appeared in the meantime in favour of 
their doctrine (Tr. Ill, 54). 

The lraqians, as opposed to the l'vfedinese (Muw. iii. 129), 
extended the prohibition against re-selling food before taking 
possession of it to all objects (Abu l:lanifa excepted only im
movables); this analogical reasoning was put into the mouth of 
Ibn 'Abbas (he says a~sib 'I think'), in a tradition which 
Shaibani adduces as his argument (Muw. Shaib. 331).4 The 
Iraqians likewise disallowed the sale of animals against animals 
on credit, bringing this contract under the general rule against 
uncertainty (Tr. IX, 5). 

It was the administrative practice that the rider received two 
shares for his mount in addition to his own share of the booty 
(ibid., g). Auza'i recognized it as the continuous practice, and 
found its alleged starting-point in informal traditions on the 

1 The sc:cond half of this statement is certainly ~purious, as it reflects the second 
stage of the Iraqian doctrine:. 

1 The Iraqian Ibn Shubruma, who put the minimum value of stolen goods 
for purposes of ~add punishment at 5 dirham, consistently fixed the minimum 
1adiiq at the same amount ('lyii<;l, loc. cit.). 
·' For the isruid, sec Comm. Muw. Shaib. 238, n. 17. 
• Shafi'i (1/ch. 328) introduces the word '"Y into the text. On the dale of this 

tradition, see below, p. 143. 
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military expeditions of the Prophet. The ancient lraqians found 
it illogical that the share of an animal should be greater than 
the share of a Muslim, and reduced the portion of the rider to 
one share for his mount, in addition to his own share. This was 
s~ill the doctrine and the. argument of Abii I:Ianifa, who also 
knew a tradition from 'Umar to this effect (Comm. ed. Cairo, loc. 
cit.). Abii Yiisuf, however, returned to the Syrian (and Medinese) 
doctrine. His ostensible reasons were Syrian and Medinese 
traditions, which he relates in detail in Khariij, I I f. But Shaibani 
(Sb•ar, ii. 1 76) gives, besides the reference to traditions, the 
argument that the older Iraq ian doctrine would put the animal 
and the Muslim on the same footing. In this case, therefore, the 
refinement of reasoning led to the rejection of a crude qiytis. 

Shafi'i calls the Iraqians 'adherents of qiyiis' (ahl al-qiyiis) in 
Tr. I, 137, and in several other passages he represents the qiyiis 
as one of their fundamental principles. For example, ibid., 8g: 
'They do not allow anyone to diverge from qiyiis.' Or Tr. IV, 
258: 'If they [the Successors] express opinions on questions on 
which there is no Koranic text and no sunna, you infer that they 
have arrived at their decision by qiyiis, and you say: "Qjyiis is 
the established knowledge which knowledgeable people agree 
is right." ' The opponent agrees. Shafi'i points out that it is 
possible that they based their opinions on ra'y and not on qiyiis. 
The opponent agrees that this is possible, but does not think 
that they could have expressed opinions except on the basis of 
qiyiis. Shafi 'i replies: 'You ... imagine that they used qiyiis, and 
you make its use obligatory ... .'' These statements are materi-
ally correct, but Shafi'i formulates them in a pointed manner 
for purposes of polemics. 2 Shafi 'i was the first to distinguish on 
principle between general ra'y and strict qiyiis, and he imposed 
this distinction on his opponents by a favourite debating device 
of his. 

In the actual reasoning of the Iraqians qiyiis is simply a more 
or less clearly defined kind of ra'y, and the term qiyiis is used 
rarely. In Ikh. I 16 f., the Iraq ian opponent agrees that a certain 
doctrine of his is based neither on tradition or sunna nor on 

1 See also Tr. I, 51; Tr. VIII, 13 (quoted above, p. 27); Ris. 8r (referred to 
abov<', p. 48), &c. 

2 The passage in Tr. IV. 258, bears also other traces of Shafi'i's c:diting; sc:e 
abov<', p. 87. 
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qiyas, but claims that it is 'reasonable' (ma' qul). In Tr. III, I I, 

the Iraqians look for the element common to both the original 
and the assimilated case, which justifies the usc of analogy, but 
they do not use 'illa, 'Yhich is the later term for it. 

The Iraqians base their doctrine on qiyiis and systematic 
reasoning' rather than on traditions, and they use qiyas as an 
instrument in criticizing traditions.z The Iraqian opponent 
states in lkh. I I 7 f. that no qiyiis is valid against a binding 
tradition (khabar lii;;.im), but the ~ord 'binding' is opcrative, 3 

and how this rule works in practice appears from Ris. 75, where 
the Iraq ian opponent follows the opinion of Ibn Mas' Lid, which 
reflects the Iraqian doctrine, against an analogy drawn from 
traditions from the Prophet. 

Qiyas of individual Iraqia11s 
Ibn Abi Laila. Tr. I, 171 (a): Ibn Abi Lailft uses analogical reason

ing and expresses it by saying: 'This is the same as ... ' (/uidlui ... 
bi-manzilat ... ), without using the term q~yiis. 

. § 216: he gives general systematic reasoning, based on an analogy, 
but does not use the term qiyas. 

AbU lfanifa. Ibid., 107: Abii I;Ianifa gives a systematirally nm
sistent decision, and Sh5.fi'i calls it q[yiis. 

§ 200: Abu J:lanifa acknowledges the implication of a tradition, 
and Shafi'i, who draws the same conclusion, calls it qiyiis. 

§ 2 r 9: a conclusion a maiore ad minus. 
§ 229: an analogical conclusion from the Koran. 
Tr. IX, 1 s: Shafi'i calls Abu J:lanifa's reasoning qi;•ri.L Ahli f:lanifa 

does not use the term qiytis in any of these cases. 
Abrl Yusuf. Tr. I, 27: Abit Yusufclraws an analogy hut calls it 

mithl ('the same as .. .'). 
§ 71 : he draws a conclusion from the doctrine of Ibn Abi Laila 

and calls it qiyiis qaulih ('a consequence or his doctrine'). 
Tr. IX, 2: Abu Yitsuf has two arguments a mniml' ad miuu.1; only 

Shafi'i calls this qiyti.L 
§ 38: Abu Yusuf gives analogical reasoning, without using the 

term qiyas. 
Shaibani. Tr. VIII, 1: Shafi'i calls Shaibflni's wider systematic 

reasoning qiyiis. 
1 An example of systematic reasoning whirh gor.• nmrh fanlwr than a simple 

analogy occurs in Tr. Ill, 17. 
• See above, p. 30. Many of these cases have hern ohlitrrated by the subsequent 

growth of traditions in favour of the Iraqian doctrine. 
3 For its meauing, sre brlow, p. 136, n. 2. 
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§ 6: Shaibani uses analogical reasoning and calls it a qiJ•as based 
on the sunna; he also calls it ma'qul 'reasonable', but Sha.fi'i claims 
that Shaibani has perverted the qiyiis and turned it upside down. 

§ 7: Shaibani is able to support the Iraq ian doctrine by analogical 
reasoning starting from a Medinese tradition (A1uw. iv. 40). 

§ 21 and often elsewhere in Tr. VIII: conclusions a maiore ad 
mznus. 

Siyar, iv. 376: a weak analogy against Abu J:Ianifa's and Abu 
Yusuf's consistent doctrine (Tr. IX, 24.). 

lraqian istil_1san 

According to Shafi'i (Tr. III, 66), the lraqians are accus· 
tomed to say: 'The qiyas would be ... , but we practise 
isti(win.' Tabari (§ 1 o I) says that according to Abu I:Ianifa and 
his companions a certain act 'is considered valid by isti(IS(in, 
although it is against the qiyas'; this decision is taken for purely 
practical reasons; the terms are ofTabari's choosing and do not 
occur in the par(lliel passage, Tr. IX, 15. 

Some old cases of isti(win are expressed in, and therefore 
obliterated by, traditions. For example, strict analogy justifies 
the application of the lex talionis to only one culprit for one 
victim, and this is indeed the Iraqian doctrine in the case of 
wounds; but as regards capital crimes, the lraqians have 
several culprits executed for the murder of one. Comrn. Muw. 
Shaib. 292, n. 3, states that this doctrine is held in deference to a 
[Medinese] tradition from 'Umar in which the consideration of 
the public interest is expressed clearly (Afuw. iv. 48; Afuw. 
S!taib. 29 I). In other words, the ancient lraqians diverged from 
the qiyas for reasons of public policy, a decision which in 
Medina was embodied in the tradition from 'Umar. But 
Shafi'i takes the tradition from 'Umar as his starting-point, 
builds on it another qiyas to the effect that the lex talionis for 
wounds is also applicable to several culprits for one victim, and 
then blames the lraqians for their inconsistency (Tr. II, 18 (h)). 
Properly speaking, this goes against Shiifi'i's own rule that no 
qiyiis is to be based on an exception, but for him the tradition 
is the basis of his doctrine.' 

A practical concession to the mukiitab, the slave whose 

' This aspect of isti/ua•l--thc consideration of the public interest-was latf'r 
called isli~la/t by the Miilikis; see Goldziher, in Virmw Oriental Joumnl, i. 229. 
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master has allowed him to purchase his liberty by instalments, is 
expressed in a tradition from 'Ali (Tr. II, I7 (c)), and acknow
ledged by Ibn Abi Lailii (Tr. I, 139); Sarakhsi, vii. 207, cal(s it 
isti(zsiin. Abii I:fanifa is systematically consistent, but still makes 
a very slight concession (at the end of ibid., 140). Abu Yiisuf 
followed Abii I:fanifa at first; in his later opinion he made a 
concession to the mukiitab, though not so wide and so formal a 
one as did Ibn Abi Laila, leaving the matter rather to the dis
cretion of the judge. Shafi'i, who rejects isti[zsiin on principle, 
becomes thoroughly consistent. 

Goldziher, judging from the sources at his disposal, concluded that 
Abii I:Ianifa himself established the principle of isti~win. 1 We now 
find that it already existed, as part of the actual reasoning of the 
lraqlans, before him, although the technical term for it appears, as 
far as I know, for the first time in Abu Yusuf. This is confirmed by 
the following examples. 

Ibn Abi Lailii. Tr. I, 92, 93, 94: he shows regard for the practice 
and gives a common-sense decision which is later called isti~san (see 
below, p. 273). 

§ 153: he makes an inconsistent exception on account of vis maior, 
out of regard for material justice. 

Abu l;lanifa. Ibid., 131 : Sarakhsi, xxviii. 34, clearly shows the 
irti~iin in Abu I:Ianifa's reasoning. 

§ 178: Abu I:Janifa disapproved of the old custom of ish'ar (making 
incisions in the flesh of sacrificial animals) because it was cruelty; 
Ibn Abi Laila and Abu Yusuf, however, approved of the custom, 
and authority for it was found in several traditions; Tabawi (quoted 
in Sarakhsi, iv. 138) calls Abu I:Janifa's opinion ra'y, and the reasons 
which he gives for this opinion show it to be istilwin. 

Tr. IX, 2: a consideration of Abu J:lanifa is based on common 
sense. 

§ 15: neither here nor elsewhere does Abu I:Janifa use the term 
istil}siin. 

Abu Yiisuf Tr. I, 2: he makes a concession in a case of vis maior; 
Sarakhsi, xv. 103, calls it isti~san. 

Goldziher2 has collected from Kha,-iij and from Shaibani's ]ami' 
al-$aghir several examples where Abu Yusuf and Shaibani respec
tively use the term isti~iin and oppose it to qiyas. 

Shaibani. Muw. Shaib. 197, 226: Shaibani gives an arbitrary 
opinion and chooses his traditions accordingly; he calls this ra'y. 

1 Loc. cit. 228. 
2 Ibid., and in E.!., s.v. Fi~h. 
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c. THE MEDINESE 

Shafi'i charges the Medinese with arbitrary ray.' He does so 
polemically and without real justification in cases where they 
have other, and for them valid, reasons for their doctrine. But 
everything that is not based on a tradition from the Prophet is in 
the last resort ray for Shafi'i, and he calls even the opinions of 
Companions of the Prophet ray. Ray is, indeed, the foundation 
of a great part of the Medinese doctrine, and in Ikh. I 97 Shafi 'i 
calls the Medinese with whom he disputes 'some scholars learned 
in traditions and ra)". 

In the argument which Shafi'i puts into their mouth in Tr. 
III, 41, they give to the sunna higher authority than to ray; this 
becomes obYious if we take sunna in the old sense of 'living 
tradition' of the school,Z which superseded individual opinion. 
But the doctrine of the school is itself based on the opinion of the 
recognized scholars, and we find reference being made to 
what the scholars hold (ahl al-'ilm yaraun) as a decisive argu
ment.3 In this particular case, the opinion in question is a 
primitive analogical reasoning by which pregnancy is assimi
lated to illness. This old ray, which was originally to a great 
extent anonymous, as the consensus of ;vt:edina of which it 
formed a part was anonymous, .. was frequently ascribed to 
individual ancient authorities. So we find that Shafi'i, in the 
same particular case, singles out Qasim b. Mu}:lammad as hold
ing the opinion in question. These ascriptions cannot in general 
be considered authentic unless they areproved so, as the analysis 
of two typical examples will show. 

Mud. iii. 34: Ibn Wahb-Ibn Lahi'a-Khalid b. Abi 'Imran
Qasim b. Mul.1ammad and Salim were of the opinion (ray) that the 
minor who is taken on a raid or who is born during it receives no 
share of the booty. This is simply the Medinese doctrine, formulated 
polemically against the opinion of Auza 'i ( Tr. IX, 10), and not a 
straightforward expression of opinion. It is, indeed, likely that Qasim 
and Salim held this opinion, but then this could also be said of their 
Medinese contemporaries. 

Muw. iv. 40=Tr. Ill, 77: Malik-Ya(:Jya b. Sa'id-lbn Musaiyib 

' Tr. III, jmnim, e.g.§§ 44, 124 (general criticism of the Medinese reasoning). 
2 See above, pp. 61 f. 
' .\luw. ii. 115 = Tr. III, 128. 
• S<"e above, p. 84 f. 
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-'Umar fixed the compcn.~ation for a molar at one camel, 1 Mu
'awiya at five camels;2 Ibn Musaiyib would personally have pre
ferred to fix it at two camels, and remarks that every mr-!Jlahid is 
rewarded. This harmonizing but unsuccessful opinion, which pre
supposes the two other doctrines, can hardly go back to Ibn 
Musaiyib. The remark on the reward of the mujtahid expresses 
opposition to the doctrine of the school and, though earlier, is hardly 
much earlier than the tradition from the Prophet on this matter, a 
tradition which we can date in the generation before Malik.J The 
common ancient doctrine which fixed the compensation at five camels 
can safely be dated in Umaiyad times, and the mention of Mu'awiya 
as the authority for it points in the same direction; it was possibly, but 
not necessarily, an administrative regulation. 4 It was given a higher 
authority in a tradition in which M:uwan b. f:Iakam (whose 
name is another hall-mark of traditions connected with Umaiyad 
doctrines) consults Ibn 'Abbas, who replies: five camels, and on 
another aspect of the problem draws an analogy with the fingers ;5 

and in the still later traditions from the Prophet to the same effect, 
either through Ibn 'Abbas or with a new isniid throt~gh 'Amr b. 
Shu'aib-his father-his grandfather. 6 The common ancient doctrine 
was also projected back to individual early Iraq ian authorities: 
Sha'bi, Ibrahim Nakha'i, Ibrahim-Shuraii:J.7 

But even if ascriptions of ray to Medinese authorities of the 
first century are not as a rule authentic, they show its importance 
in the doctrine of ~1e Medinese school.8 

As regards the geteration before Malik, it does not seem likely 
that Rabi'a b. Abi 'Abdalrai:Jman, who later received the nickname 
Rabi'at al-Ra'y, showed an inclination to ra'y stronger than his con
temporaries. Indeed, this would have been difficult for him in view 
of the role which ra)• played even in Malik's doctrine; his nickname 

' This is the opinion f 'some other Medinese' in Tr. VIII, 1 o. 
1 This is the opinion f 'some Medinese', including 1\.fii.lik, ibid. It is shared by 

the lraqians, l\1uw. Sha b. 290. 
3 See above, p. g6 f. ay and its reward are mPntionpd togPtllPr in an anrcdote 

on 'Umar b. 'Abdal'a· z and the lawyers of Medina: Tabari, Am111fts, ii. 1183 
(year 87). This anecdo is later than 'Umar b. · Ahdal" aziz, and therefore later 
than Ibn Musaiyib. ; Sec below, p. ~o8. 

5 1\Juw. iv. 4o; l\fuw Shaib. 290; Tr. VIII, 10. On anotlwr tradition in which 
Ibn 'Abbas expresses hi ray, see above, p. 1o8, n. 4· 

6 Traced by Comm. fuw. Shaib. 290, to some of tht" cla.~sical and other collec
tions. 

7 Atluir Shaib. 83, 95; 'Tr. VIJ!, 1 o. 
8 The old Meccan authority Mujahid, a 'rationalist' in the intt"rprrtation of the 

Koran, wa~ reported aim in law to have accordt"cl to ray a very high position 
(Goldziher, Rithtungrn, 1·10). 
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seems to be part of the misleading picture created after Shaf1'i's time 
of the character of the l\1edinese school. 1 

Zuhri, who belongs to the same generation, is quoted both in 
favour and in disparagement of ra'y. On one side he is related, on the 
authority of Auzrt'i, to have said: 'What an excellent minister of 
knowledge is sound opinion' ;2 on the other he is alleged to have 
said: 'The [ traditionall scholar (al-'alim) is superior to the mujtahid 
by a hundred degrees.' 3 In view of the importance of ra'y in the 
Medinesc school, the second statement can at once be dismissed as 
spurious; but the first, too, the self-conscious wording of which goes 
beyond the simple and natural use of ra'y by Malik and Ibn Qasim, 
is probably spurious. 

Malik's older contemporary l\1ajasht"m called the final doctrine 
on a particular problem, at which the reasoning of the Medinese 
school !tad arrived, ra'y. 4 

Malik's ra'y 

The use of ra'y by Malik is well known, 5 and Shafi 'i, in a polemical 
passage, reproaches him for makingra'y his final criterion ( Tr. III, 65). 
Malik credits Companions of the Prophet with ra'y, which he follows 
(e.g. 1\Juw. ii. 6g). He uses his ra'y on points on which there are no 
traditions (e.g. ibid. ii. 307), expresses it in confirming traditions 
from Companions and later authorities (e.g. ibid. iii. 26o), uses it in 
order to interpret traditions restrictively (e.g. ibid. iii. 129), and 
in connexion with the practice makes it prevail over traditions (e.g. 
Mud. i. 65). His ra'y may be a strict analogy (e.g. Muw. ii. 268), or 
an arbitrary, inconsistent decision which may be called isti~siin. 6 

Occasionally it stands for broader systematic reasoning (e.g. 
Tabari, 61 ), and l\1alik uses ara'aita for introducing systematic 
arguments (e.g. Mutt•. iii. 183). 

Ibn Q_asim' s ra'y 

Ibn Qasim expresses his ra'y in the Mudauwana, passim, either 
confirming Malik's doctrine (e.g. iii. 33), or contradicting it (e.g. 
i. 42), or discussing points not decided by Malik (e.g. ii. 229). On 
one of these last he gives his 'ra'y and isti(isiin' (xvi. 203). But where 
there arc traditions and well-established sunnas on the authority of 
the Prophet, analogy and reasoning (na.s;ar) are out of place (iv. 151). 

1 See above, pp. !l, n. 2, 27, 76. On Rabi'a, see below, p. 247 f. 
, Darimi, /Jiib ji jti11iib al-ahwii': 11i'm wa.;:Jr a/-'ilm al-ra'y al·!•asa11. 
3 Ibid., Biibfifa</1 al-'ilm wal-'iilim. 4 See below, p. 221. 
5 Goldzihcr, /lluh. St. ii. 217. 6 See below, pp. 118 f. 
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This is the reply of Ibn Qasim to a systematic reasoning of Sal.mi"m, 
and shows the influence of Shafi'i. 

Medinese ijtihad 

The ancient Mcdinese use ij"ti!tiid not in the general sense of 
exercising one's own opinion, but in the rather more specialized 
one of technical estimate, discretion of the expert. There arc 
positive indications that this narrower meaning of ij"tihiirl as a 
technical term is older than the broader one. 

In Malik ijtihiid often means estimate by experts. 1 Malik further 
knows the ijtihiid of the Caliph or government (suljiin),. meaning 
either their endorsement of the technical estimate of the experts, as 
in Muw. iv. 39, z or their fair, discretionary judgment, as ibid. ii. 
305 = Tabari, 87; Mud. iii. 29, 30. 3 In Mud. ii. I 94 he enjoins on the 
arbiter, who is called upon to fix the fine for a transgression of ritual, 
to follow his own fair judgment (ijtihiid) and not traditions on the 
decisions of Companions in similar cases. 

Rabi', in Tr. Ill, 6 I, uses 'ijtihiid of the Caliph' with the same 
meaning, and in § 77 he says: 'There is no fixe-d decision (lmkm 
ma'riif) here, but a compensation (&ukrlma) must be fixed by fair 
estimate ( ijtihiid). 4 

Ibn Qasim, in Mud. iv. 29, uses !jtihiid ahl al-'ilm for 'estimate of 
knowledgeable people, experts'. 

Medinese qiyas 

In many passages in Tr. III Shafi'i credits the Medinese 
with using analogy, and attacks them for using it improperly. 5 

According to them, Shafi'i says, one must not diverge from 
traditions except for sound reason and qiJ'iis (§ 145 (a)). But 
we find them using the term qryiis themselves only in § 36, where 
Rabi' states that Malik does not extend the effect of a tradition 
by analogy, as Shafi'i does, although he extends one of the 
categories mentioned there by subsumption; some of Malik's 
followers hold that the specific mention of five categories in that 

1 Muw. iv. 34 (his), :n, 38, 39 (bis); Mud. xvi. 121, and panim. 
2 But the words 'the Caliph has to exercise ijtihiid" sc<"m to have bt"en added by 

the editor, Yal)ya, as they are lacking from Malik's tPxt as quoted hy Shaibiini in 
Tr. Vlll, g; see also i'.-/ud. xvi. 121. 

3 See also abow,, p. 48. 
4 The lraqians (Tr. Vlll, 21 and elsewhere) say 'fair compt"nsation' (~ukrimal 

'ad£) where the Medinese would, and do, say ijtiluid. 
5 e.g.§§ 31, 34 (Shlifi'i ralls their reasoning arbitrary qiyis and raJ-), 143; also 

Ris. 27 and elsewhere. 
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tradition implies that all others arc excluded; at the same time 
the Medinese, without using the later technical term 'ilia, look 
for the motive which underlies the mention of those categories 
in the tradition; but again they fall back on the opinion that 
this is not a case in which one must look for implications and 
that the tradition has to be accepted as it stands (lii hal al
~zaditltjumla la li-ma'nii). This shows that reasoning by analogy, as 
used by the Medinese, is still an undisciplined part of their general 
ray, and the term qrytis was no doubt forced on Rabi' by Shafi 'i. 

Malik, in Mud. ii. 268, reasons by analogy on a point of detail, 
introducing it by 'I am of the opinion' (ara). According to Tr. III, 
97, Malik bases 'any number of analogies' on a tradition from Ibn 
'Abbas, but these are Shafi'i's words. A1ud. ii. 94 uses shabbah 'to 
assimilate', in describing Malik's analogical reasoning. 

The use of analogical reasoning, but not the term qiyas, is also 
ascribed to ancient Medinese authorities such as Salim (Muw. i. 26o) 
and Ibn Musaiyib (ibid. ii. 307). In the first case there is an analogy 
based on an exception from a general rule, which is an undisci
plined form of qiyas. Whereas these ascriptions must be regarded 
with the same suspicion as those discussed above (pp. 1 13 f.), the 
following story related by Malik (ibid. iv. 39) is certainly spurious: 
Rabi'a b. Abi 'Abdalral)man asked Ibn Musaiyib about the com
pensation for the fingers of a woman; Ibn Musaiyib replied that it 
was 10 camels for one finger, 20 for two, 30 for three, but 20 for four; 
when Rabi'a expressed his astonishment, Ibn Musaiyib asked him 
whether he was an Iraqian, and assured hitn that it was the sunna. 1 

The actual Medinese doctrine followed by Malik was, however, to 
fix the compensation for the fingers of a woman at to camels each, 
according to analogy. 

Among the Companions, analogical reasoning is ascribed to Ibn 
'Abbas in a Mcdinese tradition which makes him fix the same amount 
of compensation for each tooth, whatever its~ osition in the mouth, 
with reference to the fact that the compensati n for each finger is the 
same (ibid. iv. 40). This is also the doctri of the l\-ledinese and 
of the lraqians. But as regards the compe ation for the lips, the 
Iraqians, carrying farther the analogy in he tradition from Ibn 
'Abbas, hold, indeed, that half the weregt is due for each lip, 
whereas the ancient Medinese award one eregeld for both lips, 

1 This opinion follows from the Medinese prin 'pie that the compensation 
for injuries caused 10 a woman is half of that for iJ1iuries caused to a man, if it 
amounts to one-third of the weregeld or more, but the same as that for injuries 
causr>d to a man, if it amounts to less than one-third of the wen·gcld; see below, 
p. 217· 
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but two-thirds of the weregeld for the loss of the lower lip alone; 
Malik and his disciples, however, share the doctrine of the I raqians, 
presumably under their influence (Muw. iv. 1o; Tr. VIII, 7). 1 

A1edinese isti~san 

According to Tr. III, 24 the doctrine of the .Mcclinese on a 
certain point is isti~san; Shafi'i uses this term as a synonym of 
ray. Ibn Qiisim, in the A1udauwana, often uses isti[zsiin. 2 He also 
ascribes it to Malik. 3 But in most passages there is nothing to show 
whether the term isti~san was used by Malik himself or only intro
duced by Ibn Qiisim, and in one at least (xiv. 109) Ibn Qasim 
gives as hi.~ own opinion (ra'ait) that Malik used istifwin; the 
term does not, as far as I know, occur in Malik's Afuwa!!a' or in 
other ancient quotations from Malik; and where Malik uses 
reasoning which might, indeed, be termed i.rti(w1n he docs not 
mention the term. We arc therefore justified in concluding that 
Malik does not use the term, and that in the solitary passage in 
which Ibn Qasim gives it as part of Malik's words he has put it 
into the mouth of his master. 

This passage is xiv. 134, where lim Qilsim says: 'I only know 
that Malik distinguished [between the two cases in question], and 
used to say: "This is a point which has not been made, as far as I 
know, by any scholar before me ... but it is a decision on which I 
have used my isti~siin and my ray, and I am of the opinion ( ara) that 
the practice ought to be accordingly .... " ' We have seen above, 
(p. 1 15) that Ibn Qasim uses ra)' and istiluiin as synonyms. This is 
one of the four cases in which the later Maliki school ascribes to its 
founder isti(uiin as opposed to ray, a systematic distinction which did 
not exist in the early period."' These allf'ged cases of Malik's istih.riin 
do not include the following, which are authentic: 

(a) Muw. iii. 10 and Mud. v. 2: Mfdik expresses his ray; his 
reasoning is typical isti(win, and Ibn Qasim (Mud. v. 4 f.) calls it so. 

(b) Mud. ix. 138: this is an exception from a strict analogy based 
on a tradition: a loan with restitution in kind, which is permissible 
in the case of male slaves, is not allowed in the case of slave-girls. 

1 For another tradition which credits Ibn 'Abbas with analogical reasoning, see 
above, p. 1oO. 

• For references, see San till ana, lltitudorti, i. 57, n. 170 (reprint: 73. n. 17o). 
J Sometimes isli/win has a non-technical meaning, e.g. lilud. ii. 130 for 11-lalik's 

approval (isti~btib and i.<ti~satt) of a doctrine; ibid. xvi. 228 for a tentative opinion 
of Malik on a point on which there is no certainty, such as is provided by a mnna. 

4 See, on thPse four alleged cases of Malik's irtiiiJiin, Gnidi-Santillana, ii. 451, 
nn. ·Hand 49. and for the later Mi\liki doctrine of isli/win, Santi !lana, lstitu::.iorzi, i. 57· 
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(c) Tr. Ill, 36: here we have another exception from strict 
analogy; this is also projected back to Mujahid and 'Ata' (Zurqani, 
ii. '95)·' 

D. THE SYRIANS 

Ra'.J', under the name of nar.ar, is acknowledged in a tradition 
which the isnrid shows to be Syrian ;1 according to it, the Prophet 
was asked what one was to do with a problem on which there 
\vas nothing in Koran or sunna, and he said: 'The pious men 
among the believers shall consider it' (yanr.ur fih). 

Another tradition3 makes Auza'i relate that 'Umar b. 'Abdal'aziz 
wrote in one of his instructions: 'No one has the right to personal 
my on [points settled in] the Koran; the ra'y of the Caliphs concerns 
thnse points on which there is no revelation in the Koran and no 
valid sumza from the_ Prophet; no one has the right to personal ra'y on 
f points settled in] a swma enacted by the Prophet.' This shows 
essentially the same acceptance of ra'y, although the emphasis is laid 
on its limitations. It represents Auza 'i's attitude correctly, although 
whether the tradition as such is authentic must remain doubtful, and 
the reference to 'Umar b. 'Abdal'aziz is in any case spurious.4 

Auza'i uses ra), with explicit mention ofthe term, in Tabari, 
97 (p. 148) and elsewhere. He draws a conclusion a minore 
ad maius in Tr. IX, 12, and other conclusions by analogy, 
without using the term qiyiis, in§ 41 (which is crudely reasoned) 
and repeatedly in § 4.2 . .More or less rudimentary systematic 
reasoning occurs in §§ 34-6 and 44 f. On the other hand he 
quotes in § 50, without isniid, an alleged saying of Shurail_1: 
'The swzna came before your qiyas; follow it and do not intro
duce innovations; you cannot go astray as long as you hold fast 
to traditions (athar).' 5 This picture agrees well with Auza'i's 
attitude to traditions and his concept of sunna.6 

The statements which are attributed to Auza 'i himself in late 
~ources, representing him as directly hostile to ray, are certainly 
spurious. 

1 Se<', further, below, p. 3'4· 
' Darimi, Bah al-tawarru' 'an al-jawab. 
~ Ibid., Bab mii J'lltlaqa min tafsir (.adith al-nabi. 
4 See below, p. 192. The mention of Auza'i in the isniid of a tradition in favour 

of sound ray is also not historical; see above, p. 115. 

s This is one of a group of Iraqian Iradiiions against ray and qiyas, and later 
than Sha"bi (see below, pp. 130 f.). 

6 See abow. pp. 34 f., 70 ff. The passage quoled from Ibn Qutaiba (above, 
p. 35) summarizes Au?.ii'i's attiludc correctly. 
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E. SHi\FI'i 

Shiiji'i and ra,'y 

In his earliest period Shafi'i uses ray in the same loose way 
as the ancient schools. Straightforward examples of this will be 
found in Tr. I, Tr. VIII, and Tr. IX.' It so happens that Tr. II, 
which belongs to the same period, docs not contain equally 
telling passages, but only the ascription of ray to Companions, 
which is irrelevant in this connexion and occurs, indeed, in early 
and late contexts. There are further numerous passages from 
all periods where Shafi'i formulates his conclusions cautiously 
by giving them as his opinion in a non-technical sense.2 He also 
uses ara'aita and ala tara for introducing systematic arguments. 3 

In Tr. IV, 261, which belongs to Sh5Ji'i's middle period, he 
says: 'When there is no explicit text in the Koran and no sunna, 
the mujtahids [scholars] may use their ijtihad and hold what they 
think right (rna ra'auhu baqqan).' But this has to be interpreted in 
the light of Shafi'i's polemics, in the same treatise, against 
istibJan and arbitrary ijtihad, and in favour of disciplined qiyas. 
In Tr. III, 148 (p. 244), Shafi'i still recognizes that one has to 
make decisions on points of detail on which there is no consensus 
and no guidance in Koran and sunna, but he claims that this 
occurs only rarely. 

From Tr. VII onwards Shafi'i rejects arbitrary ray in favour 
of strict analogy, for which he even claims a consensus of the 
scholars.4 Ibid. 273: Shafi'i knows of no scholar who would 
authorize an intelligent and cultured man to give a judgment 
or a fetwa by his own opinion, if he did not know the bases of 
qfyas, which are Koran, sumza, consensus, and reason ('aql). 
Ris. 58: Shafi'i uses the term qfyas, whereas his opponent, a 
representative of the ancient schools, calls it ray. Tr. III, 77: 
Shafi'i refuses to set his ray against a tradition from a Com
panion. Ikh. 21: 'No one is authorized to apply reasoning (li-ma) 
or questioning (kaij) or anything tainted by person'al opinion 

1 Tr.I, r82: Shafi'i expresses his own ray. Tr. Vll/, 5: Shafi'i uses the term ray 
for 'systematic reasoning', which he later calls qiytis. Ibid., 14: 'It is to be decided 
by the use of one's own opinion (ijtihdd al-ra)'), and to be judged by qryii.<.' Tr. IX, 
42: 'In my opinion it is not ... (lam ara).' 

2 e.g. Tr. /, r8; Tr. Ill, 55, 64, 114; Tr. IV, 26o; Tr. V/II, 11; Ris. 78, 79; Ikh. 
11119; Umm. iv. qo. 

3 Ara'aita: Tr./, 132, 133; Ikh. 386, 394, 395· AlJ lara: Tr. I, 27, 47, 49, 72, &c. 
4 As early as Tr. I, 127, he opposes analogy to surmise ($atUI). 
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(ray) to a tradition from the Prophet.' This excludes the use 
of systematic reasoning as a means of criticizing traditions, a 
purpose to which it is put by the ancient schools, particularly 
the Iraqians. 1 Whenever Shafi'i disagrees with an opinion he is 
inclined to call it ray, even in cases where his .Medinese op
ponents refer to corisensus and practice.1 In most cases, how
ever, his rejection of ray takes on the more specialized form of 
rejection of isti&siin. 

Shrifri and istil)san 

Ray and istifzstin are the same for Shafi'i, and he uses both 
terms indiscriminately.3 The whole second part of Tr. VII 
(pp. 270-7) is devoted to the refutation of istifzstin. No one is 
authorized to give a judgment or a fetwa unless he bases himself 
on the Koran, the sunna, the consensus of the scholars, or a con
clusion drawn by analogy from any of these, and so it follows 
that no one may give a judgment or fetwa based on isti&san. 
The Koran (lxxv. 36) declares that man is not left without 
guidance; but he who uses isti&siin acts as if he were left without 
guidance and comes to whatever conclusion he pleases. The 
Koran in many passages makes it a duty to follow Allah'.s com
mandments and to give the right decision; no one can do this 
unless he knows what the right decision is, and he can know it 
only from Allah as laid down by Him, either explicitly or by 
implication, in the Koran and in the sunna of the Prophet; no 
one can find himself confronted by a problem for which provi
sion is not made by Allah directly or indirectly. To admit 
opinions not based on a principle or on analogy with a principle 
-not based, that is, on Koran, sunna, consensus, or reason ('aql)
would be equivalent to admitting the opinions of non-specialists. 
Moreover, the expert on questions of fact is not authorized to 
give an arbitrary opinion, or to set aside reasoning by analogy 
for istifutin. If one were authorized to use isti&san one would 
have to acknowledge that others are free to use another 
isti&san, so that every judge and mufti in every town might use 
his own isti&siin, and there would be several right decisions and 

1 See above, pp. 110, 115, and below, p. 123. 
1 Tr.lll, 117,121,122,124, &c. Seealsothepassagesquotedabove,pp. 26, 6g, 

79· Ibn Qutaiba, 62, takes up Shall'i's recurrent reproach against the adherents 
of ray. 

' Tr. Vll, 2 73; Ris. 6g. 
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fetwas on one and the same problem. In Tr. IV, 253, Shafi'i 
states that no decisions by arbitrary isti(IJ(in are allowed, only 
reasoning by analogy on points on which there is no text in the 
Koran, no sunna, and no consensus-that is, no binding informa
tion (khabar yal<;am) ;1 'we and the people of our time (ahl 
zamaninti) are obliged to observe this.' Sha.fi'i recognizes here 
that the earlier generations used a freer kind of reasoning, and 
he is the first to confine it on principle within the limits of strict 
analogy.1 · 

But in Tr. III, 14, Shiifi 'i uses what is, in fact, an isti(utin; and 
in Umm. iii. r 14, where he discusses the same problem, his 
reasoning is clearly arbitrary ray, that is, istibsan. Malik (Mud. 
ix. 138) had given the same decision by istibsiin, 3 and Shafi'i 
no doubt retained it from his early Medinese period.4 

Shtifi'i and qiyas 

The only kind of reasoning which Shafi'i admits is conclusion 
by analogy. He takes qiytis for granted in his polemics against 
the ancient schools. Qjy•tis is obligatory ( Tr. IV, 258), and is 
resorted to when there is no relevant text in the Koran, no 
sunna, and no consensus (Ris. 65); all are agreed on this ( Tr. IV, 
26o). But qiyiis remains subordinate to, and is weaker than, 
these sources oflaw (Ris. 82); Shafi'i docs not reckon it as one 
of the sources (u~iil), but considers it derivative (far') (Tr. 
VII, 274). It must be based on Koran, sunna, or consensus; 
it cannot supersede them and is in its turn superseded by them 
( Tr. Ill, 61 and passim). Sunnas, that is, traditions from the 
Prophet, are not subject to analogical reasoning, and their 
wording must not be interpreted away by qi)•iis. 5 Nothing that 
the Prophet has forbidden can be allowed by q£Yiis ( Tr. I, 51). 
But Shafi'i uses qiytis in support of traditions,6 and in Ris. 76 he 
says: 'Unquestioning submission to traditions ( ittiba') and qi;•iis 

1 On the meaning of this term, see below, p. 136. 
1 For another passage with a similar rem:1rk directed against ra)', see abov<', 

p. 79· 
3 See above, p. 118. 
4 In Tr. //!, 135, 146, Shafi'i uses the word i.rti!win fnr expressing his approval 

of an opinion, not in its technical meaning. 
5 I bid., 11, 17; Tr. V, 262; Ris. 31. Only human opinions derived from tradi

tions or themselves based on systematic reasoning are subject to it: lkh. 33!1 (trans
lated above, p. 13); Tr. I'll!, 5 (translatrd ahovc, p. 79f.). 

6 Tr. l/1, 33; Tr. IX, 47· 
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are two separate aspects: the tradition is always followed un
questioningly, whether it agrees with qiyiis or not; if it does not 
agree, ittibti' becomes the opposite of qi)•iis; there are also cases 
where one set of circumstances falls under both rules.' 

Shafi'i gives the following example. The Prophet decided that the 
buyer can either keep a mu,wmil, that is, an animal which the seller 
has not milked for some time before the sale so as to make its yield 
of milk appear greater, or return it together with one ,ra' of dates if he 
has· milked it; l1e also gave the ruling that 'profit follows responsi
bility' (al-kharcij bil-cjamiin). 1 In cases to which this rule applies there 
is no fideal] part of the price corresponding to the profit [which 
accrues after the sale in the possession of the buyer J, and this rule is 
extended by qiyiis to all parallel cases. In the case of the mufamit, the 
decision of the Prophet is followed and not extended by qiyas, the 
Prophet having fixed the unknown quantity of milk in the animal, 
which has an [ideal] part of the price corresponding to it. Now if 
someone buys an animal which turns out to be a mufarriit and decides 
to keep it nevertheless, but after a month finds another hidden fault 
for which he decides to return it, he can do so, and the milk which 
has accrued to. him during the month belongs to him according to the 
rule of al-khariij bil-rj.amiin; but he must also give one fii' of dates for 
the milk which was in the mufarriit [at the time of sale]. This detail 
is decided according to the tradition, and the ownership of the milk 
which has accrued during the month by analogy with the general rule. 

Qj)'iis is, however, used as a criterion for choosing between 
conflicting traditions. 2 Moreover, in Tr. Ill, 23, Shafi'i con
firms by analogical reasoning his rejection of a tradition, 
although he docs not call his argument qiytis but 'the decisive 
proof in our opinion' ( al-{mjja al-thiibita · 'indanii). These are 
survivals of the earlier use of systematic reasoning for criticizing 
traditions. 3 

The consensus of the :rvfuslims decides which qiyiis is right and 
which is wrong (Ri.r. 72). The consensus supersedes an analogy 
based on a tradition from the Prophet ( Tr. III, 1 29).4 But 
qiyiis supersedes the 'practice' which may have been introduced 
only by some Successor (Tr. VIII, 14). 

Shafl'i's most important methodical rule regarding the use of 
1 See below, p. 181. 
2 See above, p. 1.1, and Tr. I, 115; lkh. g6, g3, <220. 
3 Sec above, p. 121. 

• This is what Shi\fi'i says; in fan, he goes even farther and follows the implica
tion of the consensus as against the illlplication of the tradition. 
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qiyiis is that a qiyiis cannot be based -on a special case which 
constitutes an exception from a general rule; in other words, 
that exceptions cannot be extended by analogy.' This rule is 
valid within the sphere of the sunna of the Prophet, and between 
Koran and sunna (Ris. 75). It is also valid as regards consensus: 
a decision of an exceptional and unsystematic character, 
sanctioned by consensus, must not be extended by analogy 
beyond its original field; but within this, qiyas may be used 
(ibid. 81). The necessary corollary is that an exemption from a 
general rule must be based on incontrovertible proof (lkh. 256). 
Shafi'i formulates the principle underlying his rule as: 'Legal 
institutions must not be treated by analogy with one another' 
(latuqiisshari'a 'aldshari'a) (Tr. Ill, 34). 
:. Qjytis is used on questions of detail, which are the concern of 

specialists only (Ris. 50). It is the opposite of isti!zsan because it is 
based on indications (dald'il) and parallels (mithal}, and it is 
comparable to the opinions of experts on questions of fact ( Tr. 
VII, 272 f.). But being subject to differences of opinion it does 
not convey certainty (ibrita) (Tr. IV, 255). Shafi'i recognizes its 
limits, in opposition to the ahl al-kaldm (Tr. I, 122), and no 
further qiyiis can be based on the result of a qiyiis (ibid. 51). 

A particular kind of qiyiis is represented by conclusions 
a potion·z and by conclusions a maiore ad minus or, conversely, 
a minore ad maius. Shafi'i gives the theory in Ris. 70 f.: 'The 
strongest kind of qiyiis is the deduction, from the prohibition of 
a small quantity, of the equally strong or stronger prohibition 
of a great quantity; from the commendation of a small act of 
piety, of the presumably stronger commendation of a greater 
act of piety; from the permission of a great quantity, of the 
presumably even more unqualified permission of a smaller 
quantity .... Some scholars do not call this qiyiis, but consider 
it to fall under the original ruling, and likewise when something 
is equivalent to (fi ma'na ... ) something allowed or forbidden, 
so that it is also allowed or forbidden; they reserve the term 
qiyas for cases where there is a possible parallel which can be 
construed in two ways, one of which is chosen to the exclusion 

1 Tr.J, 12 (translated below, pp. 326f.), 215 (at the end of§ 216), 253 (Shl\11'i 
shows by brilliant systematic reMoning why qryas c:wnot be used here); Ris. 73, 
76, &c. 

2 Tr.l, 138; Tr. J/1, 36 (au/J), 48 (adklralfi ma'nii .. . ). 
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of the other. Others regard everything that goes beyond the 
explicit text of Koran and sunna and is only its equivalent as 
qiyiis.' Shiifi'i considers the conclusion a maiore ad minus 'a bind
ing rule of qiyiis' (Tr. VIII, 12), but in most cases where he 
draws it he does not call it by this name. 

The element common to the original and to the parallel case 
on which a qiyas is based Shiifi'i calls either informally ma'nii 
'idea' ,I or more technically a# 'basis' ;2. he does not use the later 
term 'illa. In the case of organs of the body, this common 
element is supplied by their common names; for example, the 
common name 'lip' justifies the award of the same compensation 
for injuries to the upper and to the lower lip, and Shafi'i states 
explicitly that 'the weregeld is based on names and not on the 
degree of usefulness'.3 But in another case he avoids reasoning 
'based on the similarity of names', because it would lead him 
into a dilemma.• If a ruling covering two species of a genus is 
to be extended, by analogy, to another species, it ought to be 
extended consistently to all species of that genus, or not at all 
(Ris. 27). The substitute (badal) must be treated in analogy 
with its original (mubaddal 'anhu) (lkh. 97). 

As a general safeguard against arbitrariness Shiifi'i insists 
that analogy must start from the outward and obvious meaning 
(?:.iihir) of the passages on which it is based. This consideration, 
which corresponds to Shafi'i's rule of interpreting traditions 
according to their outward meaning,s occurs in numerous 
passages, and is set forth in detail in the first part of Tr. VII 
(pp. 267-70).6 The whole oflaw, Shiifi'i points out, is concerned 
with the forum externum; he proves this from passages in the 
Koran and from traditions from the Prophet, and gives 
examples.' · 

We have noticed cases where Shafi'i's qiyiis falls short of his own 
J Ris. 8, 31, 76. l Ikh. 320. 
1 Tr. VIII, 7, 9, 10. The theory, later ascribed to Shlifi'i, that the qryas must be 

based [exclusively] on names {Aghnides, 86 f.), is not borne out by the texts. 
4 Tr. VIII, 9 (at the end). I See above, p. s6. 
6 Fihrist, 210, rn'=ntioru among Shlifi'i's writings a Kitabal-~ukm bil-~ahir (1. ~8) 

and a Kitiib ibtal al-iJti~siin {1. 29). It is likely that these two titles correspond to the 
two parts of Tr. VII, the whple of which is called Kitab ib!al al-isti~iin in the printed 
edition. 

7 Shafi'i's argument is not as inconclusive as it seems, because Muhammadan 
law does not distinguish on principle between the finding of general rules and the 
decision of individual cases. 
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theoretical requirements. 1 Another case, which was, however, 
eliminated by Shafi'i in his later doctrine, occurs in Tr. I, g8. There 
was an ancient common tendency to apply the ~add punishment for 
drinking wine only if the culprit was taken flagrante delicto, that is, in 
a state of drunkenness. This was the doctrine of Ibn Abi Lailii. Abu 
l:lanifa, followed by Abu Yusuf, extended this principle by analogy 
to all badd punishments, which according to him lapse after a short 
period of prescription. Shafi'i did not admit this principle, which 
conflicted with the system, but he made allowances for the common 
tendency by letting all badd punishments lapse through intervening 
repentance (tauba), by analogy with the Koranic ruling on banditry 
(Koran v. 34). This is an analogy based on an exceptional case. In 
his later opinion, however, as related by Rabi', Shiifi'i ruled that 
repentance had no effect on the ~add punishment (excepting, of 
course, the particular case of Koran v. 34), and found this decision 
implied in traditions from the Prophet. 

Q.iyas often means not a strict analogy, but consistent systematic 
reasoning in a broader sense, as in Tr. I, 123, 133, 184, 200, and 
often. 

Shiifi'i and isti~l_1ab 
Isti!biib is the conclusion by which one 'attaches' a later stage to a 

former-in other words, one does not presume any changes in the 
legal situation unless they are proved for certain. Shafi'i applies this 
principle in Umm, iv. 170 without, however, using the term isliJ~tiib; 
he obviously regards it as part of qiyiis and 'reason' (ma'qiil). 

Shii.fi'i and 'aql, ma'qul 

Shafi'i often refers to 'aql 'reason' or ma'qiil 'what is reason
able', sometimes as a synonym of qi)'iis, as in Tr. I, r6o, and in 
the numerous cases where he speaks of qiyiis and 'aql or q[yiis and 
ma'qiil, sometimes in a broader meaning, implying that a 
doctrine is consistent and stands to reason. 2 So ma'qiil can be 
opposed to qiy•iis proper (ibid. I 21), or be used to show that 
there is no place.for qiyas (ibid. 253). 3 .Jjtilzad must be exercised 
by 'aql (Ris. 5) ;· Allah has endowed mankind with 'aql and 
guides them either by an explicit text or by indications on 
which to base their ijtihiid (ibid. 6g): 

1 See above, pp. 1 1 1, 123. 
2 e.g. Tr. I, 73; Tr.l/I, 44; Tr. VI!, 272; Tr. rill, 21; Tr. IX, 16; Ri.<. 79; lkh. 

113, 222, 234 (al·ma'nif fil-ma'qiil, 'what agrees with the wider systematic impli
cations'). 

l Naubakhti, Firaq, 7, opposes ijtiluid al-ra'y to 'aq/. 
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Shdfi'i and ijtihad 

'The use ofqiyas is ijti/zad' (Tr. VII, 272£); or even: 'Qjyas 
and ijtihad are two terms with the same meaning; on all 
problems which confront the Muslim there is either a binding 
decision or an indication of the right solution; this must be 
sought by ijti!zad, and zjtihad is qiyas' (Ris. 66). IJtihad is the 
preliminary of qiyas, and opposed to arbitrary isti{zsan ( Tr. IV, 
253). It implies reasoning, is based on indications, and excludes 
following one's own whims and preferences (Tr. VII, 274 £).It 
is obligatory, and in exercising it one obeys Allah's commands 
(Ris. 5). It is obvious that Shafi'i opposes his ijtihad of qiyas to 
the Iraqian ijtiluid al-ra'y, 1 and in Tr. III, 61, he also rejects the 
Medincse idea of ijtihad or discretion. 2 

Shafi'i gives his detailed theory of ijtilzad, which is in many 
respects similar to that of qiyas, in the two main passages, Tr.IV, 
253 f., and Tr. VII, 272 ff. The decisions on those points on 
which there exists no text in the Koran, no sunna, and no con
sensus, and on which a conclusion by analogy must be drawn 
from Koran or sunna, are also covered by the general authority 
of Allah, because ijtihad is vouchsafed by Koran and sunna. The 
Koran authorizes ijtihad when it prescribes finding the direction 
of the Ka'ba from the indications given by the stars, &c. 
(Koran ii. 144, in conjunction with vi. 97; xvi. r 6), but not 
arbitrarily, or verifying the good character of witnesses from 
outward criteria (Koran ii. 282, in conjunction with lxv. 2), 
without regard to their hidden character. 3 The sunna authorizes 
ijtihdd in the traditions on the Prophet and Mu'adh,4 and on the 
single and double reward of the mujtahid.s No one may give an 
opinion on law except by ijtihad, that is, qiyas as opposed to ra'y 
or isti~san, and he who is not qualified by the knowledge of 
Koran, traditions, and consensus, on which he must base his 
ijtihad, has no right to an opinion. The parallel of the opinions 
of experts on questions of fact6 applies to ~·ti/zad as well as to 
qiy(i.s. It is agreed that in the former generations judges gave 
judgments and muftis decisions on points on which there was 

1 See above, p. Io.~. 2 See above, p. 116. 

' This argument is far-fetched, as the Kor::mic passages refer to material de
cisions; but see above, p. 125, n. 7· 

4 See above, pp. 105 f. s See abo\'e, pp. g6 f. 
6 See above, p. 121. 
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no text in the Koran and no sunna, and they must have arrived 
at them by ijtihad. 

/jtihiid leads to disagreement. 1 Because of the tradition on the 
single or double reward of the mujtahid, every mujtahid who has 
done his best to arrive at the correct solution is considered to be 
right, in so far as he has discharged his obligation, even if the 
result of his ijtihiid is wrong.1 

F. THE Mu'TAZILA 

The ahl al-kalam, that is, the Mu'tazila, 3 base their whole 
doctrine on reasoning (na~ar) and qi;•as, aiming at consistency. 
They hold that qiyas and na~ar lead to truth, and consider 
themselves as particularly adept in their usc. 4 

The names by which Shafi'i and Ibn Qutaiba call them, afd al
kalam and ahl al-na?ar or ahl al-qiyiis, mean 'adherents of systematic 
reasoning, rationalists'. Shafi'i, in Tr. I, 122, reports their analogical 
reasoning on a question of law and refutes it. They reject traditions 
on account of na?ar and reason, and use qiyiis as a basis for criticizing 
traditions. s 

NaHiim sought to discredit the statements hostile to qiyiis and ra'y 
which were ascribed to some Companions; he also blamed Ibn 
Mas'iid for a decision based on an arbitrary assumption (ibid. 24 f.), 
and believed that the Companions committed mistakes in their 
fetwas when they followed their personal opinion (ra'y) (Khaiyat, 
g8). The context of Ibn Qutaiba shows that this was meant to dis
credit the ancient schools of law whose main authorities were Com
panions, and was not directed against the use of systematic reasoning 
as such. Only Ibn Qutaiba, who upheld the case of the traditionists 
and opponents ofhuman reasoning in law, and particularly Khaiya~, 
who represented a later stage of the M u' tazili te doctrine, 6 misrepre
sen'ted NaHiim as wishing to exclude ra'y and qiyiis. 

G. THE TRADITIONISTS 

The traditionists7 are hostile to all reasoning and try to rely 
exclusively on traditions. They do not refer anything in matters 

1 See above, p. 97• 2 Tr. IV, 253; Tr. VII, 274 f. 
, See below, p. 258. 
~ Ibn Qutaiba, 16, 20, 74, 76. Ibid. 17, thry are charged with using isti~stin, 

but this is polemical. 
s Ibid., 104, 151, 182, and elsewhere. 
6 See below, p. 259· 7 See below, p. 253· 
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of religion to isti{zsiin, qiyiis, or na~ar (Ibn Qutaiba, 103). They 
are weak in systematic reasoning, and Shafi'i charges them with 
wilful ignorance.' The following details on their doctrine are 
taken from Ibn Qutaiba. 

Ibn Qutaiba spurns systematic reasoning (qiyas and ~ujjat 
al-'aql) even as an additional argument (p. 234). He concedes 
that ray on the details of law, on which there is no explicit 
enactment, is less important than the neglect of the Koran and 
of the traditions from the Prophet; but the right way to arrive 
at general rules, main duties, and sunnas is not by qiyiis and 
human reasoning (p. 68). How can qiyiis apply to the details 
when it does not agree with the principles (p. 70)? Ibn Qutaiba 
gives examples where qiyiis does not apply (pp. 7 1 ff.). On the 
other hand, Ibn Qutaiba recognizes that the Companions used 
their discretion (;:;ann, !jtihiid al-ray) on questions which were not 
settled by the Koran and by traditions from the Prophet 
(p. 367), and he justifies this by saying that they were the leaders 
of the community (p. 30). Finally, he concedes that there are 
forbidden things which are prohibited neither in the Koran nor 
in the sunna, but for which man is left tp his instinct (.filra) and 
his nature (p. 342 and elsewhere). 

H. TRADITIONS AGAJNST HUMAN REASONING IN LAW 

Goldziher has shown that ray meant originally 'sound 
opinion', as opposed to an arbitrary and irresponsible de
cision.z But since the activity it denoted was purely human and 
therefore fallible, it soon acquired, in polemics, the derogatory 
meaning of 'arbitrary opinion', particularly when it was op
posed to the doctrine of the forebears and the sunna of the 
Prophet. We find this derogatory meaning present already in 
the dogmatic treatise ascribed to I;Iasan Ba~ri. 3 This does not 
prevent those who reproach their opponents with ray from 
using it themselves. 

A further step is represented by the objection to ray and 
qiyiis on principle, an objection which, as Goldziher has seen, 4 

is secondary and posterior to their general use. The anecdotes 

I lkh. 323, 367 f. (quotetl above, p. sG f.). • Ztihiritm, ro. 
' See above, p. H· Ibn Muqaffa', $a~tiba, 120, opposes ra'y to [authoritative) 

information (khahar). 
• Zahiritm, 13 ff. 
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expressing this objection, which have been collected by Gold
ziher, are clearly apocryphal and occur only in late sources. 
This attitude is typical of the traditionists, and the traditionists 
were also responsible for a whole body of traditions from the 
Prophet, from Companions, and from Successors, disparaging 
ray and qiytis and often opposing it to the sunna of the Prophet. 
The statements hostile to reasoning which they put into the 
mouth of old authorities of the ancient schools themselves, are 
certainly not authentic, and the lraqian and Medinese isntids 
affixed to them are spurious. 

Traditions with lraqian isnads 

One of the oldest traditions of this kind is an alleged saying of 
Shurail_l against qiytis, quoted above (p. I 19). It is already known to 
Auza'i (Tr. IX, so), and appears in Darimi (Bah taghaiyur al-;:;aman) 
with an isnad through the Iraqian Sha'bi, who adds a remark of his 
own against qiytis. But the doctrine connected with these statements 
contradicts the uniform opinion of the lraqians (Muw. Shaib. 28g; 
Tr. VIII, 7), and we must conclude that the names of Sha'bi and 
Shurai}:i were borrowed by the traditionists. 1 

We saw that the isnad of the main tradition in favour of ijtihlid 
al-ra'y, containing the instructions of the Prophet to Mu'adh b. 
Jabal, is Iraq ian, though fictitiously Syrian in its upper part. 2 A 
counter-tradition, the isnad of which is also (pseudo-)Iraqian in its 
lower and fictitiously Syrian in its upper part, replaces the recom
mendation of ijtihlid al-ra'y by the order given to Mu'adh to report 
to the Prophet in cases of doubt (Ibn Maja, Bah ijtinah al-ra'y 
wal-qiytis). 

Bukhari ( Kitah al-i' t~am hil-kitah wal-sunna, Bah ma J•udhkar min 
dhamm al-ra'y) gives a tradition with an Iraqian isnad, according to 
which Sahl b. l;lunaif warns himself against ray, reminding himself 
of his own experience on the day ofJ:Iudaibiya during the lifetime of 
the Prophet, and applying it to his present situation on the day of 
eiffin. Here ra'y is identified with political disloyalty and made 
responsible for the civil wars in early Islam. 

Darimi (Bah al-tawarru' 'an al-jawiib; Biib taghaiyur al-;:;amiin; Bah 
.fi lcarahiyat akhdh al-ra'y) gives a number of traditions against qiyas, 
ra'y, and ijtihlid from old Iraq ian authorities, particularly Sha 'bi. 
Others adduced are Ibn Mas'iid, Masrftq, Ibrahim Nakha'i, f:lasan 

1 ShuraiJ:I is also the recipient of alleged instructions from 'Umar which include 
ijtiluid al-ray (see above, p. 104, n. 4); this is an authentically Iraq ian tradition. 

1 Above, p. ao6. 
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Ba~ri, Ibn Sirin, Qatada. Some of these traditions presuppose. the 
role of Ibn Mas' lid and Ibrahim Nakha'i as main authorities of the 
Iraqians; one in particular endeavours to minimize the doctrine 
which goes under the name of Ibrahim, by a self-deprecating state
ment which it puts into his mouth. The picture of Sha'bi as 'the 
strongest critic of ray and qiyas among the Iraqians' (Ibn Qutaiba, 
6g f.) was created by the traditionists, but we find that Sha'bi occurs 
in the isnads of traditions which ascribe early Iraq ian ray and qiyas 
to Companions. 1 

A tradition with an lraqian isnad which is extremely doubtful in 
all its links higher than Ibn 'Uyaina, makes 'Ali point out that 
reasoning by analogy has no place in a certain question of ritual 
(Tr. II, 2 (a)). This is a counter-move against the lraqian traditions 
which ascribe ray and qiyiis to 'Ali and other Companions. 1 

Traditions with Medinese (Meccan, Syrian) isnads 

Sec several of the traditions discussed above, pp. 54 f., I 17 
(on Muw. iv. 39), 119 (on 'Umar b. 'Abdal'aziz), and further: 

Bukhari (Kitiib al-i'ti,am bil-kitab wal-sun11a, Biib mii yudhkar min 
dhamm al-ray): 'Urwa b. Zubair connects ray with the time of 
ignoramuses_ after real~cholars have become extinct. 

Darimi (Biib al-tawarru' 'an al-jaw.iib): 'Urwa b. Zubair warns 
against ray and suspects foreign influence in it. 

Darimi (ibid.): a tradition the isnad of which in its lower, historical, 
part is typical of the traditionists (all men from the town of Raiy), 
ascribes to the Meccan scholar 'A!ii' the saying: 'I should be 
ashamed before Allah if my ray were taken as a norm on earth.' 
This is not genuine because we find 'A!a' use both qiyas (Tr. I, 124) 
and isti~zsan (Ibn 'Abdalbarr, quoted in Zurqani, i. w8).l 

Darimi (Bah mii yuttaqii min tafsir badith al-nabi): 'Umar b. 'Abdal
'aziz said in a sermon: 'There is no Prophet after ours, and no holy 
book after ours; what Allah has allowed or forbidden through our 
Prophet, remains so forever; I am not one who decides (q#i) but 
only one who carries out (munjidh), no innovator but a follower.' This 
tradition in the imridofwhich occurs Mu'tamir b. Sulaiman, who was 
responsible for several traditions with a traditionist bias, 4 is directed 

1 See above, p. 104, on Tr. II, 12 (a), 18 (w); p. 108, on Tr. III, 54· On Sha'bi 
in general, see below, p. 230 f. 

2 See above, pp. 104, 106. 
3 This isti!wira is a genuine old opinion, though not necessarily authentic for the 

scholars to whom it is ascribed. On 'Alii' in general; see below, p. 250 f. 
' See above, p. :j(i. 
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against the old idea of ijtihiid. The doctrine expressed here, with all 
its implications, became part of the classical theory of .Muhammadan 
law, but only after the time of Shafi'i. Bukhari separated ijtihiid from 
its old connexion with ray and qiytis,l and Ibn Qutaiba, 1 g, 30, 
restricted the term mujtahid to the great scholars of the past who 
cannot be equalled, denying ijtihiid to the contemporaries. 

1 Kittib al-i'lifam bil-killib WDI-sunna, Bab ma ja' fi-jtihtid al-qac.lti' bimti anzal Al/ti/,. 


