


CHAPTER 5 

THE MEDINESE AND MECCANS 

A. THE 'SEVEN LAWYERS OF MEDINA' 

I N tracing the history of the Mcdinesc school of law, we must 
leave out of account 'Umar and Ibn 'Umar, its main authori

ties among the Companions of the Prophct. 1 \V c have seen that 
traditions from Companions cannot be regarded as genuine/ 
that the name of 'Umar, to whom many important institutions 
of Muhammadan law and administration were ascribed, was 
invoked both by the Medincse and by the Iraqians,3 and that 
the traditions transmitted from Ibn 'Umar by Nafi' in one of 
the best existing isniids are the product of anonymous tradi
tionists in the second century A.H. 4 

The conventional picture of Medina as the home of the sunna 
of the Prophet is artificial and late ;5 we have seen that the 
development of legal theory and doctrine in Medina was 
secondary to and dependent on that in Iraq.6 We arc therefore 
justified in starting our study of the Medinese school with the 
'seven lawyers of Medina', a group of persons in the time of the 
Successors, all of whom died shortly before or shortly after 
the year A. H. 1 oo. They are, according to the most widely 
accepted list: 

Sa'id b. Musaiyib (d. after go) 
'Urwa b. Zubair (d. 94) 
Abu Bakr b. 'Abdalrai.Jman (d. 94) 
'Ubaidallah b. 'Abdallah b. 'Utba (d. 94 or g8) 
Kharija b. Zaid (d. 99 or 100) 

Sulaiman b. Yasar (d. about roo) 
Qasim b. Mul.1ammad (d. 106). 

The concept of seven representative lawyers of Medina at the 
end of the first century has no foundation in fact. When it was 
a question of singling out the representative lawyers of Medina, 
numbers other than seven were often mentioned in the earlier 

I See abO\'e, p. 25 r. 
1 See above, p. 32. 
' For referenct"s, see above, p. 115, n. I. 
6 See abo\'e, p. 223 and the references given there. 

2 See above, p. 169 f. 
4 See above, pp. q6 ff. 
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period. Even when seven is the number given, there are often 
considerable differences over the names. According to the 
narrator, Qabi,a b. Dhu'aib, his circle in the mosque of Medina 
consisted of 'Urwa b. Zubair, 'Urwa's brother Mu~'ab, Abu 
Bakr b. 'Abdalraf:tman, the future Caliph 'Abdalmalik, 'Abdal
raJ:tman b. Miswar, Ibrahim b. 'Abdalraf:tman b. 'Auf, and 
'Ubaidallah b. 'Abdallah.' Another list is purely adventitious 
and contains in addition the name of a woman traditionist: Ibn 
Musaiyib, Sulaiman b. Yasar, Abii Bakr b. 'Abdalraf:tman, 
'lkrima, 'Ata' [who is usually counted amongst the Meccans ], 
'Amra hint 'Abdalraf:tman, 'Urwa, and Zuhri.2 The earliest 
mentions, to my knowledge, of the conventional group occur in 
Taf:tawi, i. 163 and, slightly later, in Aghtini, viii. g6; here 
'Ubaidallah b. 'Abdallah, in verses addressed to a lady, calls 
the six other lawyers as witnesses of his love; I need hardly 
insist that' these verses are spurious. 

The 'living tradition' of the school of Medina is to a great 
C'XtC'nt anonymous3 nnrl, where individual authorities arc men
tioned in the ancient legal texts, there is no trace of any fixed 
group. Malik, for instance, mentions Qasim b. Mu):lammad, 
'Urwa b. Zubair, and Abii Bakr b. 'Abdalraf:tman besides 
'some (other] scholars' (Muw. i. 26g), and the Mudauwana, iv. 
54, refers to Malik's authorities as '•he ancient scholars, that is 
Ibn Musaiyib and others'. The same is true of Shafi'i who 
makes a point of collecting spurious information on the ancient 
Medinese authorities and confronting with it the Medinese of 
his time. He says, for instance: 'How can you say that the 
lawyers in Medina (al-fuqahd' bil-Madina) did not differ from 
one another?' (Tr. III, 85).4 

The actual doctrine of the Medinese school often does not 
agree with the alleged opinions of the Medinese authorities in 
the time of the Successors, and the information concerning 
these last is to a great extent spurious.5 This contrast between 
the 'living tradition' and the fictitious information on the old 

1 Baladhuri, Arutih, 257. 
2 Ibn Sa'd, ii1 . 128-33· The mention of the customary group ofseven lawyers, 

a~cribl'd to Ibn Mllbiirak in Talrdhrb, iii. ao,, i~ SlrnnRI)· Str.prct. 
, See abo1·e, p. 85. 
4 On Tr. IV, 258, where Shlifi'i mention! Ibn Musaiyib as the representative 

scholar of Medina, see above, p. 87. 
5 For references, see above, p. t51, n. !2. 
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authorities provided Shafi'i with an argument against the legal 
theory and positive doctrine of the school of Medina.' 

We can sometimes observe the growth of this spurious 
information about the ancient authorities, for instance, in the 
short period between Malik and Ibn Wahb,2 or in the time 
between Malik and Ibn 'Abdalbarr. 3 Malik's younger con
temporary Dariiwardi is responsible for some of it.4 

This makes it impossible to regard if"!formation on the 
Medinese lawyers in the time of the Successors as genuine unless 
it is positively shown to be authentic. It would be rash to 
exclude this possibility a priori, but as far as I have been able to 
investigate the development of the Medinese doctrine, I have 
not found any opinion ascribed to one of these ancient lawyers 
which is likely to be authentic. The general history of legal 
doctrine makes it improbable that the Medinese in the time of 
the 'seven lawyers' had progressed farther than their lraqian 
contemporary Ibrahim Nakha'i.5 That the doctrine of Ibn 
:Musaiyih slJOw{'{l ten css<'lltial diflcrcncrs fro111 that of Malik,'• 
presupposing as it does that both doctrines are comparable, is 
obviously the result of later systcmatizing.7 

As an example of the negative result mentioned in the preceding 
paragraph, it will be useful to analyse one case in which the informa
tion on the doctrine of two of the 'seven lawyers' would seem, on 
the face of it, most likely to be authentic. An ancient Medinese way 
of expressing 'practice' or consensus was to refer to what men or 
people used to do (al-ntis 'alaih). This term is attested for Ya):tya 
b. Sa'id (Mud. i. 36), and occurs in non-legal literature in Ibn 
Muqaffa' ($a1Jaba, 121); it had almost fallen out of current usage 
in the time of Malik, one generation later,B and may well go back 
as far as the year A.n. 100, little more than a generation earlier. 
The same kind of reference to the usage of men is in fact ascribed 
to Qasim b. Muf:Jammad in his version of a legal maxim which he 

I See above, p. 78. f. 
2 Comparr Muw. iv. 41, Tr. Ill, 148 (p. 247) and Tr. rill, 11, with Mud. x•·i. 

168 (the quotation from Malik's contemporary Miijashiin, howeYer, is genuine; 
see above, p. 221). 

, See above, p. 64 f. 4 See abo\'e, p. 195. 
s Sr.~ above, pp. 23-J fT. 
~ Taharl, "'· /t.nrr, fill. Si~nilitnnrly r·noiiJlh, rwu r·orrlrn.tit lory 11pirri.,m nor 

attributed to Ibn Musaiyib concrrnint: the particular prohlcm mrnti(>ned thrre. 
7 This disposes of the difficulty s~en by Bergstrasser in !Jiam, xh·. 8r. 
1 But see Muw. iii. 98: wa-dhalifc al-amr alladhr Unat 'alaih ol:Jamti'a bi-baladinti; 

for the terms normally mcd by Malik, see abo\·e, p. 6:z f. 
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adduces in favour of the common Medinese doctrine,' and to 
Sulaiman b. Yasar in a statement on the consens•1s of Medina;z 
this last statement certainly represents a stage of doctrine earlier 
than Malik. But the same Sulaiman b. Yasar appears also as the 
main transmitter of a counter-tradition against the common 
Medinese doctrine on the problem decided by Qasim b. Mul:tam
mad.3 It is apparent that the names of the ancient Medinese authori
ties were affixed at random to opinions which themselves may have 
been old. 

B. ZuHRi 

. From Zuhri onwards, there exists an ascertainable aulhentic 
elem~nt in the opinions ascribed to the authorities of Medina. 
Zuhri died in A.H. 124, fifty-five years before the death of 
Malik; their personal intercourse is therefore more likely than 
that between Malik and Nafi'. 4 Those cases in which Malik 
states explicitly that he asked Zuhri or heard Zuhri say some
thing, can unhesitatingly be regarded as gcnuine, 5 and there 

· are other opinions ascribed to Zuhri which arc obviously 
authentic.6 

But towards the end of the second century A.B., Zuhri had 
already been credited with many spurious and often contra
dictory opinions,7 and his name inserted in i.rniids of traditions 
which did not yet exist in his time and from which fictitious 
statements on his supposed doctrine were abstracted. He appears 
as the common link in the isniids of a number of traditions from 
the Prophet, from Companions and from Successors;8 Zuhri 
himself was hardly responsible for the greater part of these 
traditions. The following examples arc meant to illustrate the 
growth of spurious information about him. 

The common ancient doctrine on what constitutes legal foster
parentship was unsucces~fully attacked in l\1edina.9 Counter
statements on the opinion of ancient Medinese authorities, in favour 
of the original doctrine, have a common link in their isniids in Zuhri 

1 See above, p. 174; for Shl\li'i's rriticism, S('C ahov!', p. 65. 
1 Muw. ii. 33!1; Muw. Shaih. 321; Mud. iii. I Ill. 
3 See above, p. 220. 4 Sec aho,·r, p. 1 76 f. 
5 See, e.g., Afuw. ii. 67; iii. 36, 37, 159; iv. 12. 
6 See, e.g., },fud. xvi. 166; and abovt", p. 101. 
7 See aboq·, p. 115. R Sf'e aho,·r, p. '75· 
0 See above, p. 216. 
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(Muw. iii. 88), but he was also made the transmitter of a tradition 
from the Prophet in favour of the unsuccessful modification (Muw. 
Shaib. 271; Tr. Ill, 56). Ibn Wahb (Mud. v. 87) quotes him as 
stating that 'the Muslims have finally decided' in favour of what was 
the common ancient doctrine (intaha amr al-Muslimin ita dhtilik); 
but this stood at the beginning and not at the end of the development. 

On a question of weregeld a spurious opinion of Ibn Musaiyib, 
and an alleged remark of Zuhri on it, were abstracted from a 
different statement, itself fictitious, on the doctrine of Ibn Musaiyib. 1 

The oldest judgment on Zuhri of which I know is that of 
Shaibani who calls him 'the greatest lawyer jlnd scholar of the 
Medinese in his time, and the most knowledgeable among them 
with regard to traditions from the Prophet' ( Tr. VIII, I 3). This 
already reflects the changed standards of a later generation. 

c. RABi' A 

Rabi'a b. Abi 'Abdalra~miin, somewhat younger than Zuhri, 
was according to Shaibani ( Tr. VIII, 13) the most prominent 
lawyer of the Medinese in his time. His conventional reputation 
as a particularly strong upholder of ray, a reputation which 
later earned him the nickname of Rabi'at al-Ray, is not based 
on facts.z The information which we possess on him is of the 
same character as that on Zuhri: an appreciable amount of 
genuine doctrine, together with spurious additions. vVe are in 
many cases able to determine the authenticity or spuriousness 
of the opinions ascribed to him. 

Certainly authentic are references such as A1uw. ii. 229 where 
Mali-k states that he heard Rabi'a express a certain opinion on 
the problem of how to expiate a particular kind of breach of the 
state of ritual consecration during the pilgrimage.3 

For further examples of genuine opinions of Rabi'a see Afud. 
iv. 64, a passage which shows conscious legal thought and 
anticipates in its essentials Shafi'i's argument in Tr. III, Bo; 
further, Mud. v. 130 and 133 which have been discussed above, 
p. 21 1; and Mud. xvi. 166, a reference which is connected with 
a genuine statement on Zuhri. Shaibani's reference to Rabi'a's 

1 See abm·e, p. 222. 1 See above, p. 114 f. 
' Sec the detailed discussion in Tr. Ill, 97· 
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doctrine in Tr. VIII, I 3, may also be authentic, I and perhaps 
even the quotation in TaJ:tawi, i. 43, which expresses the anti
traditionist attitude of the first half of the second century A.H. 

and contains a conclusion a maiore ad minus. 
Examples of spurious information on Rabi'a have been dis

cussed above, pp. 65, I I 7, I5 I, I68 f. Apart from alleged opinions 
of Rabi'a, they include traditions for which Rabi'a was claimed 
as a transmitter. But Rabi'a himself was not a traditionist. 

D. YA~YA B. SA'in 

Yal.Jya b. Sa'id is still later than Rabi'a, stands half-way 
between Zuhri and Malik, and is one of Malik's immediate 
authorities. The opinions ascribed to him by Malik and other 
ancient authors are certainly authentic. On the other hand, 
Ya}:lya is responsible for the transmission of a considerable 
amount of fictitious information on the ancient Medinese 
authorities, information which had come into existence in his 
time; he also transmits recently created traditions and isnads.:z 

With Malik, soon after the time of Ya}:lya, the school of 
Medina enters the literary period. Shafi'i ( Tr. IV, 257) speaks 
of the struggle of opinions within the Medinese legal tradi
tion in the time of Malik,J but the details have been lost because 
the ancient school of the Medinese transformed itself into that 
of the Malikis and only the works of Malik and his followers 
were preserved. 

E. THE MEDINESE OPPOSITION 

As we found was the case in Iraq,4 there existed in Medina 
a mass of legal traditions which represented opinions advanced 
in opposition to the 'living tradition' of the school. By this I do 
not mean the unavoidable residue of ancient and later opinions 
which were discarded or failed to gain recognition in the normal 
course of the development of doctrine.5 What concerns us here 
are the opinions which, in the form of traditions from the 

1 See abo\·e, p. 206, n. 5· 2 Ser, e.g., abo\·e, pp. r6g, 211 r. 
1 Tr. IV, 257, translated above, p. 7· 4 See above, pp. 240 ff. 
5 See above, pp. lor (on Zuhri), r 14 (1. 4 f.). Two further examples of such 

opinions occur in Tr. Vlll, g. 



THE MEDINESE AND MECCANS 

Prophet or from Companions, were opposed to the current 
doctrine of the school which they were meant to supersede.' 
This body of opposition doctrine is formally less easy to circum
scribe in Medina than it is in Iraq where most of it goes under 
the name of 'Ali. The most important single group of legal 
traditions emanating from the Medinese opposition are those 
with the isnad Nafi'-Ibn 'Umar,2 but other Companions of 
the Prophet are also well represented. 

Materially, the traditions and opinions of the Medinese 
opposition are as little uniform as are those of the opposition in 
Iraq, but broadly speaking they represent the doctrine of the 
traditionists who endeavoured to modify tlie 'living tradition' 
of the school of Medina. They were often, but by no means 
always, actuated by religious rigorism and scrupulousness, for 
instance in introducing a refinement into fasting (above, p. 152 f.), 
in laying down strict conditions for the creation of foster
parentship (p. 216), in making the pregnant widow keep a 
longer waiting period (p. 225 L). Less rigorous, fiJr cxa111ple, is 
their adoption of the practice of maJ~ (below 1 p. 263 f.). Neutral 
from the point of view of strictness is the opinion on a point of 
ritual which the traditionists opposed to a doctrine based on a 
biographical tradition on the Prophet (p. 139, n. 6). 

All these doctrines proposed by the traditionists remained 
unsuccessful in Medina; others, however, were adopted and 
became part of the teaching of the Medinese school. 3 Numerous 
doctrines of the Medinese opposition, both successful and un
successful, derive from corresponding doctrines of the opposi
tion in Iraq ;4 these connexions confirm that there existed the 
same kind of opposition to both ancient schools oflaw. 

F. THE MECCANS 

The little that we know ofthe school of Meccas shows that it 
shared the main characteristics of the other ancient schools of 
law. The main authority of the Meccans among the Companions 
of the Prophet was Ibn 'Abbiis,6 and there arc traditions which 

1 Sec abo\·c, p. 66. • Srr alwH, p. I ;8. 
3 Sec above, pp. 153, 215, 227. See furthrr llrh. 207 f. 
4 See above, p. 2.p. s Ser abon·, p. 8, n. 6. 
6 This was known to Maqrizi, Khi{af, ii. 332. 
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claim the sanction of the Prophet for the doctrine ascribed to 
him, 1 in the same way in which other traditions claim it for the 
doctrine ascribed to Ibn Mas'iid in Kufa. 2 In further agreement 
with the procedure of the Kufians who project their doctrine 
back not only to Ibn Mas'iid but to his Companions,3 we find 
Meccan opinions often attributed to the Companions of Ibn 
'Abbas as well as to Ibn 'Abbas himself.4 

The representative scholar of Mecca at the beginning of the 
second century A.H. was 'Ata' b. Abi Raba~. 5 He is the only 
Meccan lawyer whom we are able to grasp as an individual, 
although his companions and the Meccans in general are men
tioned repeatedly and Shafi'i speaks of 'the majority ('amma) 
ofthe muftis in Mecca' (Tr.Ill, 143). 

Our information on 'Ata' is of the same character as that on 
his younger Medinese contemporary Zuhri: an authentic core 
overlaid by fictitious accretions in the course of the second 
century. Abii J:lanifa states he was present at the lectures of 
'Ata' (Athar A. r. 833; .Athar Shaib. 57), but himself relates little 
from 'Ata'. Abii I;Ianifa's contemporary Ibn Abi Laila refers to 
'A~a· as holding the same opinions as himself ( Tr. I, 183, 1 85); 
these references are possibly authentic. Abii Yiisufstates that he 
heard an opinion of'Ata' related to him personally by l:lajjaj b. 
Artat (Tr. I, 181); but the opinion in question is intermediate 
between the two extreme opinions held by Abii l:lanifa and 
by Ibn Abi Latla, and it presupposes both; I:Iajjij must be 
suspected ofput~'ng into circulation recently forged traditions.6 

Probably gen ine are the opinions related from 'Ata' on the 
khiyar al-majlis ( hove, p. 160), on the freedom of the manu
mitted slave toe ter a wala' relationship with the consent of his 
former master ( hove, p. 173, n. 3), on two questions con
nected with the contract of mukataba (below, p. 279 f.), and on 
the evidence given by women ( Tr. I, 124); this last opinion is 
based on a strict analogy with the Koranic rules of evidence, 
and its tendenc~

1 

is contrary to that of a spurious opinion attri
buted to 'Ata' ( hove, p. 167). 

Other opinio s, presumably genuine, which are related from 
1 • !lfuw. ii. 144, dis ussed below; RiJ. 61. 
1 See abO\·e, p. 29. ·. 3 See above, p. 232 f. 
4 Ri.J, 40; llrh. 241,f65; Ibn 'Ahdalb~rr, quoted in Zurqlini, iii. 25. The Com

panions of Ibn 'Ahbiis ,·ere s;~id to rxi<t ~I so outside l\.fecca, particularly in Y('men. 
s See above, p. 7· e also E./. 2 , s.v. 6 See abovr, p. 174. 
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the ancient Meccans. but cannot be connected with 'A~a' per
sonally, concern the marriage of the pilgrim (above, p. I 53), 
the permission of the mut'a marriage (below, p. 266), and the 
definition of what constitutes the 'usury' which is forbidden in 
the Koran. 

The current practice of Mecca, against which the relevant pas
sages of the Koran were directed, consisted in adding the accumu
lated interest to the capital which was to be repaid at a fixed term, 
and in doubling the debt every time the debtor asked for and 
received an extension of the term. 1 The other ancient schools oflaw, 
by a common development of doctrine but with differences on 
details, extended the law of 'usury', generally speaking, to all 
exchanges of gold, silver, and various other commodities, and 
demanded not only immediate delivery of the two lots which were 
being exchanged, but also absolute equality in quantity if they fell 
under the same specics. 1 The Meccans, however, kept more closely 
to the original circumstances of the Koranic prohibition and held 
that there could be no 'usury' unless there was a time-lag in the 
transaction (Ikh. 241 f.). They had therefore no objection to the 
exchange of one dinar for two, or of one dirham for two, if both lots 
were delivered immediately, and only objected to it if the delivery 
of one of the lots was to be postponed. This doctrine was projected 
back to Ibn 'Abbas and his Companions in general. 

Corresponding doctrines were also propagated, but unsuccessfully, 
in Iraq under the name of Ibn Mas'ud (Tr. II, 12 (g)), and in 
Medina under the names of Ibn Musaiyib and 'Urwa b. Zubair 
(Ikh. 241). They represent, it is true, an earlier stage than the 
doctrine which prevailed in the Iraqian and Medinese schools, but 
the references to these authorities cannot be taken as genuine. 

Some of the opinions attributed to 'A~a' are certainly or 
probably fictitious, particularly his statement against ra'y 
which is contradicted by his own usc of qi)•iis and isti~siin (above, 
p. 1 :{ 1); and certainly one, or possibly both, of two contradic
tory opinions which arc ascribed to him (above, p. 186 and 
n. 6); for a further example, see above, p. 1 G7. 

A tradition in Muw. ii. 14.4 aims at showing that a doctrine 
which goes under the name ofl bn 'Abbas, the authority of the 
Meccans, coincides with the practice of the Prophet. Zaid b. 
Aslam, in the generation before Malik, is the common link in 

' See E.!., s.v. Ribii. 
• For a consequence of this sweeping rule, sec abo,·c, p. 67. 
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the isndds of this tradition, i and it is likely that it originated in 
his time. The same doctrine is ascribed to 'Umar in a tradition 
which has 'Ata' in the isnad (ibid.); this tradition implies the 
same controversy as the first, and presumably belongs to the 
same period; this shows the mention of 'Ata' in the isntid to be 
spurious. 

1 See Zurqii.ni, ad Joe. 


